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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  l^al  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Farmers  Home  Administration 
7  CFR  Part  1944 

Technical  and  Supervisory  Assistance 
Grants 

AGENCY:  Farmers  Home  Administration, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  is  amending  the 
Agency’s  policies  and  procedures 
governing  the  administering  of 
Technical  and  Supervisory  Assistance 
(TSA)  Grants  to  expand  the  definition  of 
organizations  eligible  to  receive  grants. 
This  action  is  necessary  to  comply  with 
Section  525(a)  of  the  Housing  Act  of 
1949,  42  U.S.C.  1490e(a),  which 
provides  funds  to  eligible  applicants  to 
conduct  programs  of  TSA  for  low- 
income  rural  residents  to  obtain  and/or 
maintain  occupancy  of  adequate 
housing.  The  intended  effect  of  this 
action  is  to  update  FmHA  regulations  to 
incorporate  language  which  expeinds  the 
definition  of  organizations  eligible  to 
receive  a  TSA  grant. 

EFFECTIVE  DATE:  February  15, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  B.  Patton,  Senior  Loan  Specialist, 
Single  Family  Housing  Processing 
Division,  FmHA,  USDA,  room  5338, 
South  Agriculture  Building, 

Washington,  DC  20250,  Telephone: 

(202)  720-0099. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  not  subject  to  the  provisions  of 
Executive  Order  12866  since  if  involves 
only  internal  Agency  management.  It  is 
the  policy  of  this  Department  to  publish, 
for  comments,  rules  relating  to  public 
property,  loans,  grants,  benefits,  or 
contracts  notwithstanding  the 
exemption  in  5  U.S.C.  553  with  respect 
to  such  rules.  This  action,  however,  is 
clearly  defined  in  the  law;  therefore,  it 


has  been  determined  that  this  change 
should  be  implemented  as  a  final  rule. 
This  action  is  not  expected  to  affect  the 
budget  outlay  or  affect  more  than  one 
Agency  or  be  controversial.  The  net 
effect  is  to  comply  with  Section  525(a) 
of  the  Housing  Act  of  1949  as  amended. 

Intergovernmental  Consultation 

This  activity  is  not  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
but  is  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  FmHA  Instruction 
194D-G,  “Environmental  Program.”  It  is 
the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969, 
Public  Law  91-190,  an  Environmental 
Impact  Statement  is  not  needed. 

Civil  Justice  Reform 
This  dociunent  has  been  reviewed  in 
accordance  with  EO  12778.  It  is  the 
determination  of  FmHA  that  this  action 
does  not  unduly  burden  the  Federal 
Court  Systems  in  that  it  meets  all 
applicable  standards  provided  in 
section  2  of  the  EO. 

Programs  Affected 

The  Catalog  of  Federal  Domestic 
Assistance  programs  affected  by  this  action 
are: 

10.405  Farm  Labor  Housing  Loans  and 
Grants 

10.410  Low-Income  Housing  Loans 

10.411  Rural  Housing  Site  Loans 
10.415  Rural  Rental  Housing  Loans 
10.417  Very  Low-Income  Housing  Repair 

Loans  and  Grants 

10.433  Housing  Preservation  Grants 
Background 

Presently,  FmHA  has  defined  only 
those  organizations  that  are  (1)  A  State 
or  political  subdivision  or  public 
nonprofit  corporation  (including  Indian 
Tribes  or  tribal  corporations),  or  (2)  A 
private  nonprofit  corporation  with  local 
representation  from  the  area  being 
served  that  is  owned  and  controlled  by 
private  persons  or  interests  and  is 
organized  and  operated  by  private 
persons  or  interests  for  purposes  other 
than  making  gains  or  profits  for  the 


corporation  and  is  legally  precluded 
firom  distributing  any  gains  or  profits  to 
its  members  as  authorized  to  receive 
and  administer  TSA  funds.  However, 
Section  525(a)  of  the  Housing  Act  of 
1949,  as  amended,  authorizes  the 
Secretary  of  Agriculture  to  make  grants 
with  public  or  private  nonprofit 
corporations,  agencies,  institutions, 
organizations,  Indian  tribes,  and  other 
associations  approved  by  him,  to  pay 
part  or  all  of  the  cost  of  developing, 
conducting,  administering  or 
coordinating  effective  and 
comprehensive  programs  of  Technical 
and  Supervisory  Assistance  which  will 
aid  needy  low-income  individuals  and 
families  in  benefiting  from  Federal, 

State,  and  local  housing  programs  in 
rural  areas. 

List  of  Subjects  in  7  CFR  Part  1944 

Grant  programs — Housing  and 
commimity  development.  Nonprofit 
organizations.  Reporting  requirements. 
Rural  Housing. 

Therefore,  part  1944,  Chapter  XVIII, 
Title  7,  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1944-HOUSING 

1,  The  authority  citation  for  part  1944 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1980; 
42  U.S.C.  1490e;  5  U.S.C.  301;  7  CFR  2.23; 

7  CFR  2.70. 

Subpart  K— Technical  and  Supervisory 
Assistance  Grants 

2.  Section  1944.506  is  amended  by 
revising  paragraph  (e)(1)  to  read  as 
follows: 

§  1944.506  Definitions. 
***** 

(e)  *  *  * 

(1)  Public  or  private  nonprofit 
cdfporations,  agencies,  institutions, 
Indian  tribes,  and  other  associations. 

***** 

Dated:  February  1, 1994. 

Bob  ).  Nash, 

Under  Secretary  for  Small  Community  and 
Rural  Development. 

[FR  Doc.  94-3118  Filed  2-14-94;  8:45  am) 
BILLING  CODE  3410-07-U 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  303 

RIN  3064-AB34 

Notice  of  Mutual-to*Stock  Conversions 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  interim  rule  requires 
FDIC-insured  state-chartered  savings 
banks  that  are  not  members  of  the 
Federal  Reserve  System  (State  Savings 
Banks)  that  apply  to  their  applicable 
state  banking  regulator  to  convert  horn 
the  mutual  to  stock  form  of  ownership 
to  provide  the  FDIC  with  a  notice  of  the 
proposed  conversion  and  a  copy  of  the 
application  and  related  disclosure 
materials.  The  interim  rule  also  requires 
that  State  Savings  Banks  not  finalize  a 
mutual-to-stock  conversion  until  either 
they  receive  a  notice  of  the  FDIC’s 
intention  not  to  object  to  the  proposed 
conversion  or  60  days  pass  after  a 
complete  notice  and  copy  of  the 
application  materials  are  filed  with  the 
FDIC.  A  conversion  may  not  be 
completed  if  the  FDIC  objects  to  the 
proposed  conversion. 

The  intended  effect  of  the  interim  rule 
is  to  provide  the  FDIC  with  the 
opportunity  to  review  proposed  mutual- 
to-stock  conversions  of  FDIC-regulated 
mutual  savings  banks  to  determine 
whether  the  proposed  conversion  would 
engender  concerns  about  the  safety  and 
soundness  of  the  institution,  the 
institution’s  compliance  with  applicable 
law,  and/or  insider  abuse. 

DATES:  Effective  date:  The  interim  rule 
is  effective  February  15, 1994.  Written 
comments  must  be  received  by  the  FDIC 
on  or  before  March  17, 1994. 

ADDRESSES:  Written  comments  shall  be 
addressed  to  the  Office  of  the  Executive 
Secretary,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  NW., 
Washington,  DC  20429.  Comments  may 
be  hand-delivered  to  room  F— 400, 1776 
F  Street,  NW.,  Washington,  DC,  on 
business  days  between  8:30  a.m.  and  5 
p.m.  (FAX  number:  (202)  898-3838). 
Comments  will  be  available  for 
inspection  in  room  7118,  550  17th 
Street,  NW.,  Washington,  DC  between  9 
a.m.  and  4:30  p.m.  on  business  days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Miailovich,  Associate  Director, 
Division  of  Supervision  (202/898-6918), 
Garfield  Gimber,  III,  Examination 
Specialist,  Division  of  Supervision  (202/ 
898-6913),  Claude  A.  Rollin,  Senior 
Counsel,  Legal  Division  (202/898-3985) 


or  Joseph  A.  DiNuzzo,  Counsel,  Legal 
Division  (202/898-7349),  Federal 
Deposit  Insurance  Corporation, 
Washington,  DC  20429. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
conteuned  in  this  interim  final  rule  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  Comments 
regarding  the  accuracy  of  the  burden 
estimate,  and  suggestions  for  reducing 
the  burden,  should  be  addressed  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (3064- 
AB34),  Washington,  DC  20503,  with 
copies  of  such  comments  sent  to  Steven 
F,  Hanft,  Assistant  Executive  Secretary 
(Administration),  room  F-400,  FDIC, 
550  17th  St.  NW.,  Washington,  DC 
20429. 

The  collection  of  information  in  this 
interim  final  rule  is  foimd  in  §  303.15 
and  takes  the  form  of  copies  of 
preexisting  materials  and  other 
materials  related  to  a  State  Savings 
Bank's  proposed  conversion  firom  the 
mutual  to  stock  form  of  ownership.  The 
information  will  be  used  to  enable  the 
FDIC  to  identify  and  address  issues 
involved  in  the  proposed  conversion 
relating  to  the  safety  and  soundness  of 
the  bank,  any  abusive  management 
practices  and  potential  violations  of 
applicable  law. 

The  estimated  annual  reporting 
burden  for  the  collection  of  information 
requirement  in  this  interim  final  rule  is 
summarized  as  follows: 

Number  of  Respondents:  50. 

Number  of  Responses  per 
Respondent:  1. 

Total  Annual  Responses:  50. 

Hours  per  Response:  2. 

Total  Annual  Burden  Hours:  100. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  was  required  in  connection 
vdth  the  adoption  of  this  interim  rule, 
no  regulatory  flexibility  analysis  is 
required  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

Background 

The  Proposed  Policy  Statement 

Recently,  the  FDIC  issued  for  public 
comment  a  proposed  policy  statement 
on  the  conversions  of  State  Savings 
Banks  fi-om  mutual  to  stock  ownership 
(Proposed  Policy  Statement).  59  FR 
4712  (February  1, 1994).  As  explained 
in  the  proposal,  in  recent  years  a 
number  of  mutually  owned  State 


Savings  Banks  have  converted  to 
stockholder-owned  State  Savings  Banks. 
In  some  cases,  the  conversion  results  in 
an  acquisition  by  or  merger  into  another 
institution  (generally  known  as  merger/ 
conversions),  with  depositors/members 
obtaining  the  right  to  purchase  stock  in 
the  acquiring  institution  and  not  the 
converting  savings  bank.  Many  of  the 
institutions  that  converted  from  mutual 
to  stock  form  first  converted  from 
federal  or  state  mutual  savings 
associations  regulated  by  the  Office  of 
Thrift  Supervision  (OTS)  to  State 
Savings  Banks. 

One  consequence  of  these  conversions 
to  State  Savings  Banks  is  that  the  FDIC 
replaces  the  OTS  as  the  institution’s 
primary  federal  regulator.  The  mutual- 
to-stock  conversion  process  is  subject  to 
the  rules  and  protections  of  state  law.> 
Conversion  rules  under  state  law  are  not 
identical  to  and  in  some  cases  are  less 
stringent  than  OTS  regulations.  The 
absence  of  consistent  treatment  under 
state  laws  or  some  federal  oversight  o\  er 
State  Savings  Bank  conversions  to  stoc  k 
form  presents  an  opportunity  for 
inconsistency  and  abuse.  In  addition, 
the  FDIC  understands  that  the  OTS  is  in 
the  process  of  reviewing  the  adequacy  of 
its  own  regulations  and  policies. 

The  areas  of  particular  concern  for 
potential  abuse  in  conversions  are:  (1) 
Properly  appraising  the  institution  to  be 
sold;  (2)  Pricing  the  stock  sold  in  the 
conversion;  (3)  Apportioning  the  stock 
subscription  rights;  (4)  Disclosure  of 
information  needed  to  make  an 
informed  investment  decision;  and  (5) 
Compensation  and  benefits  provided  to 
insiders. 

The  improper  valuation  of  the 
institution  and/or  under-pricing  of 
conversion  stock,  among  other  things, 
may  unjustly  enrich  the  purchasers, 
increase  the  temptation  by  insiders  to 
acquire  more  shares  than  they  are  fairly 
entitled  to,  and  deny  the' institution  the 
additional  capital  it  should  receive  to 
protect  depositors  and  the  insurance 
fund.  The  over-pricing  of  conversion 
stock,  among  other  things,  may  result  in 
poor  investment  decisions  by 
depositors/members  who  may  lack 
investment  expertise. 

In  some  conversion  transactions 
insiders  may  appear  to  have  received 
(and,  in  some  cases,  have  received) 
preferential  treatment  over  the  interests 
of  depositors/members.  In  addition, 
mutual  savings  banks  that  convert  to 
stock  form  imdertake  a  major 
restructuring  that  possibly  can  lead  to 
significant  changes  in  the  nature  or 

■  Some  federal  laws  may  still  apply,  such  as  the 
anti-fraud  provisions  of  the  federal  securities  law. 
E.g..  15  U.S.C.  78i. 
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volume  of  business  conducted.  In  the 
recent  past,  some  institutions,  in 
leveraging  capital  raised  through  a 
conversion  and  reaching  for  a  return  on 
equity,  have  vigorously  competed  for 
loans  and  liberalized  vmderwriting 
standards — activities  which  led  to  loan 
losses  that  in  many  instances  depleted 
more  capital  than  was  raised  through 
the  mutual-to*stock  conversion  and,  in 
some  cases  during  the  past  ten  years, 
resulted  in  failure  of  the  converted 
thrift. 

The  general  purpose  of  the  Proposed 
Policy  Statement  is  to  solicit  public 
comment  on  the  issues  involved  in 
mutual-to-stock  conversions  and 
whether  and  how  the  FDIC  should 
regulate  this  activity. 

Need  for  the  Interim  Rule 

The  Board  of  Directors  of  the  FDIC 
(Board)  has  subsequently  determined 
that  during  the  pendency  of  the 
Proposed  Policy  Statement  it  is 
necessary  for  the  FDIC  to  review 
applications  filed  by  State  Savings 
Banks  with  their  respective  state 
banking  regulator  and  any  other 
applicable  state  and  federal  banking 
and/or  securities  regulators  to  determine 
whether  the  proposed  conversions 
contain  any  safety  and  soundness  issues 
and/or  issues  of  insider  abuse  that 
reflect  on  the  integrity  and  competence 
of  the  management  of  the  converting 
institution.  The  Board’s  concerns  are 
caused  by  several  recent  and  pending 
mutual-to-stock  conversions  of  State 
Savings  Banks  that  (as  discussed  below) 
have  given  rise  to  questions  related  to 
management  abuse  and  excessive 
enrichment  of  insiders,  fairness  to 
depositors  and  general  setfety  and 
soimdness  concerns.  These  conversions 
have  been  and  currently  are  the  subject 
of  congressional  hearings  and  numerous 
news  articles  and  reports.  The  FDIC  also 
has  received  (and  continues  to  receive) 
direct  complaints  from  depositors  of 
State  Sa\'ings  Banks  about  unfair 
treatment  and  insider  abuse  in  mutual- 
to-stock  conversions. 

On  January  26, 1994,  Senator  Riegle 
(the  Chairman  of  the  Senate  Banking 
Committee)  and  Senator  D’ Amato  (the 
ranking  minority  member  of  the  Senate 
Banking  Committee)  introduced  a  bill 
(S.  1801,  the  “Mutual  Depository 
Institution  Conversion  Protection  Act  of 
1994”)  to  “combat  abuses  by 
management  and  insiders”  in  mutual-to- 
stock  conversions  of  depository 
institutions.  In  his  statement 
accompanying  the  introduction  of  the 
bill.  Senator  Riegle  noted  that,  “[t]his 
self-dealing  should  stop,  and  stop  now. 
These  outrageous  conversions  are  not 
victimless  crimes.  To  the  extent  that 


management  and  insiders  are  skimming 
off  the  net  worth  of  the  institution 
through  a  conversion,  they  are  doing  so 
at  the  expense  of  the  institution  and  its 
account  holders.  Significantly,  such 
transactions  also  siphon  capital  that 
ultimately  protects  the  deposit 
insurance  system”. 

In  January  1994,  the  Financial 
Institutions  Subconunittee  of  the  House 
Banking  Committee  held  two  hearings 
on  mutual-to-stock  conversions.  At  &e 
first  hearing,  held  in  Winston-Salem. 
North  Carolina,  several  dep>ositors  of 
recently  converted  State  Savings  Banks 
testified.  One  group  of  depositors 
characterized  the  conversion  of  their 
bank  as  providing  “astronomical 
benefits”  to  officers  and  directors  of  the 
bank  and  accused  such  insiders  of 
treating  the  assets  of  the  bank  as  their 
“own  personal  property”.  They  also 
contended  that  “fraudulent  intent”  had 
been  involved  in  determining  the  value 
of  the  institution.  A  depositor  of  another 
converted  State  Savings  Bank  stated  that 
he  has  done  business  with  the  bank 
since  1951  and  had  retirement  deposits 
in  the  bank  over  the  insured  limit.  He 
said  that  he  “will  receive  no 
compensation  for  my  ownership  interest 
in  (the  bank).  On  the  other  hand,  the 
officers  and  directors — ^who  are  not  at 
risk  and  have  no  ownership  interest  by 
reason  of  their  offices — will  be  paid 
millions  of  dollars  *  *  *  [SJomebody 
who  is  not  at  risk  is  getting  rich — and 
quite  rich.”  A  depositor  of  another 
recently  converted  State  Savings  Bank 
stated  at  the  hearing  that  the  applicable 
state  nmtual-to-sto^  conversion  rules 
are  a  “legalized  formula  to  abscond  with 
the  assets  of  a  mutual  savings  bank”. 

A  spokesman  for  the  Consumer 
Federation  of  America  testified  at  the 
Subcommittee’s  second  hearing,  held  in 
Washington,  D.C.  He  stated  that  “(tlhe 
Banking  Conunittee  can  take  justifiable 
pride  in  the  work  it  performed  in  1989 
to  reform  the  regulation  of  the  savings 
and  loan  industry  *  *  *  [bjut  the  job  is 
not  complete.  One  area  of  abuse — the 
conversion  of  mutual  institutions  into 
stock  compcmies — was  left  untouched 
by  reforms  and  this  oversight — however 
accidental — has  turned  into  a 
wonderful,  fur-lined  play  {>en  for  S&L 
insiders,  conversion  law  firms  and  stock 
manipulating  Wall  Street  fast-buck 
artists.  And,  once  again,  it  is  the 
depositor-consumer  who  is  left  out  in 
the  cold”.  He  also  emphasized  the 
immediacy  of  the  situation  in  noting 
that  “(wje  are  in  the  middle  of  a  feeding 
frenzy”. 

A  law  school  professor  also  submitted 
a  written  statement  to  the 
Subcommittee.  He  wrote  that  “(bjy 
converting  their  institutions  to  the  stock 


form  of  ownership,  and  granting 
themselves  generous  sto^  and  option 
awards,  trustees  and  managers  can  make 
millions  of  dollars  in  conversions. 

While  the  conversion  foim  is  beneficial, 
because  it  will  infuse  new  capital  and 
subject  these  institutions  to  market 
discipline,  the  decision  about  whether 
to  convert  is  left  solely  in  the  hands  of 
incumbent  management.  It  is  not 
imcommon  for  employees  and  trustees 
to  own  as  much  as  30  percent  of  the 
stock  after  the  offering  and  the  exercise 
of  stock  options.  The  stock  is  fi:«e,  and — 
by  pricing  the  options  very  low,  with 
the  help  of  cooperative  relators  and 
appraisal  firms — management  can  buy 
stock  options  at  the  offering  price, 
secure  in  the- knowledge  that  pervasive 
underpricing  will  enable  them  to  make 
millions  when  share  prices  adjust  to 
true  market  value”. 

Moreover,  the  primeuy  federal 
regulator  of  state-chartered  and  federally 
chartered  savings  and  loan  associations 
has  felt  the  need  to  take  immediate 
action  to  stop  abuses.  On  January  31, 
1994,  the  OTS  suspended  the 
acceptance  of  applications  involving 
merger  conversions  of  mutual  savings 
associations  under  its  supervision.  The 
press  release  annoimcing  the 
moratorium  noted  that  “(the)  OTS  has 
growrn  increasingly  troubled  over  the 
apparent  advantages  management  of  the 
mutual  and  the  acquirer  have  in  a 
merger  conversion  to  the  detriment  of 
the  depositors  of  the  mutual.  The 
moratorixun  *  *  •  will  provide  an 
opportunity  for  the  OTS  to  re-examine 
the  conversion  process”. 

In  light  of  these  frequent  expressions 
of  public  and  governmental  concern, 
and  the  numerous  reports  of  abusive 
insider  practices,  the  Board  has 
determined  that,  imtil  the  FDIG 
completes  the  “rulemaking”  process  in 
relation  to  the  Proposed  Policy 
Statement,  there  is  a  need  to  review  all 
pending  and  new  mutual-to-stock 
conversion  applications.  The  Board 
believes  that,  without  the  immediate 
implementation  of  the  interim  rule, 
additional  conversions  will  be 
completed  that  may  entail  abusive 
management  action  and  imsafe  and 
imsoimd  practices.  In  order  to  properly 
fulfill  its  supervisory  role  over  State 
Savings  Bai^s,  it  is  necessary  that  the 
FDIC  have  an  early  opportimity  to 
review  banks’  conversion  plans.  As 
discussed  below,  if  the  FDIC  identifies 
a  safety-and-soundness  concern,  a 
breach  of  fiduciary  duty  by  an 
institution’s  management  or  possible 
violation  under  applicable  law,  the 
FDIC  wrill  issue  a  notice  of  objection 
which,  among  other  things,  will  advise 
the  institution  that  the  conversion  shall 
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not  be  consummated  unless  and  until 
the  FDIC  rescinds  the  letter  of  objection. 
The  enforcement  actions  available  to  the 
FDIC  are  discussed  below. 

For  the  above-noted  reasons,  the 
Board  of  Directors  has  determined  that 
the  notice  and  public  participation  that 
are  ordinarily  required  by  the 
Administrative  Piecediue  Act  (5  U.S.C. 
553)  before  a  regulation  may  take  effect 
would,  in  this  case,  be  contrary  to  the 
public  interest  and  that  good  cause 
exists  for  waiving  the  customary  30-day 
delayed  effective  date.  Nevertheless,  the 
Board  desires  to  have  the  benefit  of 
public  comment  before  adoption  of  a 
permanent  final  rule  on  this  subject,  and 
so  invites  interested  persons  to  submit 
comments  during  a  30-day  comment 
period.  In  adopting  a  final  regulation, 
the  Board  will  make  such  revisions  to 
the  interim  rule  as  may  be  appropriate 
based  on  the  comments  received  on  the 
interim  rule  and  the  Proposed  Policy 
Statement. 

In  the  past,  some  State  Savings  Banks 
have  provided  the  FDIC  with  copies  of 
conversion  documentation  and 
application  materials.  This  process  has 
been  voluntary,  inconsistent  and,  thus, 
undependable.  The  interim  rule  requires 
State  Savings  Banks  to  provide  such 
materials  to  the  FDIC.  As  discussed 
below,  the  FDIC  intends  to  review  the 
conversion  documentation  and 
application  materials  to  determine 
whether  there  are  any  issues  involving 
the  continued  safe-and-sound  operation 
of  the  beuik,  whether  the  proposal 
contains  any  potential  abuses  by 
management  and  whether  the 
transaction  involves  any  potential 
violation  of  applicable  law.  The  FDIC’s 
authority  under  section  8  of  the  FDI  Act 
(12  U.S.C.  1818)  includes/- among  other 
things,  the  ability  to  take  action  against 
a  State  Savings  Bank  and/or  its 
management  that  is  engaged,  or  about  to 
engage,  in  an  unsafe  or  unsound 
practice  in  conducting  the  business  of 
the  bank. 

In  order  to  determine  whether  a  State 
Savings  Bank,  in  the  course  of  its 
proposed  mutual-to-stock  conversion,  is 
about  to  engage  in  an  activity  with 
safety  and  soundness  implications,  the 
FDIC  must  be  aware  of  the  details  of  the 
proposed  conversion  at  an  early  date; 
for  example,  it  is  important  that  the 
FDIC  know  the  bank’s  business  plan  for 
post-conversion  operation,  growth  and 
investment  of  any  newly  injected 
capital.  A  mutual-to-stock  conversion 
can  be  viewed  as  a  material  change  in 
the  operation  of  the  institution  for  two 
reasons.  First,  substantially  increasing 
the  capitalization  from  the  sale  of  sto^ 
can  lead  to  new  and  additional  risks  in 
investing  the  funds.  Secondly, 


management  becomes  susceptible  to 
market  discipline  for  the  first  time  with 
shareholders  who  demand  and  expect  a 
reasonable  return  on  their  investment — 
factors  which  also  can  lead  to  additional 
risks  in  investing  funds. 

Because  of  the  safety  and  soundness 
concerns  inherent  in  the  potential  for 
new  risks,  a  comprehensive  and  realistic 
business  plan  is  needed  for  post 
conversion  operations.  That  information 
typically  is  provided  in  conversion 
applications  required  by  the  state 
regulators.  In  the  past,  certain  State 
Savings  Banks  that  raised  substantial 
capital  in  mutual-to-stock  conversions 
either  failed  or  became  financially 
troubled  because  of  imprudent  use  of 
funds  raised  through  the  sale  of  stock. 
The  Board  believes  it  is  necessary  for 
the  FDIC  to  obtciin  information,  as  soon 
as  possible,  on  an  institution’s  intended 
use  of  funds  generated  by  the 
conversion. 

In  one  proposed  conversion 
transaction,  a  state  mutual  savings  bank 
applied  to  convert  to  stock  form  via  a 
mutual  holding  company  reorganization 
in  which  all  the  non-holding  company 
shares  would  be  obtained  only  by  bank 
insiders.  In  that  situation,  not  only 
would  the  depositors  be  denied  the 
opportunity  to  purchase  any  shares,  but 
the  institution  reportedly  would  end  up 
with  less  capital  as  a  result  of  the 
conversion.  This  would  result  because 
the  proceeds  of  the  stock  issuance 
would  be  less  than  the  cost  of  the 
transaction.  This  particular 
contemplated  transaction  not  only 
appears  to  be  unfair  to  depositors  but 
also  raises  safety  and  soundness 
concerns  since  capitalization  would 
decline. 

Section  8(e)  of  the  FDI  Act  also 
empowers  the  FDIC  to  bring  an 
enforcement  action  against  bank 
insiders  who  have  committed  or  are 
engaged  in  any  act,  omission  or  practice 
that  constitutes  a  breach  of  fiduciary 
duty.  In  a  recent  highly  publicized  case, 
the  Superintendent  of  Banks  of  the  State 
of  New  York  (Superintendent)  found 
that  a  bank’s  board  of  trustees  breached 
its  fiduciary  duty  by  failing  to  assure 
themselves  that  the  bank  was  properly 
valued  prior  to  the  initiation  of  the 
proxy  solicitation  process.z  Specifically, 
the  Superintendent  determined  that  the 
board  of  trustees  did  not,  prior  to  the 
solicitation  of  proxies:  “(1)  Inform  or 
seek  to  inform  itself  about  the  factors 
that  would  be  significant  in  valuing  the 
Bank;  (ii)  inform  or  seek  to  inform  itself 
about  the  methods  by  which  the 


*  See.  Order  Pursuant  to  Section  39  of  the  New 
York  Banking  Law — In  the  Matter  of  The  Green 
Point  Savings  Bank.  Page  18. 


appraiser  determined  the  value  of  the 
Bank;  (iii)  seek  or  receive  any  in-depth 
analysis  of  the  Appraisal”. 

Consequently,  the  Superintendent 
found  that  the  trustees  violated  a 
provision  of  New  York  Banking  Law 
requiring  them  to  exercise  a  duty  of  care 
to  ensure  the  fairness  of  the  conversion 
by  informing  themselves  about  the 
appraisal  and  exercising  their  judgment 
to  determine  the  reasonableness  of  the 
appraisal. 

The  Superintendent  also  determined 
that  the  adequacy  of  certain  disclosures 
in  the  original  proxy  statement  issued 
by  the  ba^  was  questionable.  For 
example,  the  Superintendent  found  that 
the  proxy  statement  contained  no 
disclosures  regarding  another  bank’s 
interest  in  a  merger  conversion 
transaction,  the  trustees’  response  to 
that  proposed  merger  and  the  reasons 
for  the  trustees’  response.  The 
Superintendent  concluded  that  “failure 
to  provide  depositors  with  such 
information  about  alternate  proposals  in 
the  Proxy  could  deprive  depositors  of 
the  information  necessary  to  evaluate 
the  Trustee’s  decision  to  convert,  and 
therefore  was  misleading”.  The 
Superintendent  also  found  that 
disclosures  in  the  proxy  statement 
concerning  certain  stock  awards  to 
management  and  the  trustees  failed  to 
state  &e  actual  dollar  value  of  those 
benefits  and  thus  were  inadequate.  In 
addition,  the  Superintendent  found  that 
the  proxy  materials  did  not  contain  an 
adequate  discussion  of  the  reasons  for 
the  conversion  and  that  depositors 
should  have  been  provided  with  all  of 
the  material  factors  which  led  to  the 
trustees’  decision  to  pursue  the 
conversion  transaction. 

Finally,  the  Superintendent  sought 
and  obtained  a  “substantial  reduction  in 
the  stock-based  compensation  awarded 
to  management  and  the  trustees  in 
connection  with  the  conversion  and 
cancellation  of  all  stock  subscriptions  at 
the  initial  offering  price  by  such 
individuals  and  related  parties”.  As 
further  stated  in  that  Order,  those 
modifications  served  “to  reduce  the 
opportimities  for  self-enrichment  that 
could  influence  the  Board’s  review  of 
the  valuation  of  the  Bank”. 

In  this  situation,  the  Superintendent 
interceded  to  ensure  that  the  bank’s 
trustees  considered  and  reviewed  the 
reasonableness  of  the  bank’s  appraisal, 
provided  adequate  disclosure  to  the 
depositors  via  a  supplemental  proxy 
statement  and  limited  the  stock-based 
compensation  awarded  to  management 
and  the  trustees  in  connection  with  the 
conversion  transaction.  Although  state 
regulation  worked  in  this  case  to 
prevent  insider  windfalls,  the  FDIC 
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cannot  assume  that  such  intervention 
will  occur  in  every  state  and  in  every 
conversion  transaction  involving 
possible  insider  abuses. 

The  duties  and  obligations  of  trustees 
and  officers  of  mutual  savings  banks,  as 
illustrated  in  the  foregoing  case,  are 
identical  to  the  responsibilities  the  FDIC 
has  historically  enimciated  and 
enforced  concerning  directors  and 
officers  of  commercial  banks.3  The  two 
principal  duties  of  care  and  loyalty  that 
directors  and  officers  of  commercial 
banks  must  exercise  on  behalf  of  the 
institution  and  its  constituencies  (i.e., 
depositors,  creditors  and  shareholders) 
also  obligate  trustees  of  depositor- 
owned  mutual  savings  banks.  Both 
duties  have  long  antecedents  in  the 
common  law  of  corporations  and 
financial  institutions.  ^ 

Trustees  (as  well  as  officers]  of  mutual 
savings  institutions  are  held  to  the  same 
standard  of  care  and  loyalty  as  directors 
and  officers  of  commercial  banks.  Thus 
the  trustees  must  fulfill  their  duty  of 
loyalty  to  the  institution  by 
administering  its  afiairs  with  the  utmost 
candor,  personal  honesty  and  integrity. 
They  are  prohibited  fi'om  advancing 
their  own  personal  or  business  interests 
or  those  of  others  at  the  expense  of  the 
bank.  This  general  fiduciary  duty  has 
been  ficquently  interpreted  to  include 
an  element  of  fairness  and  good  faith 
which,  in  the  context  of  mutual-to-stock 
conversions,  affords  protection  to  the 
depositors/owners  of  mutual  savings 
banks.  Through  this  interim  rul6,  the 
FDIC  seeks  to  protect  these  depositor/ 
owners  in  a  consistent  manner. 

The  FDIC,  through  the  interim  rule, 
also  requires  the  trustees  of  mutual 
savings  banks  to  adhere  to  the  same 
standards  of  loyalty  and  care  that  are 
required  of  directors  and  officers  of 
commercial  banks  in  order  to  prevent 
insider  abuse.  Publicized  insider  abuse 
(and  the  lawsuits  that  such  abuses  may 
engender)  may  have  a  sufficiently 
significant  impact  upon  the  reputation 
of  a  bank  to  affect  its  continued  viability 
and,  thus,  its  safety  and  soundness, 
resulting  in  a  regulatory  violation. 

In  addition,  section  39  of  the  FDI  Act 
(12  U.S.C.  1831p-l(c))  provides  that 
excessive  compensation,  or 
compensation  that  could  lead  to  a 
material  financial  loss  for  an  institution. 


3  See  e.g..  Statement  Concerning  the 
Responsibilities  of  Bank  Directors  and  Officers 
[FDIC  Legal  Division.  December  3, 1992);  Pocket 
Guide  for  Directors  (FDIC  1988). 

*  Greenfield  Savings  Bank  v.  Abercrombie,  21 1 
Mass.  252.  97  N.E.  897,  39  LR.A.n.s.  173  (1912) 
provides  a  detailed  discussion  of  liability  of  trustees 
of  a  savings  bank. 


is  an  unsafe  and  imsound  practice.^  As 
noted  above,  excessive  profits  to 
insiders  is  a  troubling  aspect  of  some 
recent  State  Savings  Bank  conversions 
to  stock  form. 

Explanation  of  the  Interim  Rule 

The  interim  rule  adds  a  new  section 
to  part  303  of  the  FDIC’s  regulations  (12 
CFll  303.15)  prohibiting  State  Savings 
Banks  from  converting  to  stock  form 
without  complying  with  the 
requirements  of  the  section.  The  interim 
rule  requires  State  Savings  Banks  that 
propose  to  convert  to  stock  ownership 
to  file  with  the  FDIC  a  notice  of  intent 
to  convert  to  stock  form  consisting  of  a 
description  of  the  proposed  conversion 
accompanied  by  a  copy  of  all 
documentation  and  application 
materials  filed  with  the  applicable  state 
and  federal  regulators.  The  notice  may 
be  in  letter  form  and  must  be  provided 
to  the  FDIC  (along  with  copies  of  the 
application  materials)  at  the  same  time 
the  application  materials  are  filed  with 
the  institution’s  primary  state  re^lator. 

State  Savings  Banks  that  already  have 
filed  conversion  applications  and 
disclosure  materials  with  the  applicable 
state  and  federal  banking  and/or 
seciuities  regulators  (or  otherwise  have 
initiated  a  proposed  mutual  to  stock 
conversion)  prior  to  the  effective  date  of 
the  interim  rule  should  contact  their 
applicable  FDIC  Regional  Office  as  soon 
as  possible  and  provide  that  office  with 
the  conversion  notice  and  application 
and  disclosure  materials  as  soon  as 
practicable.  The  FDIC  intends  to  review 
such  materials  expeditiously  so  as  not  to 
interfere  with  the  completion  of 
proposed  conversions  to  which  the 
FDIC  would  not  object. 

The  FDIC  will  review  all  conversion 
materials  with  a  special  interest  in:  The 
use  of  the  proceeds  from  the  sale  of 
stock,  as  described  in  the  business  plan; 
the  adequacy  of  the  disclosure 
materials;  the  participation  of  depositors 
in  approving  the  transaction;  the  form  of 
the  proxy  statement  required  for  the 
vote  of  the  depositors/members  on  the 
conversion  *;  any  increased 
compensation  and  other  remuneration 
(including  stock  grants,  stock  option 
rights  and  other  similar  benefits)  to  be 
obtained  by  officers  and  directors/ 
trustees  of  the  bank  in  cormection  with 
the  conversion;  the  adequacy  and 


’  Proposed  regulations  on  section  39  of  the  FDI 
Act  have  been  published.  58  FR  60819  (November 
18. 1993). 

s  One  issue  would  be  whether  the  applicable 
state  law  and/or  the  plan  of  conversion  requires  a 
special  proxy  for  the  conversion  or  whether 
management  expects  to  use  an  existing  general 
proxy  to  vote  for  the  depositor/member  on  the 
conversion. 


independence  of  the  appraisal  of  the 
value  of  the  mutual  savings  bank  for 
purposes  of  determining  ffie  price  of  the 
shares  of  stock  to  be  sol^;  the  process 
by  which  the  bank’s  trustees  approved 
the  appraisal,  the  pricing  of  the  stock 
and  me  compensation  arrangements  for 
insiders;  the  nature  and  apportionment 
of  stock  subscription  rights;  and  the 
extent  of  any  existing  and  planned 
contributions  to  or  investments  in  the 
commimity.  In  a  merger/conversion,  the 
FDIC  will  pay  particular  attention  to  the 
value  offered  to  depositors  of  the 
converting  institution  and  the 
compensation  packages  ofiered  to 
management. 

The  FDIC  generally  expects  proposed 
conversions  to  substanti^ly  satisfy  the 
standards  found  in  the  mutual-to-stock 
conversions  regulations  of  the  OTS  (12 
CFR  part  563b).  Any  variance  from 
those  regulations  will  be  closely 
scrutinized.  Compliance  with  OTS 
requirements  will  not,  however, 
necessarily  be  sufficient  for  FDIC 
re^latory  purposes. 

m  imposing  the  requirements  of  the 
interim  rule  the  Board  does  not  intend 
to  discourage  State  Savings  Banks  from 
converting  to  stock  form  for  legitimate 
business  purposes.  The  FDIC  recognizes 
that  stock  conversions  can  be  very 
effective  and  beneficial  in  raising 
capital,  particularly  for  banks  whose 
capital  does  not  meet  regulatory 
standards.  In  particular,  the  FDIC  does 
not  intend  to  impede  the  completion  of 
supervisory  conversions,  which  entail 
the  capitalization  of  undercapitalized 
institutions  and  thereby  minimize  costs 
to  the  FDIC  insurance  funds.  In  such 
situations,  the  FDIC  intends  to  act  as 
quickly  as  reasonable  in  reviewing  the 
proposed  conversion  materials  and 
mi^t  not  object  to  a  conversion 
transaction  that  does  not  come  within 
the  parameters  of  the  OTS’  regulations, 
provided  that  the  transaction  likely 
would  prevent  a  loss  to  the  applicable 
deposit  insurance  fund. 

Under  the  interim  rule,  a  bank’s 
notice  to  the  FDIC  will  not  be  deemed 
complete  until  the  State  Savings  Bank 
provides  the  materials  required  by  the 
interim  rule,  including  any  materials 
specifically  requested  oy  the  FDIC  after 
the  bank’s  initial  submission.  The  FDIC 
Will  notify  the  institution  when  the 
notice  is  complete.  The  FDIC  will  issue 
to  the  converting  bank  a  notice  of  intent 
not  to  object  to  the  proposed 
conversion,  if  the  FDIC  determines  that 
the  proposed  conversion  would  not 
pose  a  risk  to  the  safety  and  soundness 
of  the  bank,  violate  any  law  or 
regulation  or  present  a  breach  of 
fiduciary  duty.  Such  notice  of  non¬ 
objection  shall  be  provided  within  60 
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days  after  the  FDIC  receives  a  complete 
notice  of  the  proposed  conversion  and 
a  copy  of  all  documentation  and 
apptiration  materials.  If  the  FDIC  does 
not  provide  a  aon-obiection  letter 
within  60  days  after  die  FDIC  receives 
a  complete  notice  of  the  proposed 
conveision,  the  bank  may  consummate 
the  conversion;  however,  the  FDIC  has 
the  discretioD  to  extend  the  initial  60- 
day  period  an  additional  60  days. 

hi  situaitions  where  the  FDIC 
identifies  a  safety  and  concern,  violaticm 
of  any  law  or  regulation  or  breach  of 
fiduciary  duty,  the  FDIC  %viU  issue  to 
the  institution  a  letter  of  objecticm  to  the 
proposed  conversion.  Under  the  interim 
rule,  the  State  Savings  Bank  may  not 
consummate  the  conversion  until  the 
FDIC  has  rescinded  such  a  letter.  The 
FDIC  intends  to  use  its  administrative 
authority,  if  necessary,  to  correct  the 
concerns  expressed  in  the  letter  of 
objectkm  and  to  enforce  compliance 
with  the  interim  rule. 

Violations  of  regulations  can  result  in, 
among  other  things,  the  FDiCs  issuance 
of  a  cease  and  de«st  order  and/or 
temporary  cease  and  desist  order  under 
12  U.S.C.  1618(b)  and/or  (c).  The  mder 
could  not  only  prohibit  conduct,  but 
also  require  affirmative  action.  In 
addition,  the  FDIC  could  remove  and/or 
prohibit  a  party  from  participating  in 
the  conduct  of  the  affairs  of  a  bank 
under  section  6(e)  of  the  FTM  Act  (12 
U.S.C.  ieie(e)).  Moreover,  anyone 
invotved  In  a  conversion  transaction, 
not  Just  the  officers,  directors  and 
employees  of  the  bank,  could  be  subject 
to  a  cease  and  desist  order  imder  section 
8(b)  and/or  (c)  of  the  FDI  Act  (12  U.S.C. 
1818(b).  (c)),  or  a  removal  and 
prohibition  order  under  section  8(e)  of 
the  FDI  Act  (12  U.S.C.  1818(e)).  In 
addition,  die  FDIC  could  impose  civil 
money  penalties  under  section  8(i)  of 
the  FDI  Act  (12  U.S.C.  1818(i)).  The 
FDIC  also  could  terminate  the  deposit 
insurance  of  the  bank  imder  section 
8(a)(2)  of  the  FDI  Act  (12  U.S.C. 
1818(a)(2)).  Finally,  the  FDIC  also  could 
issue  a  directive  based  on 
noncompliance  with  section  39  of  the 
FDI  Act. 

Request  for  Pnblic  C^omment 

The  FDIC  is  issuing  this  interim  rule 
in  response  to  the  immediate  need  to 
review  proposed  mutual-to-stock 
conversions  of  State  Savings  Banks.  The 
FDIC  is,  however,  hereby  requesting 
comment  during  a  30-day  comment 
period  on  ail  aspiects  of  the  interim  rule. 

List  of  Subjects  in  12  CFR  Part  303 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Bank  deposit 


insurance.  Banks,  Bcmking,  Reporting 
and  recordkeeping  requirements, 

Savings  associations. 

For  die  reasons  set  out  in  the 
preamble,  part  303  of  chapter  III  of  title 
12  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  30a-APPUCATIOflS. 

REQUESTS,  SUBMITTAtS, 
DELEGATIONS  OF  AUTHORITY,  AND 
NOTICES  REQUIRED  TO  BE  FILED  BY 
STATUTE  OR  REGULATION 

1.  The  authwity  citation  for  part  303 
is  revised  to  read  as  follows: 

Authority:  12  U.SX1  378. 1813, 1815. 1816, 
1817{aK2Kb).  lB17(i).  1618, 1819  (“Seventh” 
"Eighth”  and  “Tenth”),  1828, 1831e.  1631o. 
1831p-l(a);  15  U.S.C  1607. 

2.  A  new  §  303.15  is  added  to  read  as 
follows: 

S 

§  303.15  Mutual-to-6tock  conversions  of 
mutuaUy  owned  state-chartered  savings 
banks. 

(a)  Requirement  for  mutual-to^stock 
conversion.  An  insured  state-chartered 
mutually  owned  savings  bank  shall  not 
convert  to  stock  form,  except  as 
provided  for  in  this  section. 

(b)  Prior  notice  requirement.  An 
insured  state-chartered  mutually  owned 
savings  bank  that  proposes  to  convert 
from  mutual  to  stock  form  shall  file  with 
the  FDIC  a  notice  of  intent  to  convert  to 
stock  form  and  copies  of  all  documents 
filed  with  state  and  federal  banking  and/ 
or  securities  regulators  in  coimection 
with  the  proposed  conversion.  An 
institution  t^t  is  in  the  process  of 
converting  to  stock  form  that  has  filed 

a  proposed  stock  conversion  application 
with  the  applicable  state  and  federal 
regulcdors  (or  otherwise  has  initiated  a 
stock  conversion)  prior  to  the  effective 
date  of  this  section  shall  file  the 
required  materials  with  the  FDIC  as 
soon  as  practicable.  An  insured  mutual  ' 
savings  bank  chartered  by  a  state  that 
does  not  require  the  filing  of  application 
materials  to  convert  from  mutud  to 
stock  form  that  proposes  to  convert  to 
the  stock  form  shall  notify  the  FDIC  of 
the  proposed  conversion  and  provide 
the  materials  requested  by  the  FDKl 

(c)  Content  and  filing  of  notice — (1) 
Content  of  notice.  The  notice  required  to 
be  filed  under  paragraph  (b)  of  this 
section  shall  provide  a  description  of 
the  proposed  conversion  and  include  a 
copy  of  all  notices  or  applications 
concerning  the  proposed  conversion, 
including  all  attachments  or  appendices 
thereto,  ttiat  have  been  filed  %vith  any 
state  and  federal  banking  and/or 
securities  regulators.  Copies  of  all 
agreements  entered  into  as  part  of  the 
mutual-to-stock  conversion  between  the 


institution,  its  oftioers,  directors/ 
trustees  and  any  other  institution  and/ 
or  its  successors  also  must  be  provided. 

(2)  Filing  of  notice.  Notices  shall  be 
filed  with  the  regional  director  (Division 
of  Supervision)  in  the  region  in  which 
the  institution  seeking  to  oonvert  is 
headquartered  at  the  same  time  as  the 
conversion  application  materials  are 
filed  with  the  institution’s  primary  state 
regulator. 

(d)  Review  by  FDIC.  (1)  The  FDIC  shall 
review  the  materials  submitted  by  the 
institution  seeking  to  convert  from 
mutual  to  stock  form.  The  FDIC,  in  its 
discretion,  may  request  any  additional 
informaticm  it  deems  necessary  to 
evaluate  the  proposed  conversion  and 
the  institution  shall  provide  such 
information  to  the  FDIC  expeditiously. 
Among  the  factors  to  be  reviewed  by  the 
FDIC  are: 

(1)  The  use  of  the  proceeds  from  the 
sale  of  stodc,  as  described  in  the 
business  plan; 

(ii)  The  adequacy  of  the  disclosure 
materials; 

(iii)  The  participation  of  depositors  in 
approving  the  transacticm; 

(iv)  The  ft»m  of  the  proxy  statement 
required  few  the  vote  of  the  depositors/ 
members  on  the  conversion; 

(vj  Any  increased  compensation  and 
other  remuneration  (including  stock 
grants,  stock  option  rights  and  other 
similar  benefits)  to  be  obtained  by 
officers  and  directois/trustees  of  the 
bank  in  connection  with  the  conversion; 

(vi)  The  adequacy  and  independence 
of  the  appraisal  of  the  value  of  the 
mutual  savings  bank  few  purposes  of 
determining  the  price  of  the  shares  of 
stock  to  be  sold; 

(vii)  Hie  process  by  which  the  bank’s 
trustees  approved  the  appraisal,  the 
pricing  of  the  stock  and  the 
compensation  arrangements  for  insiders; 

(viii)  The  nature  and  apportionment 
of  stock  subscription  rights;  and 

(ix)  The  extent  of  any  existing  and 
planned  contributions  to  or  investments 
in  the  community. 

(2)  In  reviewing  the  materials  required 
to  be  submitted  under  this  section,  the 
FDIC  %vill  take  into  account  the  extent 
to  which  the  proposed  conversion 
conforms  with  the  various  provisions  of 
the  mutual-to-stock  conversion 
regulations  of  the  Office  of  Thrift 
Supervision  (12  CFR  Part  S63b).  as 
currently  in  effect  at  the  time  the  FDIC 
reviews  the  required  materials  related  to 
the  proposed  conversion.  Any  non¬ 
conformity  with  those  provisions  will 
be  closely  scrutinized.  Conformity  with 
the  OTS  requirements,  however,  will 
not  be  sufficient  for  FDIC  regulatory 
purposes  if  the  FIHC  determines  that  the 
proposed  conversion  would  pose  a  risk 
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to  the  institution’s  safety  and 
soundness,  violate  any  law  or  regulation 
or  present  a  breach  of  fiduciary  duty. 

(e)  Notification  of  completed  filing  of 
materials.  The  FDIC  shall  notify  the 
institution  when  all  the  required 
materials  related  to  the  proposed 
conversion  have  been  filed  with  the 
FDIC  and  the  notice  is  thereby  complete 
for  piuposes  of  computing  the  time 
periods  designated  in  paragraphs  (fi  and 
(h)  of  this  section. 

(f)  Notice  of  intent  not  to  object.  If  the 
FDIC  determines,  in  its  discretion,  that 
the  proposed  conversion  would  not 
pose  a  risk  to  the  institution’s  safety  and 
soundness,  violate  any  law  or  regulation 
or  present  a  breach  of  fiduciary  duty, 
then  the  FDIC  shall  issue  to  the  bank 
seeking  to  convert,  within  60  days  of 
receipt  of  a  complete  notice  of  proposed 
conversion,  a  notice  of  intent  not  to 
object  to  the  proposed  conversion.  The 
FDIC  may,  in  its  discretion,  extend  by 
written  notice  to  the  institution  the 
initial  60-day  period  by  an  additional  60 
days. 

(g)  Letter  of  objection.  If  the  FDIC 
determines,  in  its  discretion,  that  the 
proposed  conversion  poses  a  risk  to  the 
institution’s  safety  and  soundness, 
violates  any  law  or  regulation  or 
presents  a  breach  of  fiduciary  duty,  then 
the  FDIC  shall  issue  a  letter  to  the 
institution  stating  its  objection(s)  to  the 
proposed  conversion  and  advising  the 
institution  that  the  conversion  shall  not 
be  consiimmated  imtil  such  letter  is 
rescinded.  A  copy  of  the  letter  of  ■ 
objection  shall  be  furnished  to  the 
institution’s  primary  state  regulator  and 
any  other  state  or  federal  banking  and/ 
or  securities  regulator  involved  in  the 
conversion.  The  letter  of  objection  shall 
advise  the  institution  of  its  right  to 
petition  the  FDIC  for  reconsideration 
under  §  303.6(e)  of  the  FDIC’s 
regulations.  Such  action  shall  not,  in 
any  way,  prohibit  the  FDIC  fi’om  taking 
any  other  action(s)  that  it  may  deem 
necessary. 

(h)  Consummation  of  the  conversion. 
An  institution  may  consummate  the 
proposed  conversion  upon  either: 

(1)  the  receipt  of  a  notice  of  intent  not 
to  object;  or 

(2)  the  expiration  of  the  60-day  period 
following  acceptance  of  a  complete 
notice  by  the  FDIC,  unless  the  FDIC 
issues  a  notice  of  objection  before  the 
end  of  that  period  and,  in  which  case, 
the  conversion  shall  not  be 
consummated  until  such  letter  is 
rescinded.  The  FDIC  may,  in  its 
discretion,  extend  by  written  notice  to 
the  institution  the  initial  60-day  period 
by  an  additional  60  days. 

(i)  Delegation  of  authority.  The 
authority  to  issue  notices  of  intent  not 


to  object  or  letters  of  objection,  to 
rescind  such  letters,  to  determine  and  to 
issue  letters  of  non-objection,  to 
determine  the  adequacy  of  the 
information  submitted,  to  determine 
when  the  time  periods  prescribed  in  this 
section  begin  to  run  and  whether  to 
extend  the  time  periods  under 
paragraphs  (f)  and  (h)  of  this  section, 
and  to  notify  institutions  of  the 
completion  of  the  filing  of  the  required 
materials  is  delegated  to  the  Executive 
Director  of  Supervision  and  Resolutions, 
the  Director  of  the  Division  of 
Supervision,  and,  where  confirmed  in 
\vriting  by  the  Director  of  Supervision, 
to  an  associate  director  of  the  Division 
of  Supervision  or  the  regional  director(s) 
(Division  of  Supervision)  or  deputy 
regional  director(s)  (Division  of 
Supervision). 

By  the  order  of  the  Board  of  Directors. 

Dated  at  Washington,  D.C.,  this  8th  day  of 
February,  1994. 

Federal  Deposit  Insurance  Corporation 
Robert  E.  Feldman, 

Acting  Executive  Secretary. 

[FR  Doc.  94-3527  Filed  2-14-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  25 

[Docket  No.  NM-90;  Special;  Conditions  No. 
25-ANM-79] 

Special  Conditions;  Cessna  Afrcraft 
Company,  Model  560  Block  Point 
Change,  S.N.  560-0260  and  on. 
Airplanes,  Lightning  and  High-intensity 
Radiated  Fields  (HIRF) 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Cessna  Aircraft  Company 
(Cessna),  Model  560  Block  Point 
Change,  S.N.  560-0260  and  on, 
airplanes.  These  new  airplanes  will 
utilize  new  avionics/electronic  systems 
that  perform  critical  or  essential 
functions.  The  applicable  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  protection  of 
these  systems  fi’om  the  effects  of 
lightning  and  high-intensity  radiated 
fields  (FHRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
existing  airworthiness  standards. 
EFFECTIVE  DATES:  >larch  17, 1994. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Quam,  FAA,  Standardization 
Branch,  ANM-13,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW,  Renton, 
Washington,  98055-4056;  telephone 
(206) 227-2145. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  2, 1992,  Cessna  Aircraft 
Company  (Cessna),  applied  for  an 
amended  type  certificate  in  the 
transport  airplane  category  for  the 
Model  560  Block  Point  Change,  S.N. 
560-0260  and  on,  airplanes.  The  Cessna 
Model  560  Block  Point  Change  is  a 
modified  Cessna  Model  560.  The  two 
Pratt  and  Whitney,  Canada  JT15D-5A 
engines  will  be  replaced  will  be 
replaced  with  jrri5D-5D  turbo  fans 
which  will  have  an  increase  of 
approximately  5  percent  thrust.  One 
8x7-inch  primary  flight  instrument 
display  (PFD)  will  be  installed  at  each 
pilot’s  station  and  an  8x7-inch 
Multifunction  Display  (MFD)  (without 
engine  indication  and  crew  alerting 
system  (EICAS))  will  be  installed  in  the 
center  panel  as  standard  equipment. 
Copilot’s  standard  instruments  will  be 
an  electro-mechanical  attitude  system 
driven  by  the  VG-14  gyro  and  an 
electro-mechanical  horizontal  situation 
indicator  (HSI)  driven  by  the  C-14D 
gyro.  An  option  is  offered  to  replace 
these  copilot  instruments  with  a 
copilot’s  8x7-inch  display.  A  Honeywell 
Primus  1000,  digital  autopilot/flight 
director  system  will  be  installed.  'This 
system  will  operate  in  conjxmction  with 
a  suite  of  Colfins  radios  (dual  Com,  Dual 
Nav,  dual  distance  measuring 
equipment  (DME),  dual  Mode  S 
Transponder,  and  automatic  direction 
finder  (ADF)).  Optional  available 
avionics  will  be  a  second  ADF, 
emergency  locator  transmitter  (ELT)  and 
cockpit  voice  recorder  (CVR). 

The  Cessna  560  Block  Point  Change 
will  also  include  adhesive  bonded  cabin 
side  stringers,  rather  than  riveting. 

Other  structural,  thermal  and  acoustic 
improvements  will  be  installed.  The 
zero  fuel  weight  will  increase  from 
11,200  pounds  (lbs.)  to  11,700  lbs.,  the 
r^p  weight  will  increase  from  16,100 
lbs.  to  16,500  lbs.  and  the  takeoff  weight 
will  increase  from  15,900  lbs.  to  16,300 
lbs. 

Type  Certification  Basis 

Under  the  provisions  of  §  21.17  of  the 
FAR,  except  as  provided  in  §  25.2,  the 
certification  basis  of  the  Model  560 
Block  Point  Change,  S.N.  560-0260  and 
on,  will  include  the  applicable 
provisions  of  Part  25,  as  amended  by 
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Amendments  2S-1  through  25-17; 

§§  25.2511e).  25.934,  and  25.1091(d)(2) 
as  amended  throu^  Amendment  25-23; 
§  25.1401  as  amended  through 
Amendment  25-27;  §  25.1387  as 
amended  throu^  Amendment  25-30; 

§§  25.787,  25.789,  25.791,  25.853, 

25.855,  25.857,  and  25.1359  as  amended 
through  Amendment  25-32; 

§§  25.1303(a)(2)  and  25.1385(c)  as 
amended  throu^  Amendment  25-38; 

§  25.305  as  amraded  through 
Amendment  25-54;  §  25.1001  as 
amended  through  Amendment  25-57; 
Part  34  of  the  FAR;  {’art  36  of  the  FAR 
as  amended  by  Amendments  36-1 
through  36-16.  Also  included  in  the 
certification  basis  are  Special 
Conditions  2S-25-CE-4  and  25-ANM- 
21,  and  the  special  conditions  issued 
herewith. 

For  the  Honeywell  Primus  1000. 
compliance  ttrill  be  shown  with  the 
following  regulations;  §§  25.1301.  25- 
1303(b).  25.1322  as  amended  through 
Amendment  25-38.  25-1309, 

25.25.1321  (a),  (b).  (d).  and  (e).  25.1331. 
25.1333.  and  25.1335  as  amended 
through  Amendment  25-41. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e..  Part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  far  the  Cessna  Model  560 
Block  Point  Change  because  of  a  novel 
or  unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisirms  of  §  21.16  to  establish  a  level 
of  safety  equivalent  to  that  established 
in  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§  11.28  and  11.29,  and  become  part  of 
the  type  certification  basis  in* 
accordance  with  §  21.17(a)(2). 

Novel  or  Unusual  Design  Features 

The  Model  560  Block  Point  Change, 
S.N.  560-0260  and  on.  incorporates  new 
avionic/electronic  installations, 
including  one  6x7-inch  PFD  at  each 
pilot's  station,  and  8x7-inch  MFD 
(without  EICAS)  in  the  center  panel,  ao 
optional  copilot's  8x7-inch  display,  a 
Honeywell  Primus  1000  digital 
autopilot/flight  director  system  to 
operate  in  conjunction  with  a  suite  of 
Collins  radios  (dual  Com,  Dual  Nav, 
dual  DME,  and  ADF)  and  optional 
second  ADF.  These  systems  may  be 
vulnerable  to  lightning  and  high* 
intensity  radiated  fields  external  to  the 
airplane. 

Discussion 

The  existing  lighhiing  protection 
airworthiness  certification  requirements 
are  insufficient  to  provide  an  acceptable 


level  of  safety  with  new  technology 
avionic  systems.  There  are  two 
regulations  that  specifically  pertain  to 
li^tning  protection:  one  for  the 
airframe  in  general  (§  25.581),  and  the 
other  for  fuel  system  protection 
(§  25.954).  There  are,  however,  no 
regulations  Aat  deal  specifically  with 
protection  of  electrical  and  electronic 
systems  from  lightning.  The  loss  of  a 
critical  function  of  these  systems  due  to 
lightning  could  prevent  continued  safe 
night  and  landing  of  the  airplane. 
Although  the  loss  of  an  essential 
function  would  not  prevent  continued 
safe  fli^t  and  landing,  it  could 
signifiomtly  impact  the  safety  level  of- 
the  airplane. 

There  is  also  no  specific  regulation 
that  addresses  protection  requirements 
for  electrical  and  electronic  systems 
from  HIRF.  Increased  power  levels  firom 
ground  based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  these  special  conditions  are 
issued  for  the  Cessna  Model  560  Block 
Point  Change.  S.N.  560-0260  and  on. 
which  require  that  new  technology 
electronic  systems,  such  as  the  primary 
instrument  flight  displays, 
multifunction  display,  digital  autopilot/ 
fli^t  director,  etc.,  bie  designed  and 
installed  to  preclude  component 
damage  a^d  interruption  of  function 
due  to  both  the  direct  and  indirect 
effects  of  li^tning  and  HIRF. 

IJghtning 

To  provide  a  means  of  compliance 
with  ^ese  special  conditions, 
clarification  of  the  threat  definition  of 
lightning  is  needed.  The  following 
“threat  definition,’*  based  on  FAA 
Advisory  Circular  20-136,  Protection  of 
Aircraft  Electrical/Electronic  Systems 
Against  the  Indirect  Effects  of  Lightning, 
dated  March  5, 1990,  is  proposed  as  a 
basis  to  use  in  demonstrating 
compliance  with  the  lightning 
protection  fecial  conation,  with  the 
exception  of  the  multiple  burst 
environment,  which  has  been  changed 
to  agree  with  the  latest  recommendation 
from  the  Society  of  Automotive 
Engineers  (SAE)  AE4L  lightning 
committee. 

The  lightning  current  waveforms 
(Components  A,  D,  and  H)  defined 
below,  along  with  the  voltage 
waveforms  in  AC  20-53A,  will  provide 
a  consistent  and  reasonable  standard 
that  is  acceptable  for  use  in  evaluating 
the  effects  of  lightning  en  the  airplane. 


These  waveforms  depict  threats  that  are 
external  to  the  airplane.  How  these 
threats  affect  the  airplane  and  its 
systems  depends  upon  their  installation 
configuration,  materials,  shielding, 
airplane  geometry,  etc.  Therefore,  tests 
(including  tests  cm  the  completed 
airplane  or  an  adequate  simulation) 
and/or  verified  analyses  need  to  be 
conducted  in  order  to  obtain  the 
resultant  internal  threat  to  the  installed 
systems.  The  electronic  systems  may 
then  be  evaluated  with  this  internal 
threat  in  order  to  determine  dieir 
susceptibility  to  upset  and/or 
malfunction. 

To  evaluate  the  induced  effects  to 
these  systems,  three  considerations  are 
required: 

1.  First  Return  Stroke:  (Severe 
Strike — Component  A,  or  Restrike- 
Component  D).  This  external  threat 
needs  to  be  evaluated  to  obtain  the 
resultant  internal  threat  and  to  verify 
that  the  level  of  the  induced  currents 
and  vohages  is  sufficiently  below  the 
equipment  “hardness''  level;  then 

2.  Multiple  Stroke  Flash:  (V2 
Component  D).  A  lightning  strike  is 
often  composed  of  a  numl^r  of 
successive  strokes,  referred  to  as 
multiple  strokes.  Although  multiple 
strokes  are  not  necessarily  a  salient 
factor  in  a  damage  assessment,  they  can 
be  the  primary  factor  in  a  system  upset 
analysis.  Multiple  strokes  can  induce  a 
sequence  of  transients  over  an-«xtended 
period  of  time.  While  a  single  event 
upset  of  input/output  signals  may  not 
affect  system  performance,  multiple 
signal  upsets  over  an  extended  period  of 
time  (2  seconds)  may  affect  the  systems 
under  consideration.  Repetitive  pulse 
testing  and/or  cmalysis  needs  to  be 
carried  out  in  response  to  the  multiple 
stroke  environment  to  demonstrate  that 
the  system  response  meets  the  safety 
objective.  This  external  multiple  stroke 
environment  consists  of  24  pulses  and 
is  described  as  a  single  Component  A 
followed  by  23  randomly  spaced 
restrikes  of  Vi  magnitude  of  Component 
D  (peak  amplitude  of  50,000  amps).  The 
23  restrikes  are  distributed  over  a  period 
of  up  to  2  seconds  according  to  the 
following  constraints:  (1)  The  minimum 
time  between  subsequent  strokes  is 
10ms,  and  (2)  the  maximum  time 
between  subsequent  strokes  is  200ms. 
An  analysis  or  test  needs  to  be 
accomplished  in  order  to  obtain  the 
resultant  internal  threat  environment  for 
the  system  imder  evaluation. 

And, 

3.  Multiple  Burst:  (Component  H).  In¬ 
flight  data-gathering  projects  have 
shown  bursts  of  multiple,  low 
amplitude,  fast  rates  of  rise,  short 
duration  pulses  accompanying  the 
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•lirplane  li^tning  strike  process.  While 
insufficient  energy  exists  in  these  pulses 
to  cause  physical  damage,  it  is  possible 
that  transients  resulting  from  this 
environment  may  cause  upset  to  some 
digital  processing  systems. 

The  representation  of  this  interference 
environment  is  a  repetition  of  short 
duration,  low  amplitude,  high  peak  rate 
of  rise,  double  exponential  pulses  that 
represent  the  multiple  bursts  of  current 
pulses  observed  in  these  flight  data 
gathering  projects.  This  component  is 
intended  for  an  analytical  (or  test) 
assessment  of  functional  upset  of  the 


system.  Again,  it  is  necessary  that  this 
component  be  translated  into  an 
internal  environmental  threat  in  order  to 
be  used.  This  ‘’Multiple  Burst”  consists 
of  repetitive  Component  H  waveforms 
in  3  sets  of  20  pulses  each.  The 
minimum  time  between  individual 
Component  H  pulses  within  a  burst  is 
50  microseconds,  the  maximum  is  1,000 
microseconds.  The  3  bursts  are 
distributed  according  to  the  following 
constraints:  (1)  The  minimum  period 
between  subsequent  bmsts  is  30ms,  and 
(2)  the  maximum  period  between 
subsequent  bursts  is  300ms.  The 

Severe  strike  Restrike  (compo- 
(component  A)  nent  D) 


individual  “Multiple  Burst"  Component 
H  waveform  is  defined  below. 

The  following  current  waveforms 
constitute  the  “Severe  Strike" 
(Component  A),  “Restrike”  (Component 
D),  “Multiple  Stroke”  (Vi  Component 
D),  and  the  “Multiple  Burst” 
(Component  H). 

These  components  are  defined  by  the 
following  double  exponential  equation* 
i(t)  =  I  o  (e-“  —  e  -‘>*) 
where: 

t  =  time  in  seconds, 
i  =  current  in  amperes,  and 


Muitiple  stroke  Multiple  burst 

cornprxient  O)  (component  H) 


lo,  amp 

8 

218,810 

109,405 

54,703 

10,572 

a,  sea-* 

8 

11,354 

22.708 

22,708 

187,191 

b,  sec.-' 

8 

647265 

1294.530 

1,294,530 

19,105,100 

This  equation  produces  the  following  characteristics; 


‘peak  > 
and,  ' 

(di'dt)™,  (amp/sec) 

di/dt,  (amp/sec) 

Action  Integral  (anrp:  sec) 


200  KA 

1.4k10'« 
@>t  e  Q4-sec 
1X)K10U 
@t «  .5^ 
24)x  10* 


100  KA 

1.4  k  lO'i 
@t  =  0+sec 
IT)  K  10'* 
@t «  .25|is 
025  xIO* 


50  KA  10  KA 

0.7x10“  2i)x10‘' 

@t  >  O-fsec  @t  >  Q«-sec 
0.5  X  10“ 

@t  B  25^s 
@0.625  X  10* 


High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  groimd  based 
transmitters,  plus  &e  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immxmity  of  critical 
digital  avionics  systems  to  HIRF  must  be 
established. 

It  is  not  p>ossible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  imdefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  specif  condition  is  shown 
with  either  paragraphs  1  or  2  below: 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protectkxi  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Frequency 

Peak 

(V/M) 

Average 

(V/M) 

lOKMz-IOOKHz  . 

50 

50 

lOOKHz-SOOKHz _ 

60 

60 

500  KHz-2000  KHz _ 

70 

70 

2  MHz-30  MHz  . . 

200 

200 

30  MHz-70  MHz  . . 

30 

30 

70  MHz-100  MHz _ 

30 

30 

100  MHz-200  MHz  . . 

150 

33 

200  MHz-^00  MHz  . 

70 

70 

400  MHz-700  MHz  _ 

4,020 

935 

700  MHz-1000  MHz  ...... 

1,700 

170 

1  GHz-2  GHz . 

5,000 

990 

2  GHz-4  GHz . . 

6,680 

840 

4  GHz-6  GHz . 

6,850 

310 

6  GHz-8  GHz . 

3,600 

670 

8  GHz-12  GHz . . 

3,500 

1270 

12  GHz-18  GHz _ 

3,500 

360 

18  GHz-40  GHz _ 

2.10) 

750 

The  envelope  given  in  paragraph  2 
above  is  a  revision  to  the  envelope  used 
in  previously  issued  special  conditions 
in  other  certification  proj^s.  It  is  based 
on  new  data  and  SAE  A£4R 
subcommittee  recommendations.  This 
revised  envelope  includes  data  from 
Western  Europe  and  the  U.S. 

Discussion  of  Comments 

Notice  of  Proposed  Special 
Conditions  No.  SC-93-6-NM  for  the 
Cessna  Aircraft  Company,  Model  560 
Block  Point  Change,  S.N.  560-0260  and 
on.  Airplanes,  was  published  in  the 
Federal  Register  on  November  24, 1993 
(58  FR  62051).  One  comment  was 
received.  The  commenter  (Cessna 


Aircraft  Company)  called  to  our 
attention  that  the  description  of  the 
avionics  system  is  different  than  the 
configuration  being  presented  for  type 
certification.  They  stated  that  the 
standard  equipment  configuration  will 
have  an  8x7 -inch  PFD  at  each  pilot’s 
station  vs  the  Federal  Register 
publication  description  of  two  PFD’s  at 
the  pilots  station  with  an  optional 
copilot  PFD.  This  change  was  noted  and 
incorporated  in  these  final  special 
conditions. 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  of  airplane.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  app.  1344, 1348(c). 
1352, 1354(a),  1355. 1421  through  1431, 

1502, 1651(b)(2).  42  U.S.C  1857f-10,  4321  et 
seq.;  E.0. 11514;  and  49  U.S.C  106(g). 

The  Special  Conditions 

Accordingly,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  Cessna  Aircraft 
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Company,  Model  560  Block  Point 
Change,  S.N.  560-0260  and  on. 
Airplanes. 

1.  Lightning  Protection:  (a)  Each  new 
or  modified  electronic  system  that 
performs  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operation  and  operational  capability  of 
these  systems  to  perform  critical 
functions  are  not  adversely  affected 
when  the  airplane  is  exposed  to 
lightning. 

(b)  Each  essential  function  of  new  or 
modified  electronic  systems  or 
installations  must  be  protected  to  ensure 
that  the  essential  function  can  be 
recovered  in  a  timely  manner  after  the 
airplane  has  been  exposed  to  lightning. 

2.  Protection  from  Unwanted Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  (a)  Each  new  or  modified 
electronic  system  that  performs  critical 
functions  must  be  designed  and 
installed  to  ensure  that  the  operation 
and  operational  capability  of  these 
systems  to  perform  critical  functions  are 
not  adversely  affected  when  the  airplane 
is  exposed  to  high-intensity  radiated 
fields  external  to  the  airplane. 

3.  For  the  piuT)ose  of  these  special 
conditions,  the  following  definitions 
apply: 

Critical  Function.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Essential  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would 
significantly  impact  the  safety  of  the 
airplane  or  the  ability  of  the  flightcrew 
to  cope  with  adverse  operating 
conditions. 

Issued  in  Renton,  Washington,  on  January 
31, 1994 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service, 
ANM-IOO. 
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14CFRPart25 

pocket  No.  NM-89;  Special  Conditions  No. 
25-ANM-80] 

Special  Conditions;  Cessna  Aircraft 
Company,  Model  750  (Citation  X) 
Airplane,  High  Altitude  Operation 

AGENCY:  Federal  Aviation 
Administration,  EXDT. 

ACTION:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Cessna  Aircraft  Company 
(Cessna),  Model  750  (Citation  X) 


airplane.  This  new  airplane  will  have  a 
novel  and  imusual  design  feature 
associated  with  an  unusually  high 
operating  altitude  (51,000  feet),  for 
which  the  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards.  These 
special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
airworthiness  standards. 

EFFECTIVE  DATE:  March  17. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Quam,  FAA,  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 

Renton,  Washington,  98055—4056; 
telephone  (206)  227-2145. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  October  15, 1991,  Cessna  Aircraft 
Company  (Cessna),  6030  Cessna  Blvd., 
P.O.  Box  7704,  Wichita.  KS  67277-7704, 
applied  for  a  new  type  certificate  in  the 
transport  airplane  category  for  the 
Model  750  (Citation  X)  airplane.  The 
Cessna  Model  750  is  a  T-tail,  low  swept 
wing,  medium  sized  business  jet 
powered  by  two  GMA-3007C  turbofan 
engines  mounted  on  pylons  extending 
from  the  aft  fuselage.  Each  engine  will 
be  capable  of  delivering  6,000  pounds 
thrust.  The  flight  controls  will  be 
powered  and  capable  of  manual 
reversion.  The  type  design  of  the  Cessna 
Model  750  series  airplanes  contains  a 
number  of  novel  and  unusual  design 
features  for  an  airplane  type  certificated 
imder  the  applicable  provisions  of  part 
25  of  the  FAR.  Those  features  include 
the  relatively  small  passenger  cabin 
volume  and  a  high  operating 
altitude.The  applicable  airworthiness 
requirements  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
Cessna  750  series  airplanes;  therefore, 
special  conditions  are  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  in  the  regulations. 

Type  Certification  Basis 

Under  the  provisions  of  §  21.17  of  the 
FAR.  Cessna  must  show,  except  as 
provided  in  §  25.2,  that  the  Model  750 
(Citation  X)  meets  the  applicable 
provisions  of  part  25,  effective  February 
1, 1965,  as  amended  by  Amendments 
25-1  through  25-74.  In  addition,  the 
certification  basis  for  the  Model  750 
includes  part  34,  effective  September 
10, 1990,  plus  any  amendments  in  effect 
at  the  time  of  certification;  and  part  36, 
effective  December  1, 1969,  as  amended 
by  Amendments  36-1  through  the 


amendment  in  effect  at  the  time  of 
certification.  No  exemptions  are 
anticipated.  These  special  conditions 
will  form  an  additional  part  of  the  type 
certification  basis.  In  addition,  the 
certification  basis  may  include  other 
special  conditions  that  are  not  relevant 
to  these  special  conditions. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25.  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Cessna  Model  750 
because  of  a  novel  or  imusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§  21.16  to  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§  11.28  and  11.29,  and  become  part  of 
the  type  certification  basis  in 
accordance  with  §  21.17(a)(2). 

Novel  or  Unusual  Design  Feature 

The  Cessna  Model  750  will 
incorporate  an  unusual  design  feature  in 
that  it  will  be  certified  to  operate  up  to 
an  altitude  of  51,000  feet. 

The  FAA  considers  certification  of 
transport  category  airplanes  for 
operation  at  altitudes  greater  than 
41,000  feet  to  be  a  novel  or  unusual 
feature  because  current  part  25  does  not 
contain  standmds  to  ensure  the  same 
level  of  safety  as  that  provided  during 
operation  at  lower  altitudes.  Special 
conditions  have  therefore  been  adopted 
to  provide  adequate  standards  for 
transport  categorj'  airplanes  previously 
approved  for  operation  at  these  high 
altitudes,  including  certain  Learjet 
models,  the  Boeing  Model  747, 
Dassault-Breguet  Falcon  900,  Canadair 
Model  600,  Cessna  Model  650,  Israel 
Aircraft  Industries  Model  1125,  and 
Cessna  Model  560.  The  special 
conditions  for  the  Cessna  Model  650  are 
considered  the  most  applicable  to  the 
Model  750  and  its  proposed  operation 
and  are  therefore  used  as  the  basis  for 
the  special  conditions  described  below. 

Damage  tolerance  methods  are 
proposed  to  be  used  to  assure  pressure 
vessel  integrity  while  operating  at  the 
higher  altitudes,  in  lieu  of  the  Va-bay 
crack  criterion  used  in  some  previous 
special  conditions.  Crack  growth  data 
are  used  to  prescribe  an  inspection 
program  that  should  detect  cracks  before 
an  opening  in  the  pressure  vessel  would 
allow  rapid  depressurization.  Initial 
crack  sizes  for  detection  are  determined 
under  §  25.571,  as  amended  by 
Amendment  25-72.  The  cabin  altitude 
after  failure  must  not  exceed  the  cabin 
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altitude/time  curve  limits  shown  in 
Figures  3  and  4. 

Continuous  flow  passenger  oxygen 
equipment  is  certificated  for  use  up  to 
40,000  feet;  however,  for  rapid 
decompressions  above  34,000  feet, 
reverse  difiusion  leads  to  low  oxygen 
partial  pressures  in  the  lungs,  to  the 
extent  that  a  small  percentage  of 
passengers  may  lose  useful 
consciousness  at  35,000  feet.  The 
percentage  increases  to  an  estimated  60 
percent  at  40,000  feet,  even  with  the  use 
of  the  continuous  flow  system.  To 
prevent  permanent  physiological 
damage,  the  cabin  altitude  must  not 
exceed  25,000  feet  for  more  than  2 
minutes.  The  maximum  peak  cabin 
altitude  of  40,000  feet  is  consistent  with 
the  standards  established  for  previous 
certification  programs.  In  addition,  at 
high  altitudes  the  other  aspects  of 
decompression  sickness  have  a 
significant,  detrimental  effect  on  pilot 
performance  (for  example,  a  pilot  can  be 
incapacitated  by  internal  expanding 
gases). 

Decompression  above  the  37,000-foot 
limit  depicted  in  Figure  4  approaches 
the  physiological  limits  of  the  average 
person;  therefore,  every  effort  must  be 
made  to  provide  the  pilots  with 
adequate  oxygen  equipment  to 
withstand  these  severe  decompressions. 
Reducing  the  time  interval  between 
pressurization  failure  and  the  time  the 
pilots  receive  oxygen  will  provide  a 
safety  margin  against  being 
incapacitated  and  can  be  accomplished 
by  the  use  of  mask-mounted  regulators. 
TTiis  special  condition  therefore  requires 
pressure  demand  masks  with  mask- 
mounted  regulators  for  the  flightcrew. 
This  combination  of  equipment  will 
provide  the  best  practical  protection  for 
the  failures  covered  by  the  special 
conditions  and  for  improbable  failures 
not  covered  by  the  special  conditions, 
provided  the  cabin  altitude  is  limited. 

Discussion  of  Comments 

Notice  of  proposed  special  conditions 
No.  SC-93-5-NM  was  published  in  the 
Federal  Register  on  November  10, 1993 
(14  CFR  59689).  No  comments  were 
received. 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  of  airplane.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 


List  of  Sal^ects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety,  Fedra^al 
Aviation  Administration,  Reporting  and 
recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C  app.  1344, 1348(c), 
1352, 1354(a).  1355, 1421  through  1431, 

1502, 1651(b)(2),  42  U.S.C.  1857f-10,  4321  et 
seq.;  E.0. 11514;  and  49  U.S.C.  106(g). 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  Cessna  Model 
750  (Citation  X)  series  airplanes: 

Operation  to  51,000  Feet 

1.  Pressure  Vessel  Integrity,  (a)  The 
maximum  extent  of  failure  and  pressure 
vessel  opening  that  can  be  demonstrated 
to  comply  with  paragraph  4 
(Pressurization)  of  this  special  condition 
must  be  determined.  It  must  be 
demonstrated  by  crack  propagation  and 
damage  tolerance  analysis  supported  by 
testing  that  a  larger  opening  or  a  more 
severe  failure  than  demonstrated  will 
not  occur  in  normal  operations. 

(b)  Inspection  schedules  and 
procedures  must  be  established  to 
assure  that  cracks  and  normal  fuselage 
leak  rates  will  not  deteriorate  to  the 
extent  that  an  unsafe  condition  could 
exist  during  normal  operation. 

(c)  With  regard  to  the  fuselage 
structural  design  for  cabin  pressure 
capability  above  45,000  feet  altitude,  the 
pressure  vessel  structure,  including 
doors  and  windows,  must  comply  with 
§  25.365(d).  using  a^factor  of  1.67 
instead  of  the  1.33  factor  prescribed. 

2.  Ventilation.  In  lieu  of  the 
requirements  of  §  25.831(a),  the 
ventilation  system  must  be  designed  to 
provide  a  sufficient  amount  of 
imcontaminated  air  to  enable  the 
crewmembers  to  perform  their  duties 
without  undue  discomfort  or  fatigue, 
and  to  provide  reasonable  passenger 
comfort  during  normal  operating 
conditions  and  also  in  the  event  of  any 
probable  failure  of  emy  system  that 
could  adversely  affect  the  cabin 
ventilating  air.  For  normal  operations, 
crewmembers  and  passengers  must  be 
provided  with  at  least  10  cubic  feet  of 
fresh  air  per  minute  per  person,  or  the 
equivalent  in  filtered,  recirculated  air 
based  on  the  volume  and  composition  at 
the  corresponding  cabin  pressure 
altitude  of  not  more  than  8,000  feet. 

3.  Air  Conditioning.  In  addition  to  the 
requirements  of  §  25.831,  paragraphs  (b) 
through  (e),  the  cabin  cooling  system 
must  be  designed  to  meet  the  following 


conditions  during  flight  above  15,000 
feet  mean  sea  levtk  (MSl^: 

(a)  After  any  probable  f^lure,  the 
cabin  t«nperature-time  history  may  not 
exceed  the  vahies  shown  in  Figure  1. 

(b)  Alter  any  improbable  failure,  the 
cabin  temperature-time  history  may  noi 
exceed  the  values  shown  in  Figure  2. 

4.  Pressurization.  In  addition  to  the 
requirements  of  §  25.841,  the  following 
apply: 

(a)  The  pressurization  system,  which 
includes  for  this  purpose  bleed  air,  air 
conditioning,  and  pressure  control 
systems,  must  prevent  the  cabin  altitude 
firom  exceeding  the  cabin  altitude-time 
history  shown  in  Figure  3  after  each  of 
the  following:  ‘ 

(1)  Any  probable  malfunction  or 
failure  of  the  pressurization  system.  The 
existence  of  xmdetected,  latent 
malfunctions  or  failures  in  conjimction 
with  probable  failures  must  be 
considered. 

(2)  Any  single  failure  in  the 
pressurization  system,  combined  with 
the  occurrence  of  a  leak  produced  by  a 
complete  loss  of  a  door  seal  element,  or 
a  fuselage  leak  through  an  opening 
having  an  effective  area  2.0  times  the 
effective  area  that  produces  the 
maximum  permissible  fuselage  leak  rate 
approved  for  normal  operation, 
whichever  produces  a  more  severe  leak. 

(b)  The  cabin  altitude-time  history 
may  not  exceed  that  shown  in  Figure  4 
after  each  of  the  following: 

(1)  The  maximum  pressure  vessel 
opening  resulting  fix}m  an  initially 
detectable  crack  propagating  for  a 
period  encompassing  fom  normal 
inspection  intervals.  Mid-panel  cracks 
and  cracks  through  skin-stringer  and 
skin-fiame  combinations  must  be 
considered. 

(2)  The  pressure  vessel  opening  or 
duct  failure  resulting  from  probable 
damage  (failure  effect)  while  under 
maximum  operating  cabin  pressure 
differential  due  to  a  tire  burst,  engine 
rotor  burst,  loss  of  antennas  or  stall 
warning  vanes,  or  any  probable 
equipment  failure  (ble^  air,  pressure 
control,  air  conditioning,  electrical 
source(s),  etc.)  that  affects 
pressurization. 

(9^)  Complete  loss  of  thrust  from  all 
engines. 

(c)  In  showing  compliance  with 
paragraphs  4(a)  and  4(b)  of  these  special 
conditions  (Pressurization),  it  may  be 
assumed  that  an  emergency  descent  is 
made  by  approved  emergency 
procedure.  A  17-second  crew 
recognition  and  reaction  time  must  be 
applied  between  cabin  altitude  warning 
and  the  initiation  of  an  emergency 
descent. 
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Note:  For  the  flight  evaluation  of  the  rapid 
descent,  the  test  article  must  have  the  cabin 
volume  representative  of  what  is  expected  to 
be  normal,  such  that  Cessna  must  reduce  the 
total  cabin  volume  by  that  which  would  be 
occupied  by  the  furnishings  and  total  number 
of  people. 


5.  Oxygen  Equipment  and  Supply,  (a) 
A  continuous  flow  oxygen  system  must 
be  provided  for  the  passengers. 

(b)  A  quick-donning  pressure  demand 
mask  with  mask-mounted  regulator 
must  be  provided  for  each  pilot.  Quick- 


donning  from  the  stowed  position  must 
be  demonstrated  to  show  that  the  mac'c 
can  be  withdrawn  from  stowage  and 
donned  within  5  seconds. 
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CABIN  ALTITUDE  -  TIME  HISTORY 
FIGURE  3 

NOTE:  For , figure  3,  time  starts  at  the  moment  cabin  altitude 
exceeds  8,000  feet  during  depressurization.  If  depressurization 
analysis  shows  that  the  cabin  altitude  limit  of  this  curve  is 
exceeded,  the  following  alternate  limitations  apply:  After 
depressurization,  the  maximum  cabin  altitude  exceedence  is 
limited  to  30,000  feet.  The  maximum  time  the  cabin  altitude  may 
exceed  25,000  feet  Is  2  minutes;  time  starting  when  the  cabin 
altitude  exceeds  25,000  feet  and  ending  when  it  returns  to 
25,000  fp'^t 


J 
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CABIN  ALTITUDE  25 
THOUSANDS  OF  FEET 

20 


1 0  J  (Supplemental  oxygen  available  to 
I  all  passengers) 


TIME  -  MINUTES 

CABIN  ALTITUDE  -  TIME  HISTORY 
FIGURE  4 

NOTE:  For  figure  4,  time  starts  at  the  moment  cabin  altitude 
exceeds  8,000  feet  during  depressurization.  If  depressurization 
analysis  shows  that  the  cabin  altitude  limit  of  this  curve  is 
exce^eded,  the  following  alternate  limitations  apply:  After 
depressurization,  the  maximum  cabin  altitude  exceedence  is 
limited  to  40,000  feet.  The  maximum  time  the  cabin  altitude  may 
exceed  25,000  feet  is  2  minutes;  time  starting  when  the  cabin 
altitude  exceeds  25,000  feet  and  ending  when  it  returns  to 
25,000  feet. 


Issued  in  Renton,  Washington,  on  January 
31. 1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate  Aircraft  Certification  Service, 
Amf-100. 

IFR  Doc.  94-3449  Filed  2-14-94;  8:45  am] 
BILUNG  CODE  4910-13-M 


14CFR  Part  39 

[Docket  No.  94-NM-1D-AD;  Amendment 
39-8823;  AD  94-04-05] 

Airworthiness  Directives;  Airbus 
Industrie  Models  A300,  A310,  and 
A300-600  Series  Airplanes  Equipped 
With  Dowty  Ram  Air  Turbines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 


ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  Industrie 
Models  A300,  A310,  and  A300-600 
series  airplanes.  This  action  requires 
repetitive  deployment  tests  of  the  ram 
air  turbine  (RAT)  and  checks  of  the 
adjustment  of  the  locking  rod.  This 
amendment  is  prompted  by  reports  of 
failure  of  the  RAT  to  rotate  when 
necessary,  due  to  maladjustment  of  the 
locking  rod.  The  actions  specified  in 
this  AD  are  intended  to  ensure  the 
availability  of  the  RAT  in  case  of  need. 
DATES:  Effective  March  2, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
•regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  2, 
1994. 


Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  18,  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
10-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
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Standardization  Branch,  ANM-113, 

FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  I'Aviation  Civile 
(DC AC),  which  is  the  airworthiness 
authority  fOT  France  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  Airbus  Models  A300,  A310,  and 
A300-600  series  airplanes  equipped 
with  certain  Dowty  ram  air  turbines 
(RAT).  Hie  DGAC  advises  that  there  has 
been  a  report  of  a  RAT  failing  to  rotate 
during  an  in-flight  deployment  test.  The 
locking  rod  did  not  move  sufficiently  to 
release  the  turbine  and,  consequently, 
no  rotation  of  the  spinner  was  possible. 
Initial  investigations  revealed  that  this 
situation  was  caused  by  a  combination 
of:  (1)  Corrosion  inside  of  the  spring 
housing  located  at  the  upper  part  uf  the 
leg,  where  the  upper  part  of  the  locking 
rod  goes  through;  and  (2)  probable 
maladjustment  of  the  locking  rod  itself. 
Further  investigation  revealed  that  the 
lubricating  grease  in  this  area  had 
decompose  into  solid  particles,  and  the 
resulting  fiiction  appeared  high  enough 
to  contribute  to  the  stiff  movement  of 
the  locking  rod  assembly.  This 
condition,  if  not  corrected,  could  result 
in  the  unavailabiUty  of  the  RAT  in  case 
of  need. 

In  response  to  this  situation.  Airbus 
Industrie  issued  an  All  Operator  Telex 
(AOT)  in  July  1993,  recommending  that 
operators  perform  repetitive  ground 
extension  tests  of  the  RAT  to  ensure  that 
it  was  in  proper  working  condition,  and 
repetitive  Checks  of  the  locking  rod  for 
proper  movement.  That  AOT  instructed 
operators  to  adjust  the  locking  rod  at  5 
to  10  degrees  from  full  travel  of  the  leg 
extended  position.  (By  adjusting  to  that 
point,  alignment  with  the  surface  of  the 
lock  plate  was  expected  to  be  reached.) 
The  AOT  also  recommended  that 
operators  apply  additional  lubricating 
grease  at  the  top  and  bottom  of  the 
spring  housing,  so  that  the  area  would 
be  se^ed  against  moisture  and  corrosion 
would  be  inhibited. 

Subsequent  to  the  issuance  of  that 
AOT.  a  report  was  received  indicating 
that,  during  an  in-flight  deployment  test 
on  a  Model  A300  series  airplane,  one  of 
the  blades  of  the  RAT  was  damaged. 
Investigation  of  this  indddht  revealed 
that  the  RAT  locking  rod  had  been 
adjusted  to  10  degrees  fiom  full  travel 
of  the  leg  in  extended  position,  as  was 
recommended  in  the  previously-issued 
AOT.  Consequently,  this  had  allowed 
the  RAT  blades  to  start  to  rotate  too 
early  and  contact  the  RAT  door. 
Potential  contact  between  the  RAT 


blades  and  RAT  doors  is  not  readily 
detectable  during  a  normal  RAT  ground 
functional  test,  since  the  RAT  does  not 
rotate  during  the  extension  phase  of  the 
test.  If  this  latent  failure  occurs,  it  can 
lead  to  damage  of  the  RAT  blades  and 
subsequent  reduced  performance  of  the 
RAT  during  times  when  its  use  is 
needed. 

In  order  to  address  this  situation. 
Airbus  Industrie  issued  All  Operator 
Telex  29-09,  dated  November  16, 1993, 
which  recommends  similar  inspection, 
adjustment,  and  lubrication  actions  to 
those  called  for  in  the  previous  AOT, 
but  reduces  the  tolerances  for 
adjustment  of  the  RAT  locking  rod  to  5 
(+0.5  to  - 1.0)  degrees.  This  r^uction 
of  the  adjustment  tolerances  will 
prevent  the  previously  described 
situation  from  occurring  and  thereby 
preclude  the  problems  associated  with 
the  RAT  blades  rotating  too  early.  The 
DGAC  classified  this  service  bulletin  as 
mandatory  and  issued  French 
Airworthiness  Directive  93-136- 
146(B)R1,  dated  December  22, 1993,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  iifformed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  tfos  t3fpe  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  d^ign  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  reduced  performance  of  the 
RAT  in  case  of  need.  This- AD  requires 
repetitive  ground  extension  test  of  the 
RAT  to  ensure  that  it  is  in  proper 
working  condition,  and  repetitive 
checks  of  the  locking  rod  for  proper 
movement  and  adjustment,  if  necessary. 
This  AD  also  requires  application  of 
additional  lubricating  grease  at  the  top 
and  bottom  of  the  spring  housing.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  Airbus  AOT  29-09, 
described  previously. 

Since  a  sitiiation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 


cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  noi 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communicatioxis  shall  identify  the 
Rules  Docket  niunber  and  be  submitted 
in  triplicate  to  the  address  specified 
xmder  the  caption  “ADDRESSES.”  All 
commimications  received  on  or  before 
the  closing  dal6  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter’s  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environment^,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  94-NM-lO-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  isjietermined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  \msafe  condition  in  aircraft, 
and  is  not  a  “significant  regulatory 
action”  under  Executive  Oi^er  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
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under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

94  04-  05  Airbus:  Amendment  39-8823. 

Docket  94-NM-lO-AD. 

Applicability:  Models  A300,  A310,  and 
A300^-600  series  airplanes,  certificated  in  any 
category;  equipped  with  the  following  Dowty 
ram  air  turbines  (RAT),  part  numbers: 

RAT  16C  100  VG 
RAT  16C  101  VG 
RAT  16C  102  VG 
RAT  16C  103  VG 
RAT  16C  104  VG 
RAT  16C  105  VG 
RAT  16C  109  VG 
RAT  16C  110  VG 
RAT  16C  116  VG 
RAT  16C  117  VG 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  the  availability  of  the  ram  air 
turbine  (RAT)  in  case  of  need,  accomplish 
the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  or  prior  to  accumulation  of  500 
hours  time-in-service  after  the  effective  date 
of  this  AD,  whichever  occurs  first,  perform  a 
deployment  test  of  the  RAT  and  check  the 
adjustment  of  the  locking  rod,  in  accordance 
with  Airbus  All  Operator  Telex  (AOT)  29-09, 
dated  November  16, 1993.  Repeat  the 
deployment  test  and  adjustment  check 
thereafter  at  intervals  not  to  exceed  10 
months. 

(1)  If  no  discrepancy  is  found,  prior  to 
further  flight,  apply  grease  to  the  RAT  leg  at 


the  entry  and  exit  positions  of  the  locking  rod 
spring  housing.  In  accordance  with  the  AOT. 

(2)  If  any  discrepancy  is  found,  prior  to 
further  flight  correct  it  and  apply  grease  to 
the  RAT  leg  at  the  entry  and  exit  positions 
of  the  locking  rod  spring  housing,  in 
accordance  with  the  AOT. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  Airbus  All  Operator  Telex  (AOT)  29-09, 
dated  November  16, 1993.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C  552(a)  and  1  CFR  Part  51.  Copies  may 
be  obtained  from  Airbus  Industrie,  1  Rond 
Point  Maurice  Bellonte,  31707  Blagnac  . 
Cedex,  France.  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 

Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Strbet,  NW.,  suite 
700,  Washington.  DC 

(e)  This  amendment  becomes  effective  on 
March  17. 1994. 

Issued  in  Renton,  Washington,  on  February 
7, 1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  94-3286  Filed  2-14-94;  8:45  am) 
BiLUNQ  CODE  4»10-1»-U 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  2619  and  2676 

Valuation  of  Plan  Benefits  in  Single- 
Employer  Plans;  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Withdrawal:  Amendments 
Adopting  Additional  PBGC  Rates 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Pension  Benefit  Guaranty  Corporation’s 
("PBGC’s”)  regulations  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 


and  Valuation  of  Plan  Benefits  and  Plan 
Assets  Following,Mass  Withdrawal.  The 
former  regulation  contains  the  interest 
assumptions  that  the  PBGC  uses  to 
value  benefits  under  terminating  single¬ 
employer  plans.  The  latter  regulation 
contains  the  interest  assumptions  for 
valuations  of  multiemployer  plems  that 
have  undergone  mass  withdrawal.  The 
amendments  set  out  in  this  final  rule 
adopt  the  interest  assumptions 
applicable  to  single-employer  plans 
with  termination  dates  in  March  1994, 
and  to  multiemployer  plans  with 
valuation  dates  in  Martdi  1994.  The 
effect  of  these  amendments  is  to  advise 
the  public  of  the  adoption  of  these 
assumptions. 

EFFECTIVE  DATE:  March  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Coimsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024  (202-326-4179 
for  TTY  and  TDD).  (These  are  not  toll- 
free  numbers.) 

SUPPLEMENTARY  INFORMATION:  This  rule 
adopts  the  March  1994  interest 
assumptions  to  be  used  under  the 
Pension  Benefit  Guaranty  Corporation’s 
("PBGC’s”)  regulations  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
(29  CFR  part  2619,  the  "single-employer 
regulation”)  and  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Withdrawal  (29  CFR  part  2676,  the 
"multiemployer  regulation”). 

Part  2619  sets  forth  the  methods  for 
valuing  plan  benefits  of  terminating 
single-employer  plans  covered  under 
title  rV  of  the  Employee  Retirement 
Income  Seciuity  Act  of  1974,  as 
amended  ("ERISA”).  Under  ERISA 
section  4041(c),  all  single-employer 
plans  wishing  to  terminate  in  a  distress 
termination  must  value  guaranteed 
benefits  and  "benefit  liabilities”,  i.e.,  all 
benefits  provided  under  the  plan  as  of 
the  plan  termination  date,  using  the 
formulas  set  forth  in  part  2619,  subpart 
C.  (Plans  terminating  in  a  standard 
termination  may,  for  purposes  of  the 
Standard  Termination  Notice  filed  with 
PBCX,  use  these  formulas  to  value 
benefit  liabilities,  although  this  is  not 
required.)  In  addition,  when  the  PBGC  • 
terminates  an  imderfunded  plan 
involuntarily  pursuant  to  ERISA  section 
4042(a),  it  u^s  the  subpart  C  formulas 
to  determine  the  amoimt  of  the  plan’s 
underfunding.  Part  2676  prescribes 
rules  for  valuing  benefits  and  certain 
assets  of  multiemployer  plans  imder 
sections  4219(c)(1)(D)  and  4281(b)  of 
ERISA. 

Appendix  B  to  part  2619  sets  forth  the 
interest  rates  and  factors  imder  the 
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single-employer  regulation.  Appendix  B 
to  part  2676  sets  forth  the  interest  rates 
and  factors  under  the  multiemployer 
regulation.  Because  these  rates  and 
factors  are  intended  to  reflect  current 
conditions  in  the  financial  and  emnuity 
markets,  it  is  necessary  to  update  the 
rates  and  factors  periodically. 

The  PBGC  issues  two  sets  of  interest 
rates  and  factras,  one  set  to  be  used  for 
the  valuation  of  benefits  to  be  paid  as 
annuities  and  one  set  for  the  veduation 
of  benefits  to  be  paid  as  lump  sums.  The 
same  assumptions  apply  to  terminating 
single-employer  pla^  and  to 
multiemployer  plans  that  have 
undergone  a  mass  withdrawal.  This 
amendment  adds  to  appendix  B  to  parts 
2619  and  2676  sets  of  interest  rates  and 
factors  for  valuing  benefits  in  single¬ 
employer  plans  that  have  termination 
dates  during  March  1994  and 
multiemployer  plans  that  have 
undergone  mass  withdrawal  and  have 
valuation  dates  during  March  1994. 

For  annuity  benefits,  the  interest  rates 
will  be  5.80%  for  the  first  25  years 
following  the  valuation  date  and  5.25% 
thereafter.  For  benefits  to  be  paid  as 
lump  sums,  the  interest  assiunptions  to 
be  used  by  the  PBGC  will  be  4.50%  for 
the  period  druing  which  benefits  are  in 
pay  status  and  4.0%  during  the  period 
preceding  the  benefit's  placement  in  pay 
status.  (ERISA  section  205(g]  and 
Internal  Revenue  Code  section  417(e) 
provide  that  private  sector  plans  valuing 
lump  sums  under  $25,000  must  use 
interest  assumptions  at  least  as  generous 
as  those  used  by  the  PBGC  for  valuing 
lump  sums  (and  for  lump  siuns 
exceeding  $25,000  are  restricted  to 
120%  of  the  PBGC  interest 
assumptions).)  The  above  annuity 
interest  assumptions  represent  a 
decrease  (from  those  in  effect  for 
February  19iM)  of  .10  percent  for  the 
first  25  years  following  the  valuation 
date  and  are  otherwise  unchanged;  the 
lump  sum  interest  assrimptions  are 
unchanged  from  the  February  1994 
interest  assumptions. 

Generally,  the  interest  rates  and 
factors  under  these  regulations  are  in 
efiect  for  at  least  one  month.  However, 
the  PBGC  publishes  its  interest 
assumptions  each  month  regardless  of 
whether  they  represent  a  change  from 


the  previous  month's  assumptions.  The 
assiimptions  normally  will  published 
in  the  Federal  Register  by  the  15th  of 
the  preceding  month  or  as  close  to  that 
date  as  circumstances  permit. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  these 
amendments  are  impracticable  and 
contrary  to  the  public  interest.  This 
finding  is  based  on  the  need  to 
determine  and  issue  new  interest  rates 
and  factors  promptly  so  that  the  rates 
and  factors  can  reflect,  as  accurately  as 
possible,  current  market  conditions.  - 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuatitm  of 
benefits  in  single-employer  plans  whose 
termination  dates  fall  during  March 
1994,  and  in  multiemployer  plans  that 
have  undergone  mass  withdrawal  and 
have  valuation  dates  dming  March 
1994,  the  PBGC  finds  that  good  cause 
exists  for  making  the  rates  and  factors 
set  forth  in  this  amendment  effective 
less  than  30  days  after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  \mder  the  criteria  set  forth  in 
Executive  Order  12866,  because  it  will 
not  have  an  aimual  effect  on  the 
economy  of  $100  million  of  more  or 
adversely  afiect  in  a  material  way  the 
economy,  a  section  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
conununities;  create  a  serious 
Inconsistency  or  otherwise  interfere 
vdth  an  action  taken  or  plaimed  by 
another  agency;  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects 
29  CFR  Pail  2619 

Employee  benefit  plans.  Pension 
insurance,  and  Pensions. 


29  CFR  Part  2676 

Employee  benefit  plans,  and 
Pensions.  ^ 

In  consideration  of  the  foregoing, 
parts  2619  and  2676  of  chapter  XXVI, 
title  29,  Code  of  Federal  Regulations,  are 
hereby  amended  as  follows: 

PART  261&-[AMENDED] 

1.  The  authority  citation  for  part  2619 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a),  1302(b)(3). 
1341,1344, 1362. 

2.  In  appendix  B,  Rate  Set  5  is  added 
to  Table  I,  and  a  new  entry  is  added  to 
Table  H,  as  set  forth  below.  The 
introductory  text  of  both  tables  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B  to  Part  2619 — Interest 
Rates  Used  to  Value  Lump  Sums  and 
Annuities 

Lump  Sum  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  v<»>  (as  defined  in  §  2619.43(b)(1) 
for  purposes  of  applying  the  formulas  set 
forth  in  §  2619.43(b)  through  (i)  and  in 
determining  the  value  of  any  interest  factor 
used  in  valuing  benefits  under  this  subpart 
to  be  paid  as  lump  siuns  (including  the 
return  of  accumulated  employee 
contributions  upon  death),  the  PBGC  shall 
employ  the  values  of  i,  set  out  in  Table  I 
hereof  as  follows: 

(1)  For  benefits  for  which  the  participant 
or  benehciary  is  entitled  to  be  in  pay  status 
on  the  valuation  date,  the  immediate  aoanuity 
rate  shall  apply. 

(2)  For  bmefits  for  which  the  deferral 
period  is  /years  (y  is  an  int^er  and  0  <  / 

^  ni),  interest  rate  ii  shall  apply  from  the 
valuation  date  for  a  period  of  /  years; 
thereafter  the  immediate  annuity  rate  shall 
apply. 

(3)  For  benefits  for  which  the  deferral 
period  is  /  years  (y  is  an  integer  and  ni  <  y 
^  ni  n2),  interest  rate  h  shall  apply  from 
the  valuation  date  for  a  period  of  y  -  ni 
years,  interest  rate  ii  shdl  apply  for  the 
following  ni  years;  thereafter  the  immediate 
annuity  rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
period  is  /  years  (y  is  an  integer  and  y  >  ni 
+  02),  interest  rate  is  shall  apply  from  the 
valuation  date  for  a  period  of  y  -  ni  -  02 
years,  interest  rate  i2  shall  apply  for  the 
following  n2  years,  interest  rate  ii  shall  apply 
for  Iba  following  ni  years;  thereafter  the 
immediate  annuity  rate  shall  applv. 
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Table  I 

[Lump  sum  valuations] 


For  plans  a  valuation  immediate 

Rate  sot  _ _  annuity  rate 

On  or  atter  Before  (percent) 


Defen-ed  annuities  (percent) 


b  b  ni  nj 


5  3-1-94  4-1-94  4.50  4.00  4.00  4.00 


8 


generally  as  i.)  assumed  to  be  in  effect 
between  specified  anniversaries  of  a 
valuation  date  that  occurs  within  that 
calender  month;  those  anniversaries  are 
specified  in  the  columns  adjacent  to  the 
rates.  The  last  listed  rate  is  assumed  to  be  in 
effect  after  the  last  listed  anniversary  date. 


For  valuation  dates  occurring  in  the  month — 

The  values  of  i,  are: 

k  for  t «  i,  for  t  -  i, 

for  f- 

•  •  • 

March  1994  . . . 

. 0580  1-25  .0525  >25  N/A 

N/A 

Annuity  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  v«"  (as  defined  in  §  2619.49(b)(1) 
for  purposes  of  applying  the  formulas  set 
forth  in  §  2619.49  (b)  through  (i)  and  in 
determining  the  value  of  any  interest  factor 


used  in  valuing  annuity  beneBts  under  this 
subpart,  the  plan  administrator  shall  use  the 
vc’'"^  of  i|  prescribed  in  Table  n  hereof. 

The  following  table  tabulates,  for  each 
calendar  month  of  valuation  ending  after  the 
effective  date  of  this  part,  the  interest  rates 
(denoted  by  ii.  i2. .  .  .,  and  referred  to 

Table  It 

[Annuity  valuations] 


PART  2676— {AMENDED] 

3.  The  authority  citation  for  part  2676 
continues  to  read  as  follows: 

Authority:  29  U.S.C  1302(b)(3), 
1399(c)(1)(D),  1441(b)(1). 

4.  In  appendix  B.  Rate  Set  5  is  added 
to  Table  I,  and  a  new  entry  is  added  to 
Table  n.  as  set  forth  below.  The 
introductory  text  of  both  tables  is 
republished  for  the  convenience  of  the 
reader  and  remains  imchanged. 


Appendix  B  to  Part  2676— Interest 
Rates  Used  to  Value  Lump  Sums  and 
Annuities 

Lump  Sum  Valuations 
In  determining  the  value  of  interest  factors 
of  the  form  (as  defined  in  $  2676.13(b)(1)) 
for  purposes  of  applying  the  formulas  set 
forth  in  $  2676.13(b)  through  (i)  and  in 
determining  the  value  of  any  interest  factor 
used  in  valuing  benefits  under  this  subpart 
to  be  paid  as  lump  sums,  the  PBGC  shall  use 
the  values  of  4  prescribed  in  Table  I  hereof. 
The  interest  rates  set  forth  in  Table  I  shall  be 
used  by  the  PBGC  to  calculate  benefits 
payable  as  lump  sum  benefits  as  follows: 

(1)  For  benefits  for  which  the  participant 
or  beneficiary  is  entitled  to  be  in  pay  status 
on  the  valuation  date,  the  immediate  annuity 
rate  shall  apply. 

Table  I 

[Lump  sum  valuations] 


(2)  For  benefits  for  which  the  deferral 
period  is y years  (y  is  an  integer  and  0<y 
<  n/),  interest  rate  /;  shall  apply  fiom  the 
valuation  date  for  a  period  of  y  years; 
thereafter  the  immediate  annuity  rate  shall 
apply. 

(3)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  n/<  y 
ini  +  n^),  interest  rate  h  shall  apply  from 
the  valuation  date  for  a  period  of  y  -  n/ 
years,  interest  rate  ii  shall  apply  for  the 
following  ni  years;  thereafter  the  immediate 
annuity  rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  y>  ni 
*  n^).  interest  rate  ij  shall  apply  from  the 
valuation  date  for  a  period  of  y  -  n;  - 
years,  interest  rate  ij  shall  apply  for  the 
following  nj  years,  interest  rate  i/  shall  apply 
for  the  following  n/  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 


For  plans  ^  a  valuation  i^^te 

Rate  set  _ _  anmiity  rate 

On  or  after  Before  (percent) 


Deferred  annuities  (percent) 


h 


h 


h 


ni 


rh 


5  3-1-94  4-1-64  4.50  4.00  4.00  4.00  7 


Annuity  Vatuations 

In  determining  the  value  of  interest  factors 
of  the  form  v<>»  (as  defined  in  §  2676.13(b)(1)) 
for  purposes  of  applying  the  formulas  set 
forth  in  §  2676.13(b)  through  (i)  and  in 


determining  the  value  of  any  interest  factor 
used  in  valuing  annuity  benefits  under  this 
subpart,  the  plan  administrator  shall  use  the 
values  of  i,  prescribed  in  the  table  below. 


The  following  table  tabulates,  for  each 
calendar  month  of  valuation  ending  after  the 
effective  date  of  this  part,  the  interest  rates 

(denoted  by  //,  h . and  referred  to 

generally  as  4)  assumed  to  be  in  effect 
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between  specified  anniversaries  of  a  specified  in  the  columns  adjacent  to  the 

valuation  date  that  occurs  within  that  rates.  The  last  listed  rate  is  assumed  to  be  in 

calendar  month;  those  anniversaries  are  effect  after  the  last  listed  anniversary  date. 


Table  II 

[Annuity  valuations] 


For  valuation  dates  occurring  in  the  month — 

The  values  of  1,  are: 

i,  for  t  =  i,  for  t »  i, 

for  t  = 

March  1994  . 

0.580  1-25  .0525  >25  N/A 

N/A 

SUPPLEMENTARY  INFORMATION: 


Public  Law  96-354,  “Regulatory 
Flexibility  Act” 


Issued  in  Washington,  DC,  on  this  10th  day 
of  February  1994. 

Martin  Slate, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  94-3526  Filed  2-14-94;  8:45  am] 
BILUNO  CODE  7708-01-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  254 

Teacher  and  Teacher’s  Aide  Placement 
Assistance  Program 

AGENCY:  Department  of  Defense. 

ACTION:  Interim  final  rule. 

SUMMARY:  This  program  provides 
stipends  to  Service  members  and 
eligible  individuals  losing  Defense  jobs 
and  provides  grants  to  local  educational 
agencies  who  hire  separated  military 
members,  terminated  Department  of 
Defense  and  Department  of  Energy 
employees,  and  displaced  defense 
contractor  scientists  and  engineers  as 
teachers  and  teacher  aides.  The  intent  of 
this  program  is  to  relieve  shortages  of 
elementary  and  secondary  school 
teachers  and  teacher’s  aides  through 
placement  of  qualified  separating 
military,  terminated  Department  of 
Defense  and  Department  of  Energy 
employees,  and  displaced  contractor 
employees  in  schools  that  serve  a 
concentration  of  children  from  low- 
income  feimilies. 

EFFECTIVE  DATE:  February  22, 1994. 
DATES:  Comments:  Comments  must  be 
received  by  April  18, 1994. 

ADDRESSES:  Forward  comments  to 
Department  of  Defense,  Office  of  the 
Assistant  Secretary  of  Defense 
(Personnel  and  Readiness)  (PSF&E) 
(DoDEA),  The  Pentagon,  room  3E784, 
Washington,  DC  20301-4000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Otto  Thomas  (703)  696-4384. 


Background 

This  program  allows  local  educational 
agencies  that  serve  a  concentration  of 
children  from  low-income  families  to 
receive  a  salary  subsidy  from  the 
Department  of  Defense  for  up  to  five 
years  to  offset  a  portion  of  the  basic 
salary  of  a  teacher  or  teacher’s  aide 
hired  imder  this  program.  Local 
educational  agencies  that  qualify  for  this 
program  may  inform  the  Defense 
Activity  for  Non-Traditional  Support 
(DANTES)  of  their  interest  to  participate 
and  can  advertise  an  opening  on  the 
DoD  Transition  Bulletin  Board  and 
receive  a  Usting  of  interested  personnel 
from  an  automated  listing  called  the 
DoD  Public  and  Community  Service 
Registry. 

Executive  Order  12866,  “Regulatory 
Planning  and  Review” 

It  has  been  certified  that  this  interim 
final  rule,  in  conformance  with 
Executive  Order  12866,  does  not: 

Have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 

Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

Materially  alter  the  budgetary  impact 
of  entitlements,  grants,  user  fees'  or,  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  Reuse  novel  legal 
or  policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  this  Executive 
order. 

This  interim  final  rule  is  necessary  to 
initiate  the  program  and  benefit  as  many 
personnel  as  otherwise  eligible.  This 
program  is  time-sensitive  and  is 
authorized  upon  publication  in  the 
Federal  Register  until  October  1, 1997. 
Comments  will  be  considered  in 
determining  whether  to  amend  this 
interim  final  rule. 


This  interim  rule  is  not  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601) 
and  does  not  have  a  significant  impact 
on  a  substantial  number  of  small 
business.  The  primary  target  for  this 
program  will  be  local  educational 
agencies  that  are  entitled  to  chapter  1 
funds  pursuant  to  title  I,  Elementary  and 
Secondary  Education  Act  of  1965  (20 
U.S.C.  2701  et  seq).  The  program  also 
will  provide  those  contract  employees 
whose  DoD  contract  has  been 
terminated  as  a  result  of  completion  or 
termination  of  a  defense  contract  or 
program  in  defense  spending. 


This  interim  rale  does  not  impose  any 
reporting  or  record  keeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520). 

List  of  Subjects  in  32  CFR  Part  254 

Elementary  and  secondary  education. 
Military  personnel. 

Accordingly,  title  32,  chapter  I. 
subchapter  M,  is  amended  to  add  part 
254  to  read  as  follows: 


Sec. 

254.1  Purpose. 

254.2  Definitions. 

254.3  Responsibilities. 

254.4  Procedures. 

Authority:  Pub.  L  102-484,  sections  4441. 
4442,  and  4443  (10  U.S.C.  1151, 1598, 

2410c). 

§  254.1  Purpose. 

It  is  Department  of  Defense  policy  to 
establish  programs  to  assist  personnel 
affected  by  the  downsizing  of  the 
Department  of  Defense  and  to  contribute 
to  efforts  to  relieve  shortages  of 
elementary  and  secondary  school 
teachers  and  teacher’s  aids. 


Public  Law  96-511,  “Paperwork 
Reduction  Act” 


PART  254— TEACHER  AND 
TEACHER’S  AID  PLACEMENT 
ASSISTANCE  PROGRAM 
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§  254.2  Definitions. 

(a)  Alternative  certification.  State  or 
local  teacher  certification  or  licensure 
requirements  that  permit  a 
demonstrated  competence  in 
appropriate  subject  areas  gained  in 
careers  outside  of  education  to  be 
substituted  for  traditional  teacher 
training  course  work. 

(b)  Eligible  defense  contractors  or 
subcontractors.  Those  defense 
contractors  or  subcontractors  that  have 
applied  and  been  selected  using  criteria 
established  in  "National  Defense 
Authorization  Act  for  Fiscal  Year  1993,” 
Public  Uw  102-484, 106  stat.  2725  and 
meet  the  following  criteria: 

(1)  Produce  goods  or  services  for  the 
Department  of  Defense  pursuant  to  a 
defense  contract  or  operate  nuclear 
weapons  manufacturing  facilities  for  the 
Department  of  Energy;  and 

(2)  Have  recently  r^uced  operations, 
or  are  likely  to  reduce  operations,  due 
to  the  completion  or  termination  of  a 
defense  contract  or  program  or  by 
reductions  in  defense  standing. 

(3)  The  Defense  Activity  for  Non- 
Traditional  Support  (DANTES)  shall 
give  special  consideration  to  defense 
contractors  who  are  located  in  areas  that 
have  been  impacted  particularly  hard  by 
reductions  in  defense  spending. 

(c)  Eligible  local  educational  agency. 

A  local  school  jurisdiction  that  normally 
hires  teachers,  is  located  in  a  state 
offering  an  alternative  program  for 
teacher  certification,  is  receiving  money 
imder  chapter  1  of  title  I,  "Elementary 
and  Secondary  Education  Act  of  1965” 
(20  U.S.C.  2701  et  seq.)  as  a  result  of 
having  within  its  juris^ction  a 
concentration  of  (^Idren  from  low 
income  families,  has  been  identified  by 
its  state  as  experiencing  a  shortage  of 
qualified  teachers.  Priority  for  grants 
under  this  program  will  bie  given  to 
those  local  education  agencies  which 
receive  concentration  grant  funds  under 
chapter  1  of  title  I,  or  are  eligible  to 
receive  such  funding.  The  local  school 
shall  be  willing  to  enter  into  an 
agreement  with  the  Department  of 
E)efense  to  employ  a  certified  program 
participant  for  not  less  than  five 
consecutive  years  in  a  school  within  its 
jurisdiction  having  a  concentration  of 
children  from  low  income  families. 

(d)  Eligible  personnel.  Service 
members,  civilian  employees  of  the 
Department  of  Defense  and  the 
Department  of  Energy,  and  defense 
contractor  employees  who  during  the 
time  period  beginning  with  the  effective 
date  of  DoD  guidance  and  ending 
October  1, 1997,  meet  the  specific 
requirements  identified  in  paragraphs 
(d)  (1)  through  (3)  of  this  section.  All 
persons  selected  shall  have  a 


baccalaureate  or  advanced  degree 
(associate  degree  or  higher  for  teacher’s 
aide  applicants)  fiem  an  accredited 
institution  of  higher  learning  and,  if 
selected,  are  willing  to  agree  to  obtain 
certification  or  licensiure  as  an 
elementary  or  secondary  school  teacher 
or  teacher’s  aide  and  to  accept  an  offer 
of  full-time  employment  as  an 
elementary  or  secondary  school  teacher 
or  teacher’s  aide  for  not  less  than  five 
school  years  in  a  school  which  serves  a 
concentration  of  low-income  families. 

(1)  Eligible  Service  members. 

Members  of  the  armed  forces  who  are 
discharged  or  released  from  active  duty, 
and  apply  not  later  than  one  year  after 
the  date  of  discharge  or  release  from 
active  duty,  have  served  on  active  duty 
for  at  least  six  continuous  years 
immediately  before  discharge,  and  are 
honorably  discharged  or  released  from 
active  duty.  Service  members  who  are 
not  educationally  qualified  at  the  time 
of  discharge  will  have  up  to  five  years 
to  meet  educational  qualifications  and 
may  apply  for  participation  within  one 
year  after  the  date  of  becoming 
educationally  qualified.  A  member 
discharged  or  released  from  Service 
imder  other  than  honorable  conditions 
shall  not  be  eligible  to  participate  in  this 
program.  A  member  who  is  entitled  to 
benefits  under  10  U.S.C.  1174a  (Special 
Separation  Benefits)  or  10  U.S.C.  1175 
(Voluntary  Separation  Incentive)  or  is 
given  early  retirement  under  "National 
Defense  Authorization  Act  for  Fiscal 
Year  1993,”  section  4403,  Public  Law 
102-484, 106  stat.  2702  shall  not  be 
paid  a  stipend. 

(2)  Eligible  employees.  Civilian 
employees  of  the  Department  of  Defense 
or  the  Department  of  Energy  who  apply 
after  receipt  of  a  notice  of  termination 
but  not  later  than  60  days  following 
termination,  and  who  are  terminate 
from  government  employment  as  a 
result  of  reductions  in  defense  spending 
or  the  closure  or  realignment  of  a 
military  installation  as  determined  by 
the  Secretary  of  Defense  or  the  Secretary 
of  Energy,  as  the  case  may  be.  A  stipend 
will  not  be  paid  to  any  civilian 
employee  selected  to  participate  in  the 
placement  program  who  voluntarily 
retires  from  the  Federal  Government, 
having  met  either  early  or  optional 
retirement  criteria,  after  receiving 
separation  pay  under  5  U.S.C.  5597. 

(3)  Eligible  contractor  employees. 
Scientists  or  engineers  whose 
employment  is  terminated  (or  who  have 
received  notice  of  termination)  as  a 
result  of  the  completion  or  termination 
of  a  defense  contract  or  program  or 
reductions  in  defense  spending.  The 
individuals  must  have  been  employed 
for  not  less  than  five  years  as  a  scientist 


or  engineer  with  a  private  defense 
contractor  that  has  entered  into  a 
cooperative  agreement  with  Department 
of  Etefense  to  help  support  the  program 
including  payment  of  50  percent  of  the 
stipend  provided  to  the  contractor 
empliwee  selected  for  assistemce. 

(e)  Grant.  Funding  to  be  provided  to 
a  local  education  agency  to  offset  the 
basic  salary  of  a  program  participant 
during  five  consecutive  years  of 
employment.  Assuming  employment 
begins  at  the  beginning  of  a  school  year, 
a  grant  shall  be  paid  in  five  installments 
in  accordance  with  the  following 
schedule: 

First  Year — 50  percent  of  basic  salary 
not  to  exceed  $25,000 
Second  Year— 40  percent  of  basic  salary 
not  to  exceed  $10,000 
Third  Year — 30  percent  of  basic  salary 
not  to  exceed  $7,500 
Fourth  Year — 20  percent  of  basic  salary 
not  to  exceed  $5,000 
Fifth  Year — 10  percent  of  basic  salary 
not  to  exceed  $2,500 

(1)  Installments  shall  be  payable  after 
the  end  of  each  school  year  within  30 
days  after  the  local  education  agency 
certifies  to  the  Department  of  Defense 
the  basic  salary  paid  to  the  employee 
during  the  past  school  year  is  consistent 
with  the  written  agreement  between  the 
local  educational  agency  and  the 
Department  of  Defense. 

(2)  If  employment  begins  other  than  at 
the  beginning  of  a  school  year,  the  grant 
shall  be  payable  in  up  to  six 
installments.  The  grant  payments  shall 
be  based  on  the  total  teacher  pay  days 
equivalent  to  a  full  school  year. 
Payments  will  be  made  so  that 
reimbursement  does  not  exceed  the 
percentage  and  dollar  amounts  for  any 
one  equivalent  full  school  year. 

(f)  Stipend.  The  lesser  of  $5,000  or  the 
total  costs  of  the  type  described  in 
"Higher  Education  Act  of  1965,”  section 
472  (20  U.S.C  1087li).  incurreii  by  a 
selected  program  participant  while 
obtaining  certification. 

§254.3  Responsibilities. 

(a)  The  Assistant  Secretary  of  Defense 
(Personnel  and  Readiness)  ^all: 

(1)  Monitor  compliance  with  this  part 
and  the  responsibilities  of  the  Secretary 
of  Defense  as  authorized  by  "National 
Defense  Authorization  Act  for  Fiscal 
Year  1993,”  sections  4441, 4442,  4443, 
Public  Law  102-484  (10  U.S.C.  1151, 
1598,  2410c), 

(2)  The  Director  of  Education,  as  the 
representative  for  the  ASD(P&R),  shall: 

(i)  Identify  program  needs  and 
provide  program  direction. 

(ii)  Provide  liaison  and  coordination 
with  educational  agencies,  and  schr  ol 
officials. 
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(iii)  Oversee  the  funding  of  this 
program  and  ensure  compliance  with 
this  memorandiim. 

(iv)  Conduct  a  survey  of  States  to 
identify  those  States  that  have 
alternative  certification  or  licensure 
requirements  for  teachers,  including 
those  States  that  grant  credit  for  service 
in  the  armed  forces  towards  satisfying 
certification  or  licensure  requirements 
for  teachers. 

(b)  The  Secretaries  of  the  Military 
Departments  shall: 

(1)  Ensure  that  separating  Service 
members  are  informed  about  the  subject 
program  during  preseparation 
counseling  provided  by  Transition 
Assistance  Offices. 

(2)  Ensiue  that  installation  Education 
Centers  can,  upon  request,  provide 
information  and  counseling  on  teacher 
training  and  certification,  including 
alternative  certification  requirements. 

(3)  Ensure  that  separating  employees 
are  informed  about  this  program  during 
preseparation  counseling  by  installation 
and  activity  Civilian  Personnel  Officers. 

(4)  Ensure  that  personnel  management 
offices  inform  noncommissioned 
officers  who  will  reach  ten  years  of 
service  diuing  the  current  fiscal  year 
(until  September  30, 1997),  who  have 
the  potential  to  perform  as  elementary 
or  secondary  school  teachers,  but  who 
do  not  satisfy  the  minimum  educational 
requirements  to  qualify  for  the  program 
of  the  opportimity  to  obtain  those 
qualifications  within  five  years  after 
discharge  or  release  from  active  duty 
and  apply  for  placement  assistance 
within  one  year  thereafter. 

(c)  The  Srcretary  of  the  Navy  shall,  as 
executive  agent  for  the  Defense  Activity 
for  Non-Traditional  Education  Support 
(DANTES),  ensiue  DANTES  is  provided 
assistance  and  support  in  meeting  its 
responsibilities  in  support  of  this 
program. 

§  254.4  Procedures. 

(a)  The  Secretary  of  the  Navy,  as 
executive  agent  for  DANTES,  shall 
ensure  DANTES  executes  the  program, 
by: 

(1)  Issuing  procedural  guidance 
implementing  this  part,  as  necessary. 

(2)  Preparing  and  distributing 
information,  forms  and  publications. 

(3)  Selecting  participants  based  upon 
criteria  established  by  “National 
Defense  Authorization  Act  for  Fiscal 
Year  1993,”  Public  Law  102-484, 106 
stat.  2725,  as  amended  by  “National 
Defense  Authorization  Act  for  Fiscal 
Year  1994,”  section  1331,  PubUc  Law 
103-160, 107  stat.  1791  and  those  stated 
in  paragraph  (e)  of  this  section. 

(4)  Receiving  and  evaluating 
applications  for  stipends  and  making 


awards  based  on  criteria  consistent  with 
“National  Defense  Authorization  Act  for 
Fiscal  Year  1993,”  sections  4441, 4442, 
and  4443,  Public  Law  102-484, 106  stat. 
2725  as  amended  by  “National  Defense 
Authorization  Act  for  Fiscal  Year  1994,” 
section  1331,  Public  Law  103-160, 107 
stat.  1791  and  “Higher  Education  Act  of 
1965,”  section  472,  (20  U.S.C.  10877/). 

(5)  Recei\ing  and  evaluating 
applications  for  grants  and  making 
awards,  based  on  criteria  consistent 
with  reference  to  “National  Defense 
Authorization  Act  for  Fiscal  Year  1993,” 
Public  Law  102-484, 106  stat.  2725  as 
amended  by  “National  Defense 
Authorization  Act  for  Fiscal  Year  1994, 
section  1331,  Public  Law  103-160, 106 
stat.  2725,  and  title  I,  Elementary  emd 
Secondary  Education  Act  of  1965  (20 
U.S.C.  2701  et  seq.)  to  eligible  local 
educational  agencies  that  agree  to 
employ  program  participants  pursuant 
to  this  part. 

(6)  As  necessary  and  authorized, 
entering  into  agreements  with  other 
govenunental  and  non-govemmental 
entities,  stipend  awardees,  and  local 
educational  agencies  eligible  to 
participate  in  the  program. 

(7)  Establishing  and  maintaining  a  file 
on  each  applicant  and  tracking  actions 
taken  with  ^ard  to  each  applicant. 

(8)  Establishing  and  maintaining  a  file 
on  each  local  educational  agency  or 
private  defense  contractor  who  seeks  to 
enter  into  an  agreement  with  the 
Department  of  Defense  in  connection 
with  this  program. 

(9)  Collecting  debts  owed  the 
Department  of  Defense  resulting  firom 
failure  to  comply  with  agreements  made 
regarding  the  use  of  stipends  given  to 
program  participants  or  grants  made  to 
local  educational,  agencies. 

(i)  DANTES  shall  collect  from  local 
educational  agencies  an  amount  that 
bears  the  same  ratio  to  the  total  amount 
already  paid  under  the  agreement  as  the 
imserved  portion  of  required  service 
bears  to  the  five  years  of  required 
service  for  participants  that  leave  the 
employment  of  the  local  educational 
agency  before  the  end  of  the  five  years 
of  required  service. 

(ii)  DANTES  shall  collect  from 
personnel  participating  in  this  program, 
if  the  participant  in  the  placement 
program  fails  to  obtain  teacher 
certification  or  licensure  or  employment 
as  an  elementary  or  secondary  school 
teacher  or  as  a  teacher’s  aide  or  is 
terminated  for  cause,  during  the  five 
years  of  required  service.  The 
participant  shall  be  required  to 
reimbiirse  the  Secretary  of  Defense  for 
any  stipend  paid  to  the  participant  in 
the  same  ratio  to  the  amoimt  of  the 
stipend  as  the  unserved  portion  of 


required  service  bears  to  the  five  years 
of  required  service,  except  as  provided 
in  paragraph  (f)  of  this  section. 

(10)  Maintaining  data  on  this  program 
and  provide  reports  to  the  Assistant 
Secretary  of  Defense  (Personnel  and 
Readiness)  through  the  Navy,  as 
executive  agent,  quarterly. 

(b)  Information  about  the  program  and 
those  States  that  have  alternative 
certification  or  licensure  requirements 
for  teachers  shall  be  provided  to 
members  and  employees  as  part  of 
preseparation  counseling. 

(c)  Eligible  Service  members  shall 
apply,  under  procedures  established  by 
DAN’TES  and  published  in  the  Federal 
Register,  for  participation  in  the 
program  within -one  year  after  they  are 
separated.  Service  members  may  make 
preliminary  application  to  the  program 
by  registering  in  the  Public'Community 
Service  (PACS)  Registry  and  expressing 
an  interest  in  pursuing  employment  as 
an  elementary  or  secondary  school 
teacher  or  teacher’s  aide. 

(d)  Eligible  Department  of  Defense  or 
Department  of  Energy  civilian 
employees  shall  apply  under  procedures 
established  by  DANTES  and  published 
in  the  Federal  Register,  after  they  have 
received  notice  of  termination  but  not 
later  than  60  days  following 
termination.  DANTES  shall  provide 
program  information  to  civilian 
personnel  offices  that  will  allow  civilian 
persormel  offices  to  make  an  initial 
determination  of  eligibility  and  refer 
interested  employees  to  installation 
Education  Centers  for  program 
information  and  to  DANTES  for 
selection  purposes. 

(e)  Applications  will  be  screened 
upon  receipt  and  grouped  for  either 
immediate  evaluation  or  deferred 
evaluation.  'Those  applications  screened 
for  immediate  evaluation  will  be 
evaluated  as  soon  as  possible  after 
receipt  to  determine  if  selection  is 
justified.  If  so,  applicants  will  be 
notified  that  they  have  been  selected  to 
become  participants  in  the  program.  An 
application  initially  marked  for  deferred 
evaluation  will  be  reviewed  at  the  end 
of  each  calendar  month  to  determine  if 
it  should  be  accepted  for  immediate 
evaluation,  further  deferred  pending 
receipt  of  additional  information,  or 
rejected.  Criteria  to  be  used  in  selecting 
participants  shall  include  the  following: 

(1)  Is  the  applicant  willing  to  work  as 
a  teacher  or  teacher’s  tude  in  an 
elementary  or  secondary  school  which 
serves  a  concentration  of  children  from 
low  income  families? 

(2)  Does  the  applicant  have 
educational  or  military  experience  in 
science,  mathematics  or  engineering  and 
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agree  to  seek  emplo)rnient  teaching 
science,  mathematics  or  engineering? 

(3)  Is  the  applicant  particularly  likely 
to  serve  as  a  positive  role  model  in  the 
kinds  of  schools  that  are  eligible  to 
participate  in  this  program? 

(4)  I)oes  the  applicant  have 
educational  or  mihtary  experience  in 
English,  history,  geography,  foreign 
language,  the  arts  or  special  education 
and  agree  to  seek  employment  teaching 
these  subjects  or  working  with  special 
education  students? 

(f)  Selected  participants,  if  eligible, 
may  be  provided  a  stipend  to  offset 
costs  of  the  type  described  in  Higher 
Education  Act  of  1965,  section  472  (20 
U.S.C.  10877/)  which  are  incurred  by  the 
participant  while  obtaining  alternative 
certification  or  hcensure  to  teach  or 
necessary  credentials  to  serve  as  a 
teacher’s  aide.  A  stipend  will  not  be 
paid  to  any  Service  member  who  is 
entitled  to  the  Special  Separation 
Benefit  (SSB)  under  10  U.S.C.  1174a,  or 
the  Voluntary  Separation  Incentive 
(VSI)  under  10  U.S.C  1175,  or  who  is 
given  early  retirement  under  “National 
Defense  Authorization  Act  for  Fiscal 
Year  1993,”  section  4403,  Pubfic  Law 
102-484, 106  stat.  2702. 

(1)  A  stipend  will  not  be  paid  to  any 
civilian  employee  selected  to  participate 
in  the  placement  program  who  receives 
separation  pay  imder  5  U.S.C.  5597. 

(2)  If  a  participant  fails  to  obtain 
certification  or  employment  as  a  teacher 
or  teacher’s  aide,  or  voluntarily  leaves 
or  is  terminated  for  cause  from 
employment  during  the  five  years  of 
required  service,  the  participant  shall 
reimburse  the  Department  of  Defense  for 
any  stipend  paid  in  an  amoimt  tha^is 

a  prorated  share  based  on  the  unserved 
portion  of  required  service  as  provided 
in  this  paragraph.  A  participant  may  be 
excused  from  the  reimbursement 
requirement  under  certain 
circumstances  provided  for  in  “National 
Defense  Authorization  Act  for  Fiscal 
Year  1993,  Pubhc  Law  102-484, 106 
stat.  2702.  A  participant  shall  be 
excused  finm  the  reimbursement 
requirement  under  the  following 
circumstances.  The  participant: 

(i)  Is  pursuing  a  full-time  course  of 
study  related  to  the  field  of  teaching*  at 
an  eligible  institution; 

(ii)  Is  serving  on  active  duty  as  a 
member  of  the  armed  forces; 

(iii)  Is  temporarily  totally  disabled  for 
a  period  of  time  not  to  exceed  three 
years  as  established  by  sworn  affidavit 
of  a  qualified  physician; 

(iv)  Is  unable  to  secure  employment 
for  a  period  not  to  exceed  12  months  by 
reason  of  the  care  required  by  a  spouse 
who  is  disabled;  or 


(v)  Is  seeking  and  unable  to  find  full¬ 
time  employment  as  a  teacher  or 
teacher’s  aide  in  an  elementary  or 
secondary  school  for  a  single  period  not 
to  exceed  27  months. 

(g)  Participants  will  seek  employment 
as  elementary  or  secondary  school 
teachers  or  teacher’s  aides  in  eligible 
local  educational  agencies  identified  by 
the  Department  of  Defense. 

(h)  'The  Department  of  Defense 
through  it’s  executive  agent.  DANTES, 
virill  offer  to  enter  into  an  agreement 
with  the  first  eligible  local  educational 
agency  that  employs  the  participant  as 
a  full-time  elementary  or  secondary 
school  teacher  or  teacher’s  aide  after  the 
participant  obtains  necessary 
credentials.  Under  such  agreements, 
DANTES  will  provide  a  grant  to  local 
educational  agencies  that  agree  to  hire 
program  participemts  for  not  fewer  than 
five  consecutive  school  years  in  a  school 
of  the  local  educational  agency  serving 

a  concentration  of  children  from  low- 
income  families.  If  employment  is 
terminated  by  either  the  participant  or 
the  local  educational  agency  before  the 
end  of  the  five  years  of  required  service, 
the  grant  \&ill  be  adjusted  as  described 
in  this  part  and  any  excess  paid  will  be 
reimbursed  to  the  government  xmder 
guidance  prescribe  by  DANTES. 

(i)  Participants  may  not  be  accepted  to 
receive  stipends  nor  agreements  made 
with  local  educational  agencies  to 
provide  grants  unless  sufficient 
appropriations  are  available  to  support 
the  obligations  which  may  be  incurred. 

Dated;  February  9. 1994. 

LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  94-3403  Filed  2-14-94;  8:45  am) 
BILUNG  CODE  500<M>4-M 


Department  of  the  Navy 
32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION;  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Judge  Advocate  General  of  the  Navy 
has  determined  that  USS  LABOON 
(DDG  58)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  comply  fully  with 


certain  provisions  of  the  72  COLREGS 
without  interfering  with  its  special 
functions  as  a  naval  destroyer.  The 
intended  effect  of  this  rule  is  to  warn 
mariners  in  waters  where  72  COLREGS 
apply. 

EFFECTIVE  DATE:  January  5, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Captain  R.  R.  Rossi,  JAGC,  U.S.  Navy 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General  Navy  Department, 

200  Stovall  Street,  Alexandria,  VA 
22332-2400  Telephone  number;  (703) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Navy, 
imder  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  LABOON  (DDG  58)  is  a  vessel  of 
the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS:  Annex 
I,  paragraph  3(a)  pertaining  to  the 
location  of  the  forward  masthead  light 
in  the  forward  quarter  of  the  vessel,  the 
placement  of  the  after  masthead  light, 
and  the  horizontal  distance  between  the 
forwcird  and  after  masthead  lights; 
Annex  I,  paragraph  2(f)(i]  pertaining  to 
placement  of  the  masthead  light  or 
lights  above  and  clear  of  all  other  lights 
and  obstructions;  and.  Annex  1, 
paragraph  3(c)  pertaining  to  placement 
of  task  lights  not  less  than  2  meters  from 
the  fore  and  aft  centerline  of  the  ship  in 
the  athwartship  direction;  without 
interfering  with  its  special  function  as  a 
naval  ship.  The  Judge  Advocate  General 
has  also  certified  that  the  lights 
involved  are  located  in  closest  possible 
compliance  with  the  applicable  72 
COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel’s 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  Safety,  Navigation  (Water), 
and  Vessels. 

PART  706— (AMENDED) 

Accordingly,  32  CFR  part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read; 

Authority:  33  U.S.C.  1605. 
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§706.2  [Amended] 

2.  Table  Four  of  706.2  is  amended  by: 
a.  Adding  the  following  vessel  to 
Paragraph  15: 


Vessel 

Number 

Horizontal  distance 
from  the  fore  and 
aft  centerline  of  the 
vessel  in  the 
athwartship  direc¬ 
tion 

USS 

Laboon. 

DDG  58  .... 

1 .90  meters. 

b.  Adding  the  following  vessel  to 
Paragraph  16: 


Table  Five 


Obstruction  angle 

Vessel 

Number 

relative  ship’s 

hearings 

USS 

DDG  58 . 

102.8  thru  112.5 

Laboon. 

• 

degree. 

3.  Table  Five  of  706.2  is  amended  by 
adding  the  following  vessel: 


Vessel 

Number 

Masthead  lights  not  over  alt 
other  lights  and  obstruc¬ 
tions.  Annex  1,  sec.  2(f) 

Forward  masthead  light  not 
in  forward  quarter  of  ship. 
Annex  1,  sec.  3<a) 

After  masthead  light  less 
than  W  ship’s  len^h  aft  of 
forward  masthead  light 
Annex  1,  sec.  3(a) 

Percentage 

horizontal 

separation 

attained 

USS  Laboon  . 

DDCSsa 

X 

X 

X  • 

13.8 

Dated:  January  5, 1994. 

Approved: 

H.E.  Grant, 

Rear  Admiral,  JAGC,  U.S.  Navy,  Acting  Judge 
Advocate  General. 

(FR  Doc.  94-3495  Filed  2-14-94;  8:45  am) 
BILLING  CODE  3810-AE-P 


32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regula^ns  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  ColUsions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Judge  Advocate  General  of  the  Navy 
has  determined  that  USS  STOUT  (ER)G 
55)  is  a  vessel  of  the  Navy  which,  due 
to  its  special  construction  and  purpose, 
cannot  comply  fully  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  functions  as 
a  naval  destroyer.  The  intended  effect  of 
this  rule  is  to  warn  mariners  in  waters 
where  72  COLREGS  apply. 

EFFECTIVE  DATE:  January  14, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Captain  R.  R  Rossi,  JAGC.  U.S.  Navy, 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General.  Navy  Department. 
200  Stovall  Street,  Alexandria.  VA 


22332— 2400,Telephone  number:  (703) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CTR  part  706.  This 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Navy, 
under  authority  delegated  by  the  ' 
Secretary  of  the  Navy,  has  certified  that 
USS  STOUT  (DDG  55)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS:  Annex 
I,  paragraph  3(a)  pertaining  to  the 
location  of  the  forward  masthead  light 
in  the  forward  quarter  of  the  vessel,  the 
placement  of  the  after  masthead  light, 
and  the  horizontal  distance  between  the 
forward  and  after  masthead  lights; 
Annex  I,  paragraph  2(f)(i)  pertaining  to 
placement  of  the  masthead  light  or 
lights  above  and  clpar  of  all  other  lights 
and  obstructions;  and.'Annex  I, 
paragraph  3(c)  piertaining  to  placement 
of  task  lights  not  less  than  2  meters  from 
the  fore  and  aft  centerline  of  the  ship  in 
the  athwartship  direction;  without 
interfering  with  its  special  function  as  a 
naval  ship.  The  Judge  Advocate  General 
has  also  certified  that  the  fights 
involved  are  located  in  closest  possible 
compliance  with  the  applicable  72 
COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  parts  296  cmd 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 


placement  of  fights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel’s 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  Safety,  Navigation  (Water), 
and  Vessels. 

PART  706— [AMENDED] 

Accordingly,  32  CFR  part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read: 

Authority:  33  U.S.C.  1605. 

§  706.2  [Amended]  ^ 

2.  Table  Four  of  706.2  is  amended  by: 
a.  Adding  the  following  vessel  to 

Paragraph  15: 


Vessel 

Number 

Horizontal  distance 
ffom  the  fore  arxl 
aft  cerrterline  of  the 
vessel  in  the 
athwartship  direc- 
tiorv 

USS 

STOUT. 

DDG  55  .... 

1.90  meters 

b.  Adding  the  following  vessel  to 
Paragraph  16: 


Vessel 

Number 

Obstruction  arigle 
relative  ship’s 
headings 

USS 

STOUT. 

DDG  55 . 

9694  thru  108.19 
degree. 

3.  Table  Five  of  706.2  is  amended  by 
adding  the  following  vessel: 
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Table  Five" 


Vessel 

Number 

Masthead  lights  not  over  all 
other  lights  and  obstruc¬ 
tions.  Annex  1,  sec.  2(f) 

Forward  masthead  light  not 
in  forward  quarter  of  sNp. 
Annex  1,  sec.  3(a) 

After  masthead  light  less 
than  ’/fe  ship’s  length  aft  of 
forward  masthead  light 
Annex  1,  sec.  3(a) 

Percentage 

horizontal 

separation 

attained 

USS  STOUT  . 

DpG55 

X 

X 

X 

13.0 

Dated:  January  14, 1994. 

Approved: 

J.E.  Dombroski, 

CAPT,  JAGC,  U.S.  Navy.  Acting  Judge 
Advocate  General. 

IFR  Doc.  94-3496  Filed  2-14-94;  8:45  am] 
BILUNG  CODE  3810-AE-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFRPart52 
[MN26-1-e056;  FRL-4820-7] 

Approval  and  Promulgation  of 
implementation  Plans;  Minnesota 

AGENCY:  U.S.  Environmental  Protection 
Agency  (USEPA). 

ACTION:  Final  rule. 

SUMMARY:  On  November  26, 1991,  and 
August  31, 1992,  and  November  13, 
1992,  the  State  of  Minnesota  submitted 
revisions  to  its  State  Implementation 
Plans  (SIPs)  for  ptarticulate  matter. 

These  SIP  revisions  were  submitted  by 
the  State  of  Minnesota  for  the  purpose 
of  bringing  about  the  attainment  of  the 
national  ambient  air  quality  standards 
(NAAQS)  for  particulate  matter  for  the 
Saint  Paul  and  Rochester  nonattainment 
areas,  and  for  the  purpose  of  satisfying 
certain  Federal  requirements  for  SIPs  for 
such  areas.  USEPA  proposed  to  approve 
these  SIP  revisions  on  June  25, 1993. 
One  commenter  commented  on  this 
proposal,  and  Minnesota  provided 
further  submittals  on  February  3, 1993, 
April  30, 1993,  and  October  15, 1993, 
USEPA  is  granting  full  approval  of  the 
particulate  matter  SIP  revisions  for  both 
areas. 

EFFECTIVE  DATE:  This  action  is  effective 
March  17, 1994. 

ADDRESSES:  Copies  of  the  State’s 
submittals,  the  public  comment  letter, 
and  USEPA ’s  technical  support 
document  of  September  28, 1993,  are 
available  for  inspection  at  the  following 
address;  (It  is  recommended  that  you 
telephone  John  Summerhays  at  (312) 
886-6067,  before  visiting  the  Region  5 
Office.) 

U.S.  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division  (AE-17J),  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 


A  copy  of  this  revision  to  the 
Minnesota  SIP  is  available  for 
inspection  at: 

U.S.  Envirotunental  Protection 
Agency,  Public  Information  Reference 
Unit,  401  M  Street,  SW.,  Washington, 

DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Summerhays,  Regulation  Development 
Section,  Air  Enforcement  Branch  (AE- 
17J),  U.S.  Environmental  Protection 
Agency,  Region  5,  Chicago,  Illinois 
60604,  (312)  886-6067. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  July  1, 1987,  USEPA  promulgated 
revised  air  quality  standards  for 
peirticulate  matter,  replacing  the  former 
standard  based  on  a  broad  range  of 
particle  size  (known  as  total  suspended 
particulate  matter)  with  a  standard 
based  on  finer  particles.  Specifically, 
the  revised  standard  is  based  on 
particles  having  a  nominal  aerodynamic 
diameter  of  10  microns  or  less.  Upon 
enactment  of  the  Clean  Air  Act 
Amendments  of  1990,  certain  areas  were 
designated  nonattainment  for 
particulate  matter  and  classified  as 
moderate  under  sections  107(d)(4)(B) 
and  188(a)  of  the  amended  Clean  Air 
Act  (Act).  See  56  FR  56694  (November 
6, 1991)  and  57  FR  13498, 13537  (April 
16, 1992).  The  amended  Act  required 
that  States  submit  SIP  revisions  by 
November  15, 1991,  for  such  areas 
satisfying  specified  planning 
requirements  which  are  delineated 
below.  In  Minnesota,  portions  of  the 
Saint  Paul  and  Rochester  areas  were 
designated  nonattainment  and  were 
thus  the  subject  of  planning 
requirements  pursuant  to  the  amended 
Act. 

The  State  submitted  SIP  revisions 
intended  to  meet  these  planning 
requirements  on  November  26, 1991, 
Augiist  31, 1992,  and  November  13, 

1992.  Technical  support  documents 
reviewing  the  adequacy  of  these 
submittals  were  completed  November 
16, 1992,  and  April  8, 1993.  Based  on 
these  reviews,  a  notice  of  proposed 
rulemaking  was  published  on  June  25, 

1993,  at  58  FR  34397,  proposing  to 
approve  the  State’s  submittal  as 
satisfying  applicable  requirements, 
provided  suitable  limitations  for  one 


company  were  adopted  and  submitted. 
The  State  provided  further  submittals 
on  February  3, 1993,  April  30, 1993,  and 
October  15, 1993.  A  technical  support 
document  in  support  of  this  notice  of 
final  rulemaking  was  completed 
September  28, 1993. 

Pursuant  to  section  189  of  the 
amended  Clean  Air  Act  (‘‘Plan 
provisions  and  schedules  for  plan 
submissions”),  those  States  containing 
initial  moderate  particulate  matter 
nonattainment  areas  were  required  to 
submit  by  November  15, 1991,  an 
implementation  plan  that  includes: 

1.  Either  a  demonstration  (including  air 
quality  modeling]  that  the  plan  will  provide 
for  attainment  as  expeditiously  as  practicable 
but  no  later  than  December  31, 1994,  or  a 
demonstration  that  attainment  by  that  date  is 
impracticable  (section  189(a)(1)(B)); 

2.  Provisions  to  assure  that  reasonably 
available  control  measures  (RACM) 

(including  such  reductions  horn  existing 
sources  in  the  area  as  may  be  obtained 
through  the  adoption,  at  a  minimum,  of 
reasonably  available  control  technology 
(RACT))  shall  be  implemented  no  later  than 
December  10, 1993  (section  189(a)(1)(C)); 

3.  Control  requirements  applicable  to  major 
stationary  sources  of  particulate  matter 
precursors  except  where  the  Administrator 
determines  that  such  sources  do  not 
contribute  significantly  to  particulate  matter 
levels  which  exceed  the  NAAQS  in  the  area 
(section  189(e));  and 

4.  Miscellaneous  related  provisions  of 
section  172(c);  for  example,  quantitative 
milestones  which  are  to  be  achieved  every  3 
years  and  which  demonstrate  reasonable 
further  progress  (RFP)  toward  attainment  by 
December  31, 1994. 

Some  submissions  are  due  at  a  later 
date.  By  November  15, 1993,  States 
must  supplement  their  particulate 
matter  nonattainment  area  SIPs  by 
submitting  contingency  measures  which 
become  effective  without  further  action 
by  the  State  or  USEPA,  upon  a 
determination  by  USEPA  that  the  area 
has  failed  to  achieve  RFP  or  to  attain  the 
particulate  matter  NAAQS  by  the 
applicable  statutory  deadline  (section 
172(c)(9)  and  57  FR  13543-44). 
Nevertheless,  Minnesota  submitted 
contingency  measures  with  its  August 
31, 1992,  submittal.  Therefore,  the 
contingency  measure  requirement  is 
addressed  in  this  rulemaking.  States 
with  initial  moderate  particulate  matter 
nonattainment  areas  were  also  required 
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to  submit  a  permit  program  for  the 
construction  and  operation  of  new  and 
modified  stationary  sources  of 
particulate  matter  by  June  30, 1992 
(section  189(a)(1)(A)).  Minnesota 
addressed  this  requirement  in  a  separate 
submittal.  USEPA  is  conducting 
separate  rulemaking  with  respect  to  this 
requirement. 

Additional  discussion  of  these 
requirements  is  provided  in  prior 
notices  published  in  the  Federal 
Register.  An  extensive  discussion  is 
provided  in  a  “General  Preamble,” 
published  on  April  16, 1992  (57  FR 
13498),  that  describes  USEPA ’s 
preliminary  positions  on  how  USEPA 
would  review  SIP  revisions  submitted 
under  Title  I  of  the  Act.  The  notice  of 
proposed  rulemaking  on  Miimesota’s 
submittals  discusses  these  requirements 
further,  with  a  focus  on  the  application 
of  USEPA 's  interpretations  of  Act 
requirements  to  the  specific  factual 
situation  presented  in  Miimesota. 
Today’s  action  merely  summarizes  these 
other  more  extensive  discussions. 

II.  Summary  of  Proposed  Rulemaking 

The  Jime  25, 1993,  notice  of  proposed 
rulemaking  (58  FR  34397)  included 
discussion  of  several  issues  pertinent  to 
Minnesota’s  submittals.  The  first  section 
of  the  notice  discussed  the  requirements 
that  the  plan  was  intended  to  satisfy,  as 
summarized  above.  The  second  section 
reviewed  the  State’s  submittal  with 
respect  to  section  189,  including 
subsections  concerning  the  State’s 
attainment  demonstration,  reasonably 
available  control  measures,  and  the 
significance  of  particulate  matter 
precursors.  The  third  section  reviewed 
whether  the  State’s  submittal  satisfied 
other  requirements,  particularly  the 
requirements  of  section  172(c).  The  final 
section  of  the  notice  of  proposed 
rulemaking  identified  the  proposed 
action. 

A.  Attainment  Demonstrations 

Section  189(a)(1)(B)  requires  a 
demonstration  that  the  plan  will 
provide  for  attainment  (or  a 
demonstration  that  timely  attainment  is 
infeasible).  The  principal  guidance  for 
such  demonstrations  is  the  Guideline  on 
Air  Quality  Models,  which  specifies  the 
criteria  for  selection  of  dispersion 
models  and  for  estimation  of  emissions 
and  other  model  inputs.  In  accordance 
with  that  guidance,  Miimesota  used  the 
Industrial  Source  Complex  Short  Term 
(ISCST)  model  for  its  analyses.  These 
analyses  used  urban  dispersion 
coefficients,  five  years  of  National 
Weather  Service  meteorological  data 
(using  surface  data  from  Minneapmlis- 
Saint  Paul  for  the  Saint  Paul  analysis 


and  from  Rochester  for  the  Rochester 
analysis  and  in  both  cases  using  Saint 
Cloud  upper  air  data),  regulatory  defeult 
parameters,  and  receptors  spaced  100 
meters  apart  in  the  key  impact  areas. 

The  emissions  inputs  to  the  model 
reflect  appropriate  emissions  estimates 
for  the  various  sources  in  the  two  areas. 

The  Saint  Paul  area  includes  thirteen 
industrial  facilities.  USEPA’s  proposed 
rulemaking  is  based  on  Minnesota’s 
original  submittals,  which  include 
Administrative  orders  specifying  limits 
for  eight  of  these  facilities.  In  general, 
the  stack  limits  specify  a  total  emission 
rate  and  an  exit  gas  concentration  limit 
based  on  test  methods  that  measure  fine 
particulate  matter  and  condensible 
particulate  matter  (i.e.,  methods  known 
as  Method  201/201A  and  Method  202), 
and  are  supplemented  by  opacity  limits 
which  permit  more  continuous 
compliance  monitoring.  A  few  sources 
with  process  fugitive  sources  have 
opacity  limits  limiting  these  emissions. 
Emissions  from  roadways  and  storage 
piles  at  these  sources  are  typically 
limited  by  means  of  specific  work 
practice  requirements  identifying 
required  quantities  and  rates  at  which 
these  sources  must  be  watered.  Based  on 
USEPA’s  concerns,  Minnesota 
subsequently  adopted  and  submitted  an 
administrative  order  for  a  ninth  facility. 
Harvest  States  Cooperatives.  The  other 
four,  less  significant  facilities  are  subject 
only  to  the  emission  limits  in  generic 
State  regulations.  The  Rochester  area 
includes  only  one  significant  source, 
which  was  subject  to  an  administrative 
order  providing  limits  similar  to  the 
limits  on  Saint  Paul  sources. 

Applicable  guidance  provides  that  the 
emissions  estimates  for  significant 
sources  shall  reflect  maximum 
allowable  emissions  rates.  The  proposed 
rulemaking  concluded  that  this 
guidance  was  met  for  the  Rochester 
source  and  for  twelve  of  the  thirteen 
sources  in  Saint  Paul  but  was  not  met 
for  the  Harvest  States  Coi^eratives 
facility.  In  response  to  this  concern,  the 
State  adopted  and  submitted  an 
administrative  order  for  this  facility. 
This  order  is  discussed  in  a  later  section 
of  this  action. 

Other  elements  of  the  attainment 
demonstration  include  minor  area 
sources,  growth,  and  backgroimd 
concentrations.  Minnesota  used  a 
dispersion  model  that  is  appropriate  for 
modeling  stack  sources,  process  fugitive 
sources,  and  area  sources  such  as 
private  and  public  roadways.  In  Saint 
Paul,  the  State  compiled  a 
comprehensive  inventory  of  public  area 
source  emissions  as  well  as  einissions 
from  the  above  noted  thirteen  industrial 
facilities,  and  input  all  of  these 


emissions  in  its  dispersion  modeling 
runs.  Minnesota  then  added  background 
concentrations  of  24  micrograms  per 
cubic  meter  (pg/m^)  to  the  2^hour 
average  modeled  concentrations  and  12 
pg/m3  to  the  annual  average  modeled 
concentrations.  In  Rochester,  the  State 
did  not  inventory  public  area  sources 
but  compensated  by  using  the  same 
background  concentrations  as  were  used 
for  Saint  Paul,  in  effect  arguing  that 
local  plus  nonlocal  sources  in  the 
Rochester  area  create  the  same 
background  concentrations  as  nonlocal 
sources  siuroimding  Saint  Paul.  In  Saint 
Paul,  an  explicit  growth  margin  for  one 
source  was  included  in  the  modeling 
analysis.  Otherwise,  growth  was  not 
explicitly  addressed  in  Minnesota’s 
submittal,  but  major  source  growth  will 
be  covered  by  new  source  permitting 
requirements  (including  requirements 
that  assure  no  new  violations),  and 
minor  source  growth  is  unlikely  to  be 
sufficient  to  consiune  the  entire  margin 
between  the  modeled  concentrations 
and  the  air  quality  standards. 

For  analyses  using  5  years  of 
meteorological  data,  the  sixth  highest 
24-hour  average  concentration  at  any 
receptor  must  not  exceed  150  pg/m^, 
and  no  annual  average  concentration 
may  exceed  50  pg/m^.  The  results  of 
Minnesota’s  analyses  based  on 
controlled  emissions  in  Saint  Paul  was 
a  highest  sixth  highest  concentration  of 
approximately  140  pg/m^  and  a  highest 
annual  average  concentration  of  48  ptg/ 
For  the  Rochester  area,  the  modeling 
provided  by  Minnesota  indicates  a 
highest  sixth  highest  24  hour  average 
concentration  of  106  pg/m^  and  a 
highest  annual  average  concentration  of 
32  pg/m3.  Based  on  these  results  and 
USEPA’s  review  of  the  State’s  inventory 
and  modeling  procedures,  USEPA 
proposed  that  once  the  State  submitted 
an  administrative  order  limiting  Harvest 
States  Coop  emissions  to  the  modeled 
emission  rates,  the  State  plan  would 
then  have  satisfied  the  attainment 
demonstration  requirements  of  section 
189(a)(1)(B)  for  the  Saint  Paul  area. 

B.  RACM 

Sections  172(c)(1)  and  189(a)(1)(C) 
require  that  States  submit  provisions  to 
assure  that  RACM  (including  RACT)  are 
implemented  in  initial  moderate 
particulate  matter  nonattainment  areas 
no  later  than  December  10, 1993.  The 
General  Preamble  contains  a  detailed 
discussion  of  USEPA’s  interpretation  of 
the  RACM  (including  RACT) 
requirement  (see  57  FR  13539-13545 
and  13560-13561). 

Minnesota’s  administrative  orders 
require  immediate  compliance  for  most 
sources.  The  only  extended  compliance 
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date  is  for  the  electric  arc  furnace  at 
North  Star  Steel,  which  provides  for 
installation  of  a  new  ba^ouse  by 
November  26, 1993,  and  for  75  percent 
closure  of  the  roof  monitor  by  December 
31, 1993.  The  limitations  effective 
November  26, 1993,  require  this  source 
to  achieve  the  control  normally 
representing  RACT  as  identifi^  in  an 
August  7, 1980,  memorandum  and 
attached  table  entitled  “Steel  Industry 
Particulate  Emission  Limitations 
Generally  Achievable  on  a  Retrofit 
Basis.”  In  addition,  the  State  has 
required  adequate  measures  to  provide 
for  attainment  shortly  after  the 
December  10, 1993,  RACT  deadline,  and 
no  control  options  are  known  to  be 
available  that  would  provide  for 
attainment  any  more  quickly.  Therefore, 
USEPA  proposed  to  conclude  that 
Minnesota’s  submittal  satisfies  the 
requirement  for  RACT. 

C.  Other  Provisions 

Section  189(e]  specifies  that  “control 
requirements  *  *  *  for  major  stationary 
sources  of  PM-10  shall  also  apply  to 
major  stationary  soiuces  of  PM-10 
precursors,  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PM-10  levels  which  exceed  the 
standard  in  the  area.”  Particulate  matter 
precursors  are  pollutants  emitted  as 
gases  that  undergo  chemical 
transformations  to  become  particulate, 
and  principally  include  sulfates  and 
nitrates.  Miimesota's  submittals 
document  receptor  modeling  results  that 
demonstrate  that  secondary  particulate 
matter  is  a  small  fraction  of  monitored 
concentrations  in  Minnesota.  For  this 
and  other  reasons,  USEPA  proposed  to 
conclude  that  precursors  do  not 
contribute  significantly  to  particulate 
matter  concentrations  in  either  of 
Minnesota’s  nonattainment  areas. 

In  addition  to  the  requirements  in 
section  189,  particulate  matter 
nonattainment  area  plans  must  also 
meet  the  requirements  of  subpart  1  of 
part  D  of  title  I  of  the  Clean  Ah  Act, 
particularly  section  172(c).  Section 
172(c)  imposes  several  requirements 
which  all  nonattainment  area  SIPs, 
including  particulate  matter 
nonattainment  area  SIPs,  must  meet. 
Most  notable  among  these  requirements 
is  the  requirement  of  section  172(c)(9) 
that  the  State  submit  a  contingency  plan 
comprised  of  measures  which  would  be 
implemented  upon  failure  to  achieve 
timely  attainment  without  the  need  for 
any  further  planning  or  adoption  effort 
by  the  State.  The  notice  of  proposed 
rulemaking  included  a  discussion  of 
each  of  these  requirements  and  why 


USEPA  believed  that  each  requirement 
was  satisfied. 

in.  Comments  and  Responses 

In  response  to  the  request  for  public 
comments  on  the  proposed  rulemaking, 
USEPA  received  one  set  of  comments. 
’These  comments  were  received  from  the 
Metropolitan  Waste  Control 
Commission  (MWCC)  in  a  letter  dated 
August  6, 1993.  The  following 
discussion  summarizes  the  three 
comments  made  by  MWCC  and 
USEPA ’s  responses.  It  is  noteworthy 
that  two  of  these  comments  address  the 
State  SIP  developm^nt  and  one 
comment  addresses  a  statement  in  the 
proposed  rulemaking,  but  none  of  the 
comments  address  or  object  to  USEPA’s 
pr^osed  action. 

Comment:  MWCC  expressed  an 
understanding  that  the  administrative 
orders  included  in  the  State’s  SIP 
submittal  would  terminate  upon  USEPA 
approval  of  Minnesota’s  forthcoming 
operating  permit  proraam. 

Response:  'This  imderstanding  is 
incorrect.  'The  operating  permit  program 
regulations  that  Minnesota  is 
developing  indeed  are  intended  to 
provide  for  permits  that  could  replace 
preexisting  administrative  orders  such 
as  the  order  for  MWCC.  However,  actual 
termination  of  the  administrative  order 
would  not  occur  imless  and  imtil  the 
State  grants  a  permit  that  could  replace 
the  order,  requests  a  SEP  revision  to 
replace  the  administrative  order  with  a 
substitute  permit,  and  USEPA  approves 
the  SDP  revision. 

Comment:  MWCC  notes  that  area 
sources  are  not  “relatively  minor,” 
insofar  as  area  sources  (emitting  436 
tons  per  year)  emit  more  emissions  than 
all  but  one  industrial  source  (emitting 
552  tons  per  year.) 

Response:  MW(X’s  figures  are 
approximately  correct.  However,  these 
area  sources,  by  their  very  distribution,  ' 
have  a  relatively  minor  impact  as 
compared  to  the  impact  of  the 
concentrated  emissions  fi-om  industrial 
sources.  More  importantly,  the  impact 
of  industrial  sources  is  sufficiently 
significant  relative  to  the  impact  of  area 
sources  that  the  choice  of  dispersion 
models  used  by  the  State  is  appropriate. 

Comment:  MWCC  expresses  the 
concern  that  the  development  of 
administrative  orders  was  less  effective 
and  efficient  than  use  of  State  permits 
would  have  been. 

Response:  The  State  submitted 
administrative  orders  to  address  a 
USEPA  concern  that  permit  limits  could 
be  unenforceable  after  permit 
expiration.  In  any  case,  MWCC  does  not 
appear  to  disagree  Mdth  USEPA’s 
proposed  conclusion,  which  is  that  the 


administrative  orders  submitted  by  the 
State  should  be  approved. 

TV.  New  State  Submittals 

'This  final  rulemaking  must  also 
consider  three  State  submittals  which 
were  not  considered  in  the  proposed 
rulemaking.  The  first  submittal,  dated 
February  3, 1993,  provides  an 
administrative  order  for  Harvest  States 
Cooperatives,  in  response  to  USEPA’s 
concern  that  emissions  at  this  facility  be 
limited  to  levels  that  would  provide  for 
attainment.  This  administrative  order 
was  adopted  after  proper  public  notice 
and  opportimity  for  comment,  and 
enforceably  limits  emissions  fi'om  this 
facility.  Although  the  allowable 
emission  rates  imder  this  order  are 
shghtly  higher  than  the  actual  emission 
rates  used  in  the  State’s  attainment 
demonstration,  the  differential  is  small 
relative  to  the  margin  of  attainment  near 
this  facility.  Therefore,  USEPA  now 
finds  that  the  State’s  modeling  analyses 
demonstrate,  in  accordance  with 
applicable  guidance,  that  attainment  is 
assured  in  both  nonattainment  areas 
even  if  all  sources  emit  their  full 
allowable  emissions. 

A  second  State  submittal,  dated  April 
30, 1993,  provided  a  replacement 
administrative  order  for  North  Star 
Steel.  In  most  respects  this 
administrative  order  is  the  same  as  the 
earlier  order  on  which  USEPA  proposed 
action,  and  is  equally  as  enforceable  as 
the  prior  order.  Although  the  new  order 
reflects  a  new  furnace  configuration, 
replacing  a  two  furnace  system  with  a 
system  involving  one  larger  furnace  and 
a  ladle  metallurgy  station,  these  new 
operations  emit  through  the  same 
emission  points  and  have  similar 
allowable  emissions  as  the  prior  order. 

The  changes  in  allowable  emissions 
include  a  lower  allowable  emissions 
rate  for  the  existing  baghouse 
(essentially  implementing  one  of  the 
source’s  contingency  measures)  and  an 
enlarged  growth  margin  that  takes  credit 
for  the  lesser  emissions  that  will  be 
caused  by  the  new  system.  'Thus, 
attainment  is  equally  as  well  assured 
with  the  new  order  as  with  the  prior 
order.  Although  the  new  order  reduces 
the  quantity  of  emissions  reductions 
provided  in  the  contingency  plan  (by 
implementing  one  of  the  contingency 
measures),  the  remaining  contingency 
plan  is  adequate  to  meet  USEPA’s 
criteria  for  contingency  plan  adequacy. 

A  third  submittal,  dated  October  15, 
1993,  makes  only  a  minor  amendment 
to  the  administrative  order  for  Rochester 
Public  Utilities,  namely  to  defer  the  date 
for  required  testing  for  emission  points 
which  are  currently  shut  down.  'This 
amendment  does  not  alter  the  prior 
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conclusion  that  the  administrative  order 
in  particvilar  and  the  Rochester  SIP  in 
general  are  approvable. 

V.  Final  Action 

On  Jime  25, 1993,  USEPA  proposed  to 
approve  the  State’s  plans  for  the  Saint 
Paul  and  Rochester  nonattainment  areas 
as  meeting  the  requirements  of  sections 
189(a)(1)(B)  and  189(a)(1)(C)  as  well  as 
various  provisions  of  section  172(c) 
(specifically  subsections  (1),  (2),  (3),  (4), 
(6)f  (7),  (8),  and  (9)),  provided  the  State 
adopted  and  submitted  the  intended 
administrative  order  for  Harvest  States 
Coop.  USEPA  further  proposed  to 
determine  pursuant  to  se^on  189(e) 
that  secondary  particulate  matter 
formed  from  particulate  matter 
precursors  does  not  contribute 
significantly  to  exceedances  of  the 
NAAQS. 

Minnesota  submitted  the  requested 
administrative  order  for  Harvest  States 
Cooperatives  on  February  3, 1993, 
thereby  satisfying  the  condition  for  fully 
providing  for  attainment.  A  second 
submittal,  a  replacement  administrative 
order  for  North  Star  Steel  submitted 
April  30, 1993,  and  a  third  submittal,  an 
amendment  to  the  administrative  order 
for  Rochester  Public  Utilities  submitted 
October  15, 1993,  do  not  alter  the  plan’s 
approvabihty.  Although  USEPA 
received  one  set  of  comments  on  the 
proposed  rulemaking,  these  comments 
did  not  object  to  US^A’s  proposed 
action  or  its  imderlying  rationale. 
Therefore.  USEPA  is  taking  final  action 
to  approve  Minnesota’s  submittals  as 
satisfying  applicable  requirements  for 
the  S^t  Paul  and  Rochester  particulate 
matter  nonattainment  areas. 

Specifically,  USEPA  concludes  that 
these  submittals  fully  satisfy  the 
attainment  demonstration  requirement 
in  section  189(a)(1)(B),  the  reasonably 
available  control  measures  requirement 
in  section  189(a)(1)(C),  the  contingency 
plan  requirement  in  section  172(c)(9), 
and  other  applicable  requirements  of 
subsections  (1),  (2),  (3),  (4),  (6),  (7),  and 
(8)  of  section  172,  which  by  reference 
also  includes  the  requirements  of 
section  110(a)(2).  In  addition,  USEPA  is 
making  a  determination  pursuant  to 
section  189(e)  that  secondary  particulate 
matter  formed  from  particxilate  matter 
preciueors  does  not  contribute 
significantly  to  exceedances  of  the 
NAAQS.  The  State  has  made  separate 
submittals  to  address  the  permit 
program  requirements  specified  in 
section  189(a)(1)(A),  section  172(c)(5), 
and  section  173,  which  will  be 
addressed  in  separate  rulemaking. 

As  noted  previously,  the  enforceable 
element  of  the  State’s  submittals  are  the 
administrative  orders  for  nine  facilities 


in  Saint  Paul  and  one  facility  in 
Rochester.  The  codification  portion  of 
this  action  identifies  the  dates  of  the 
administrative  orders  and  the  names 
and  locations  of  the  facilities  covered.  In 
brief,  this  final  action  incorporates  into 
the  SEP  and  makes  Federally  enforceable 
the  administrative  orders  for  (1) 

Ashbach  Construction  Company,  (2) 
Commercial  Asphalt,  (3)  Great  Lakes 
Coal  &  Dock.  (4)  Harvest  States 
Cooperatives,  (5)  LaFarge  Corporation. 

(6)  Metropolitan  Waste  Control 
Commission  and  the  Metropolitan 
Council.  (7)  North  Star  Steel.  (8)  PM  Ag 
Products,  (9)  Rochester  Public  Utihties, 
and  (10)  j.L.  Shiely. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  sm^l  entities.  (5  U.S.C.  603 
and  604.)  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  native  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  ^e  etconomic 
reasonableness  of  state  action.  The  Act 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v.  USEPA,  427  U.S. 
246,  256-66  (1976);  42  U.S.C. 

7410(a)(2). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  enviromnental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

'Hus  action  makes  final  the  action 
proposed  at  57  FR  34397.  As  noted 
elsewhere  in  this  action,  USEPA 
received  no  adverse  public  comment  on 
the  proposed  action.  As  a  direct  result, 
the  Regional  Administrator  has 
reclassified  this  action  from  Table  One 
to  Table  Two  under  the  processing 
procedures  established  at  54  FR  2214, 
January  19, 1989.  On  January  6, 1989, 


the  Office  of  Management  and  Budget 
(OMB)  waived  Table  Two  and  Three  SIP 
revisions  (54  FR  2222)  from  the 
requirements  of  section  6  of  Executive 
Order  12866  for  a  period  of  2  years. 

OMB  has  agreed  to  continue  the 
temporary  waiver  imtil  such  time  as  it 
rules  on  USEPA ’s  request  This  request 
continues  in  effect  under  Executive 
Order  12866,  which  superseded 
Executive  Order  12291  on  September 

30. 1993. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  18, 1994. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  efiectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Environmental 
protection.  Incorporation  by  Reference, 
Intergovemment^  relations.  Particulate 
matter.  Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Minnesota  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  December  7, 1993. 

William  H.  Sanders  m. 

Acting  Regional  Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  chapter  I,  part  52,  is 
amended  as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  Section  52.1220  is  amended  by 
adding  new  paragraph  (c)(29)  to  read  as 
follows: 

§  52.1 220  Identification  of  plan. 
***** 

(c)*  *  * 

(29)  On  November  26, 1991,  August 
31, 1992,  November  13, 1992,  February 

3. 1993,  April  30, 1993,  and  October  15. 
1993,  the  State  of  Minnesota  submitted 
revisions  to  its  State  Implementation 
Plans  (SIPs)  for  particulate  matter  for 
the  Saint  Paul  and  Rochester  areas. 

(i)  Incorporation  by  reference. 
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(A)  An  administrative  order  for 
AshlMch  Construction  Company,  dated 
August  25, 1992,  submitted  August  31, 
1992,  for  the  facility  at  University 
Avenue  and  Omstead  Street. 

(B)  An  administrative  order  for 
Commercial  Asphalt,  Inc.,  dated  August 

25. 1992,  submitted  August  31, 1992,  for 
the  facility  at  Red  Rock  Road. 

(C)  An  administrative  order  for  Great 
Lakes  Coal  &  Dock  Company  dated 
August  25, 1992,  submitted  August  31, 

1992,  for  the  facility  at  1031  Childs 
Road. 

(D)  An  administrative  order  for 
Harvest  States  Cooperatives  dated 
January  26, 1993,  submitted  February  3, 

1993,  for  the  facility  at  935  Childs  Road. 

(E)  An  administrative  order  for 
LaParge  Corporation  dated  November 

30. 1992, 'submitted  in  a  letter  dated 
November  13, 1992,  for  the  facility  at 
2145  Childs  Road. 

(F)  An  administrative  order  for  the 
Metropolitan  Waste  Control 
Commission  and  the  Metropolitan 
Council  dated  November  30, 1992, 
submitted  in  a  letter  dated  November 

13. 1992,  for  the  facility  at  2400  Childs 
Road. 

(G)  An  administrative  order  for  North 
Star  Steel  Company  dated  April  22, 

1993,  submitted  April  30, 1993,  for  the 
facility  at  1678  Red  Rock  Road. 

(H)  An  administrative  order  for  PM 
Ag  Products,  Inc.,  dated  August  25, 

1992,  submitted  August  31, 1992,  for  the 
facility  at  2225  Childs  Road. 

(I)  An  administrative  order  for 
Rochester  Public  Utilities  dated 
November  30, 1992,  submitted  in  a 
letter  dated  November  13, 1992,  for  the 
facility  at  425  Silver  Lake  Drive. 

(J)  An  amendment  to  the 
administrative  order  for  Rochester 
Public  Utilities,  dated  October  14, 1993, 
submitted  October  15, 1993,  for  the 
facility  at  425  Silver  Lake  Drive. 

(K)  An  administrative  order  for  J.L. 
Shiely  Company  dated  August  25, 1992, 
submitted  August  31, 1992,  for  the 
facility  at  1177  Childs  Road. 

(ii)  Additional  materials. 

(A)  A  letter  from  Charles  Williams  to 
Valdas  Adamkus  dated  November  26, 

1991,  with  attachments. 

(B)  A  letter  from  Charles  Williams  to 
Valdas  Adamkus  dated  August  31, 1992, 
with  attachments. 

(C)  A  letter  from  Charles  Williams  to 
Valdas  Adamkus  dated  November  13, 

1992,  with  attachments. 

(D)  A  letter  from  Charles  Williams  to 
Valdas  Adamkus  dated  February  3, 

1993,  with  attachments. 

(E)  A  letter  from  Charles  Williams  to 
Valdas  Adamkus  dated  April  30, 1993, 
with  attachments. 


(F)  A  letter  from  Charles  Williams  to 
Valdas  Adamkus  dated  October  15, 

1993,  with  attachments. 

3.  Section  52.1230  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  52.1230  Control  strategy  and  rules: 
Particulates. 

(a)  Part  D.  (1)  Approval.  The  State  of 
Minnesota  has  satined  the 
requirements  of  sections  189(a)(1)(B) 
and  189(a)(1)(C)  and  paragraphs  1,  2,  3, 
4,  6,  7, 8,  and  9  of  section  172(c)  for  the 
Saint  Paul  and  Rochester  areas.  The 
Administrator  has  determined  pursuant 
to  section  189(e)  that  secondary 
particulate  matter  formed  from 
particulate  matter  precursors  does  not 
contribute  significantly  to  exceedances 
oftheNAAQS. 

(2)  No  Action.  USEPA  takes  no  action 
on  the  alternative  test  method  provision 
of  Rule  7005.2910. 

***** 

(FR  Doc  94-2169  Filed  2-14-94;  8:45  am) 
BILUNO  CODE:  SS60-S0-P 


40  CFR  Part  52 

(OR-29-1-6248;  FRL-4833-6] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Oregon 

agency:  Epvironmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  state  of  Oregon.  This 
revision  establishes  and  requires  the 
implementation  of  an  oxygenated 
gasoline  program  in  the  Clackamas, 
Jackson,  Multnomah,  Washington  and 
Yamhill  counties,  and  an  eleven  by 
twelve  mile  area  surrounding  Klamath 
Falls  and  a  nine  mile  by  nine  mile  area 
surrounding  Grants  Pass.  This  SIP 
revision  was  submitted  to  satisfy  the 
requirement  of  section  211(m)  of  the 
Clean  Air  Act,  as  amended  (CAA), 
which  requires  all  carbon  monoxide 
nonattainment  areas  with  a  design  value 
of  9.5  parts  per  million  (ppm)  or  greater 
based  generally  on  1988  and  1989  air 
quality  monitoring  data  to  implement  an 
oxygenated  gasoline  program.  The 
intended  effect  of  this  action  is  to 
approve  the  oxygenated  gasoline 
program.  This  action  is  being  taken 
under  Section  110  of  the  CAA. 

EFFECTIVE  DATE:  This  rule  will  become 
effective  on  March  17, 1994. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  dxuing  normal 
business  hours  at:  Air  and  Radiation 


Branch  (Docket  #  OR-29-1-6248), 

United  States  Environmental  Protection 
Agency,  1200  Sixth  Avenue,  Seattle, 
Washington  98101;  Department  of 
Environmental  Quality,  Vehicle 
Inspection  Program,  1301  SE  Morrison 
St.,  Portland,  O^on  97214;  and  Jerry 
Kurtzweg  AJ^-443,  United  States 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christi  Lee,  Air  and  Radiation  Branch 
(AT-082),  United  States  Environmental 
Agency,  1200  Sixth  Avenue,  Seattle, 
Washington  98101,  (206)  553-1814. 
SUPPLEMENTARY  INFORMATION: 

On  October  20, 1993  (58  FR  54086- 
54089),  EPA  published  a  notice  of 
proposed  rulemaking  (NPR)  for  the  state 
of  Oregon.  The  NPR  proposed  approval 
of  an  oxygenated  gasoline  program.  The 
formal  SIP  revision  was  submitted  by 
the  state  of  Oregon  on  November  16, 
1992.  The  revision  included  revisions  to 
Oregon's  Administrative  Rules  (OAR) 
340-20-136  and  340-22—440  through 
340-22-640,  adopted  as  part  of  the  state 
of  Oregon  Clean  Air  Act  Implementation 
Plan  through  OAR  340-20-047.  These 
regulatory  revisions  were  adopted  by 
the  Oregon  Environmental  Quality 
Commission  on  October  16, 1992  and 
went  into  effect  on  November  1, 1992. 

A  more  detailed  analysis  of  the  state 
submittal  was  prepaid  as  part  of  the 
NPR  action  and  is  contained  in  a 
Technical  Support  document  (TSD) 
dated  July  1, 1993,  which  is  available 
from  the  Region  10  office  listed  in  the 
Addresses  section  of  this  document. 

Other  specific  requirements  of  the 
oxygenated  gasoline  program  and  the 
rationale  for  EPA’s  proposed  action  are 
explained  in  the  NPR  and  will  not  be 
restated  here.  No  substantial  public 
comments  were  received  on  the  NPR. 

I.  Final  Action 

EPA  is  approving  the  amendments  to 
Oregon’s  Administrative  Rules  (OAR) 
340-20-136  and  340-22-440  through 
340-22-640,  and  adopted  as  part  of  the 
state  of  Oregon  Clean  Air  Act 
Implementation  Plan  through  OAR  340- 
20-047. 

II.  Administrative  Review 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SEP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  £md  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  for  signatvire  by  the 
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Acting  Regional  Administrator  imder 
the  procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  an  October  4, 
1993  memorandvun  from  Michael  H. 
Shapiro,  Acting  Assistant  Adipinistrator 
for  Air  and  Raddation.  On  January  6, 
1989,  the  Office  of  Management  an-d 
Budget  (0MB)  waived  Table  2  and  Table 
3  revisions  from  the  requirements  of 
section  3  of  Executive  Order  12291  for 
a  period  of  two  years  (54  FR  at  2222). 
EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  OMB  has  agreed  to 
continue  the  waiver  imtil  such  time  as  . 
it  rules  on  EPA’s  request.  This  request 
is  continues  in  effect  imder  Executive 
Order  12866,  which  superseded 
Executive  Order  12291  on  September 
30, 1993. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  [insert  date  60 
days  from  date  of  publication].  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  efiectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2))  (See  42  U.S.C  7607  (b)(2)) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Ozone,  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  State  of  Oregon 
was  approved  by  the  Director  of  the  Office  of 
Federal  Register  on  July  1, 1982. 

Dated;  January  21, 1994. 

Gerald  A.  Emison, 

Acting  Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  MM — Oregon 

2.  Section  52.1970  is  amended  by 
adding  paragraph  (c)  (104)  to  read  as 
follows: 


§  52. 1 970  Identification  of  plan. 
***** 

(c)*  *  * 

(104)  On  November  16, 1992,  the 
Oregon  State  Department  of 
Environmental  (^ality  submitted  the 
formal  SIP  revision  to  Oregon’s 
Administrative  Rules  (OAR)  340-20- 
136  and  340-22-440  throu^  340-22- 
640,  adopted  as  part  of  the  state  of 
Oregon  Clean  Air  Act  Implementation 
Plan  through  OAR  340-20-047.  This 
revision  establishes  and  requires  the 
implementation  of  an  oxygenated 
gasoline  program  in  the  Clackamas, 
Jackson,  Multnomah,  Washington  and 
Yamhill  counties,  and  an  eleven  by 
twelve  mile  area  surrounding  Klamath 
Falls  and  a  nine  mile  by  nine  mile  area 
siuTounding  Grants  Pass. 

(i)  Incorporation  by  reference. 

(A)  The  November  16, 1992  letter 
from  the  Director  of  the  Oregon  State 
Department  of  Environmental  Quahty  to 
EPA  Region  10  submitting  revisions  to 
the  Oregon  SIP. 

(B)  Revisions  to  the  Oregon  SIP:  Rules 
on  Oxygenated  Fuels,  OAR  340-20-136 
and  340-22-440  through  340-22-640, 
adopted  as  peirt  of  the  State  of  Oregon 
Clean  Air  Act  Implementation  Plan 
through  OAR  340-20-047,  effective 
November  1, 1992. 

[FR  Doc.  94-3524  Filed  2-14-94;  8:45  am) 
BILUNO  CODE  eS«0-60-F 

40  CFR  Part  52 

[IN27-2-6226;  FRL-4837-a] 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

agency:  Environment^  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  On  November  24, 1993,  the 
United  States  Environmental  Protection 
Agency  (USEPA)  proposed  to  approve  a 
State  Implementation  Plan  (SIP)  request 
for  Vermillion  County,  Indiana.  The 
request  was  submitted  by  the  State  of 
Indiana  for  the  purpose  of  attaining  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM),  and 
to  satisfy  Clean  Air  Act  (Act) 
requirements  for  an  approvable 
nonattainment  area  PM  SIP  for 
Vermillion  County,  Indiana.  Public 
comments  were  solicited  on  the 
proposed  SIP  revision,  and  on  USEPA’s 
proposed  rulemaking  action.  No  public 
comments  were  received.  This 
rulemaking  action  approves  in  final  the 
Vermillion  County,  Indiana  SIP  revision 
as  requested  by  Indiana. 


EFFECTIVE  DATE:  This  final  rulemaking 
action  becomes  effective  on  March  17, 
1994. 

ADDRESSES:  Copies  of  the  State’s 
submittal  and  other  materials  relating  to 
this  rulemaking  action  are  available  at 
the  following  address  for  review:  United 
States  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  The  docket  may 
be  inspected  between  the  hours  of  8:30 
a.m.  and  12  noon  and  from  1:30  p.m. 
until  3:30  p.m.  Monday  through  Friday. 

A  reasonable  fee  may  be  charged  by 
USEPA  for  copying  docket  material. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Pohhnan,  Regulation 
Development  Branch,  Regulation 
Development  Section  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  Chicago,  Illinois  60604,  (312) 
886-3299.  Anyone  wishing  to  visit  the 
Region  5  offices  should  first  contact 
David  Pohhnan. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  1988,  several  exceedances  of  the 
ambient  air  quality  standard  for  PM 
were  recorded  in  Vermillion  County  at 
monitoring  sites  located  downwind  of 
Peabody  Coal  Company’s  Universal 
Mine,  Blanford  East  Area.  As  a  result  of 
these  exceedances,  and  pursuant  to 
section  107(d)(A)(B)  of  the  Act,  part  of 
Clinton  Township,  in  Vermillion 
County,  was  classified  as  moderate 
nonattainment  for  PM.  See  56  FR  56752 
(November  8, 1991)  and  40  CFR  81.315. 
Section  189  of  the  Act  requires  State 
submission  of  a  PM  SIP  for  moderate 
nonattainment  areas  by  November  15, 
1991. 

On  January  13, 1993,  Indiana 
submitted  the  required  PM  SIP  revision 
for  the  Vermilhon  County  PM 
nonattainment  area.  Additional 
information  in  support  of  the  request 
was  submitted  on  February  22, 1993  and 
April  8, 1993.  In  these  materials,  the 
Indiana  Department  of  Enviroiunental 
Management  (IDEM)  stated  that  mining 
operations  at  the  Peabody  Coal 
Company’s  Blanford  mining  area  ceased 
permanently  in  early  1992.  The  entire 
nonattainment  area  is  now  used 
exclusively  for  agricultural  purposes. 

IDEM  has  also  stated  that  the 
operating  permit  issued  to  Peabody  Coal 
Company  for  it’s  mining  operations 
expired  on  April  1, 1992,  and  will  not 
be  renewed.  'This  faciUty  has  been 
deleted  from  the  State’s  emissions 
inventory,  and  there  are  no  other 
permitted  or  registered  PM  sources 
located  in  the  Vermillion  County 
nonattainment  area. 
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The  State  also  submitted  a  summary 
of  air.quality  monitoring  data  for  the 
nonattainment  area.  This  data  shows 
that  there  have  been  no  violations  of  the 
NAAQS  since  1988.  It  can  be  seen  that 
the  annual  average  PM  concentration 
has  decreased  significantly  fi'om  45 
micrograms  per  cubic  meter  (pg/m^)  in 
1988  to  29  |ji^m3  in  1992  (the  NAAQS 
is  50  pg/m3).  The  monitored  24  hour  PM 
concentrations  havti  also  decreased 
greatly  in  the  last  5  years.  The  highest 
monitored  concentration  in  1988  was 
202  pg/m^  compared  to  84  in  1992  (the 
NAAQS  is  150  pg/m^).  The  most 
significant  improvement  is  seen 
between  the  years  1991  and  1992  when 
raining  operations  in  the  nonattainment 
area  ceas^. 

On  November  24, 1993,  USEPA 
proposed  to  approve  the 
State’ssubmission  (58  FR  62067).  In  this 
proposal.  USEPA  identified  the  PM  SIP 
elements  required  by  the  Act.  including 
the  requirement  that  the  State  must 
submit  a  demonstration  showing  that 
the  plan  will  provide  for  attainment  as 
expeditiously  as  practicable,  but  not 
later  than  December  31. 1994.  See 
section  189(a)(1)(B)  of  the  Act.  USEPA’s 
proposal  to  approve  the  VermilUon 
County  SIP  request  was  based  on  the 
State’s  having  met  this  requirement: 
which,  in  turn,  was  based  on  both  the 
permanent  cessation  of  all  mining 
operations  and  the  low  monitored 
concentrations  of  PM  since  1988  in  the 
Vermillion  Coxmty  area.  In  the  proposal. 
USEPA  also  discussed  the 
inapplicability  of  certain  other  PM  SIP 
requirements  due  to  the  absence  of 
industrial  PM  sources  in  the  county.  > 

The  public  comment  period  for  the 
notice  of  proposed  rulemaking  closed 
on  December  27. 1993.  No  public 
comments  were  received. 

Rulemaking  Action 

USEPA  approves  the  requested 
Vermillion  County  nonattainment  area 
PM  SIP  revision  which  was  submitted 
on  January  13. 1993.  as  supplemented 
on  February  22. 1993.  and  April  8. 1993. 
Among  other  things,  the  State  of  Indiana 
has  demonstrated  that  the  Vermillion 
County  moderate  PM  nonattainment 
area  will  attain  the  PM  NAAQS  by 
December  31. 1994. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
janu^  19. 1989  (54  FR  2214-2225).  A 
revision  to  the  SIP  processing  review 

■  A«  noted  in  the  pn^sal,  the  State  must  still 
submit  provisions  related  to  contingency  measures 
under  section  172(cXS)  of  the  Act.  The  USEPA  will 
address  this  issue  in  a  future  rulemaking  action. 


tables  was  approved  by  the  Acting 
Assistant  Administrator  for  Office  of  Air 
and  Radiation  on  October  4. 1993 
(Michael  Shapiro’s  memorandum  to 
Regional  Administrators).  A  future 
notice  will  inform  the  general  public  of 
these  tables.  Under  the  revised  tables 
this  action  is  remains  classified  as  a 
Table  3.  On  January  6. 1989.  the  Office 
of  Management  and  Budget  (OMB) 
waived  Table  2  and  Table  3  SIP 
revisions  (54  FR  2222)  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  2  years.  'The  USEPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  Table  3  SIP 
revisions.  The  OMB  has  agreed  to 
continue  the  waiver  imtil  such  time  as 
it  rules  on  USEPA’s  request.  ’This 
request  continued  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30. 1993. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing,  or 
establishing  a  precedent  for  any  ffiture 
request  for  revision  to  the  SIP  in  light 
of  specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  to  statutory  and  regulatory 
requirements. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  Judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  18. 1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  doss  not 
afreet  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2)  of  the  Act. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Particulate  matter. 

Dated:  January  31, 1994. 

David  A.  Ullrich, 

Acting  Regional  Administrator. 

Part  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  P — Indiana 

2.  Section  52.776  is  amended  by 
adding  paragraph  (p)  to  read  as  follows: 


§52.776  Control  strategy:  Particulate 
matter. 

***** 

(p)  Approval-On  January  13, 1993  the 
State  of  Indiana  submitted  a  particulate 
matter  State  Implementation  Plan 
revision  for  the  Vermillion  County 
nonattainment  area.  Additional 
information  was  submitted  on  February 
22, 1993  and  April  8, 1993.  'These 
materials  demonstrate  that  the  plein  will 
provide  for  attainment  of  the  National 
ambient  air  quality  standards  for 
particulate  matter  by  December  31, 

1994,  in  accordance  with  section 
189(a)(1)(B)  of  the  Clean  Air  Act. 

IFR  Doc.  94-3523  Filed  2-14-94;  8:45  ami 
BILUNQ  CODE  656fr-«0-F 

40CFRPart63 

[FRL-4837-6] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Compliance 
Extensions  for  Early  Reductions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  complete  enforceable 
commitments  received. 

SUMMARY:  'This  notice  provides  a  list  of 
companies  that  have  submitted 
“complete”  enforceable  commitments  to 
the  EPA  imder  the  Early  Reductions 
Provisions  [section  112(i)(5)]  of  the 
Clean  Air  Act  (CAA)  as  amended  in 
1990.  'The  list  covers  commitments 
determined  by  the  EPA  to  be  complete 
through  December  8. 1993,  and  includes 
the  name  of  each  participating 
company,  the  associated  emissions 
source  location,  and  the  EPA  Regional 
Office  which  is  the  point  of  contact  for 
further  information.  'This  is  one  of  a 
series  of  notices  of  this  type.  'The  most 
recent  notice  listed  twenty-five  sources 
which  have  had  commitments  deemed 
complete  by  the  EPA.  'The  EPA  will 
publish  adffitional  lists  of  complete 
submittals  on  a  monthly  basis,  as 
needed. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Beck  (telephone:  919-541-5421), 
Rick  Colyer  (telephone:  919-541-5262), 
or  Mark  Morris  (telephone:  919-541- 
5416),  Emission  Standards  Division 
(MD-13),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711  for  general  information 
on  the  Early  Reductions  Program.  For 
further  information  on  specific 
submittals  received  imder  the  Early 
Reductions  Program  contact  the 
appropriate  EPA  Regional  Office 
representative  listed  below: 

Region  I — ^Janet  Beloin  (617)  565-27d« 


Federal  Register  /  Vol.  59,  No.  31  /  Tuesday,  February  15,  1994  /  Rules  and  Regulations  7225 


Region  II — Umesh  Dholakia  or  Harish 
Patel  (212)  264-6676 

Region  IE — Alice  Chow  (215)  597- 
6550 

Region  IV — Anthony  Toney  (404) 
347-2864 

Region  V — Aurelio  Alvarez  (312)  353- 
8657 

Region  VI — Tom  Driscoll  (214)  655- 
7549 

Region  VII — Pete  Fulweiler  (913)  551- 
7320 

Region  VIII — Cory  Potash  (303)  293- 
1886 

Region  IX— Ed  Pike  (415)  744-1248 

Region  X— Chris  Hall  (206)  553-1949 
SUPPLEMENTARY  INFORMATION:  Under 
section  112(i)(5)  of  the  Clean  Air  Act 
(CAA)  as  amended  in  1990,  an  existing 
source  of  hazardous  air  pollutant 
emissions  may  obtain  a  6-year  extension 
of  compliance  with  an  emission 
standard  promulgated  imder  section 
112(d)  of  the  CAA,  if  the  source 
achieves  sufficient  reductions  of 
hazardous  air  pollutant  emissions  prior 
to  certain  dates.  The  final  rule  was 
published  in  the  Federal  Register  on 
December  29, 1992,  (57  FR  61970). 

Sources  choosing  to  participate  in  the 
Early  Reductions  Program  must 
document  base  year  emissions  and  post- 
reduction  emissions  to  show  that 
sufficient  emission  reductions  have 
been  achieved  to  qualify  for  a 
compliance  extension.  As  a  first  step 


toward  this  demonstration,  some 
sources  may  be  required  to  submit  an 
enforceable  commitment  containing 
base  year  emission  information,  or  if  not 
required,  may  voluntarily  submit  such 
emission  information  to  the  EPA  for 
approval.  As  stated  in  the  proposed 
Early  Reductions  rule,  the  EPA  will 
review  these  submittals  to  verify 
emission  information,  and  also  will 
provide  the  opportimity  for  pubhc 
review  and  comment.  Following  the 
review  and  comment  process  and  after 
sources  have  had  the  chance  to  revise 
submittals  (if  necessary),  the  EPA  will 
approve  or  disapprove  the  base  year 
emissions. 

To  facilitate  the  public  review  process 
for  program  submittals,  the  proposed 
rule  contains  a  commitment  by  the  EPA 
to  give  public  notice  of  submittals 
received  which  have  been  determined  to 
be  complete  and  which  are  about  to 
imdergo  technical  review  within  the 
EPA.  Members  of  the  public  wishing  to  . 
obtcun  more  informaticm  on  a  specific 
submittal  then  may  contact  the 
appropriate  EPA  Regional  Office 
representative  listed  above. 

Thirty-eight  enforceable  commitments 
and  base  year  submittals  are  currently 
being  reviewed  by  EPA  for 
completeness  and  thirty-three  have  been 
determined  to  be  complete  to  date. 

Some  of  the  early  reductions  submittals 
received  actually  contain  multiple 


enforceable  commitments;  that  is,  some 
companies  have  decided  to  divide  their 
particular  plant  sites  into  more  than  one 
early  reductions  source.  Each  of  these 
sources  must  achieve  the  required 
emissions  reductions  individually  to 
qualify  for  a  compliance  extension.  The 
purpose  of  today’s  notice  is  to  add  the 
following  commitments  to  the 
previously  published  list  of  twenty-five 
complete  commitments:  Aristech, 
Ironton,  Ohio;  BP  Oil,  Belle  Chase, 
Louisiana;  DuPont,  Camden,  South 
Carolina;  Hoechst  Celanese,  Bishop, 
Texas;  Miles,  Baytown,  Texas;  Miles, 
New  Martinsville,  WV;  and  Shell, 
Franklin,  Kentucky.  As  the  remaining 
submittals  are  determined  to  be 
complete,  they  will  appear  in 
subsequent  notices.  Also  appearing  in 
today’s  notice  is  a  table  listing 
enforceable  commitments  that  have 
been  approved  by  EPA  to  date. 

Table  1  below  lists  companies  that 
have  made  complete  enforceable 
commitments  or  base  year  emissions 
submittals  that  have  b^n  approved  by 
EPA  as  of  December  8, 1993.  Table  2 
below  lists  those  companies  that  have 
made  complete  enforceable 
commitments  or  base  year  emission 
submittals  imder  the  Early  Reductions 
Program  through  December  8, 1993. 
These  submittals  are  undergoing 
technical  review  within  the  EPA  at  this 
time. 


Table  1.— Approved  Enforceable  Commitments  and  Base  Year  Emissions  Submittals  as  of  December  8, 1993 


Company 


Location 


EPA 

region 


1.  Dow  Coming' . . 

2.  Johnson  &  Johnson 

3.  Wyeth-Ayerst . 


Midland.  Ml  . V 

Sherman,  TX  .  VI 

Rouses  Point,  NY  . . .  II 


Table  2.— Complete  Enforceable  Commitments  and  Base  Year  Emissions  Submittals  as  of  December  8, 1993 


Company 

Location 

1.  Amoco  Chemical  Co.  (first  source)  . 

2.  Amoco  Chemical  Co.  (second  source)  . 

Texas  City,  TX . . . 

.Texas  City,  TX . 

Lake  Charles,  LA . . . 

Baton  Rouge,  LA  . . . 

Baton  Rouge,  LA  . 

Baton  Rouge,  LA  . . . . . . . 

IfOrrton  OH  .  .  , . . . 

Ironton,  OH  . .^....« . 

SaugeL  IL . . . 

10.  Allied-Signal . . . 

Philadelphia,  PA  . . . . . . . 

Port  Neches,  TX  . . . 

Garyville,  LA  . . . - . 

Springfield,  MA  . . . 

FranWin,  KY . - . 

IK  Orridental  Ohemirfll . . 

Belle,  WV . . . . . 

Waynec^uille,  NC  . 

17.  Dow  . . . 

Daltftn,  GA  . 

Pascagoula,  MS  . 

19.  Hoect'st  C-Aieoe<se  .  . 

Bishop,  TX . 

20.  Monsanto  (first  source) . 

St  Louis,  MO . 

EPA 

region 


sVI 

VI 

VI 

VI 

VI 

VI 

V 

V 

V 

III 
VI 
VI 
I 

IV 

III 

IV 
IV 
IV 

VI 

VII 
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Table  2.— Complete  Enforceable  Commitments  and  Base  Year  Emissions  Submittals  as  of  December  8, 

1993 — Continued 


Company 

Location 

EPA 

region 

21.  Monsanto  (second  source) . 

SL  Louis,  MO . 

VII 

22.  PPG . 

New  Martinsvilie,  WV  . 

III 

23.  Aristech . 

Ironton,  OH . . . 

V 

24.  BP  Oil  . 

Belle  Chase,  LA . . . 

VI 

25.  DuPont . . . 

Camden,  SC . - . 

IV 

-  26.  Hoechst  Celanese  . . . 

Bishop,  TX . . . 

VI 

27.  Miles  . 

Baytown,  TX  . . . 

VI 

28.  Miles  (first  source) . 

New  Martinsville,  WV  . 

III 

29.  Miles  (second  source) . 

New  Martiftsville,  WV  . 

III 

30.  Shell . 

Franklin,  KY  . 

IV 

At  a  later  time  (most  likely  within  one 
to  three  months  of  today’s  date),  the 
EPA  Regional  Offices  will  provide  a 
formal  opportunity  for  the  public  to 
comment  on  the  submittals  added  to  the 
list  of  “complete”  commitments  by 
today’s  notice.  To  do  this,  the  Regional 
Office  will  pubhsh  a  notice  in  the 
source’s  general  area  announcing  that  a 
copy  of  the  source’s  submittal  is 
available  for  public  inspection  and  that 
comments  will  be  received  for  a  30  day 
period. 

Dated:  February  8. 1994. 

Mary  Nichols, 

Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  94-3430  Filed  2-14-94;  8:45  am] 
HLUNG  COOC  6660-60-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7028 

[OR-943-4210-06;  GP4-014;  OR-46603 
(WASH)] 

Partial  Revocation  of  Executive  Order 
No.  7693  Dated  August  19, 1937; 
Washington 

AGENCY:  .Bureau  of  Land  Management, 
Interior. 

action:  Pubhc  Land  Order. 

SUMMARY:  This  order  revokes  an 
Executive  order  insofar  as  it  affects 
11,725.30  acres  of  lands  withdrawn  for 
the  Department  of  Agriculture  for  the 
Northeast  Washington  Project,  LA-WA 
2.  The  lands  are  no  longer  needed  for 
the  purpose  for  which  they  were 
withdrawn.  The  lands  have  been 
conveyed  out  of  Federal  ownership  and 
ivill  not  be  restored  to  surface  entry. 
EFFECTIVE  DATE:  March  17, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 


Donna  Kauffman,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965, 
Portland,  Oregon  97208-2965,  503-280- 
7162. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 

1714  (1988),  it  is  ordered  as  follows: 

1.  Executive  Order  No.  7693  dated 
August  19, 1937,  which  withdrew 
pubhc  lands  for  reforestation, 
forestation,  and  soil  erosion  control 
purposes,  is  hereby  revoked  insofar  as  it 
affects  the  following  described  lands: 

Willamette  Meridian 
Colville  National  Forest 
T.  33  N..  R.  40  E., 

Sec.  11.  SV2NEV4  and  NV2SEV4 
Sec.  20,  EV^; 

Sec.  21,  SWV. 

T.  37  N.,  R.  40  E., 

Sec.  4,  lots  1  and  3; 

Sec.  6,  lots  3  and  4.  and  NV2SEV4; 

Sec.  21,  SV^sSWV.; 

Sec.  28,  NV2NWV4  and  SWV4NWV4. 

T.  31  N.,  R.  41  E., 

Sec.  12,  SEV4. 

T.  33  N..  R.  41  E., 

Sec.  18,  lots  6  to  12,  inclusive,  and  EV2; 
Sec.  21,  WV2WV2SWV4NWV4. 

T.  36  N..  R.  41  E., 

Sec.  29,  NV2SWV4. 

T.  37  N.,  R.  41  E., 

Sec.  7,  SEV4SEV4SEV4NWV4, 
EV2NEV4SWV4,  SV2NWV4NEV4SWV4, 
SWV4NEV4SWV4,  NWV4NEV4SEV4SWV4, 
and  NV2NWV4SEV4SWV4. 

T.  38  N.,  R.  41  E., 

Sec.  4,  SWV4SEV4: 

Sec.  9.  V\'V2NEV4,  SEV4NEV4,  EV2NWV4. 
and  SV2. 

T.  31  N.,  R.  42  E., 

Sec.  5,  NV2NWV4  and  SWV4NWV4: 

Sec.  6,  lots  1,  2,  3,  and  4,  EV2,  and  EV2WV2: 
Sec.  7,  lot  4,  SEV4SWV4,  and  SEV4; 

Sec.  8,  lots  1,  2,  3,  and  4,  and  EV2SWV4: 
Sec.  18,  lots  1,  2,  3,  and  4,  EV2,  and 
EV2WV2: 

T.  33  N.,  R.  42  E., 

Sec.  19,  lot  2  and  WV2SEV4NWV4. 

T.  37  N..  R.  42  E., 


Sec.  12,  EV2WV2  and  SWV4SEV4. 

T.  38  N.,  R.  43  E., 

Sec.  19,  lot  8. 

T.  40  N.  R.  43  E., 

Sec.  3,  lots  4  and  9. 

Kaniksu  National  Forest 
T.  31  N.,  R.  42  E., 

Sec.  4,  lots  1,  2,  3,  and  4,  SV2NV2,  and  SV2: 
Sec.  12,  NEV4NEV4: 

Sec.  14; 

Sec.  17,  EV2SWV4: 

Secs.  22  and  24; 

Sec.  26,  NEV4NEV4  and  SEV4NWV4; 

Sec.  28,  N'A; 

Sec.  29; 

Sec.  30.  lots  1,  2,  3,  and  4,  EV2,  and 
E'/iWVz; 

Sec.  31,  lots  1  and  2,  NEV*,  and  EV2NWV4; 
Sec.  34,  lots  1  and  2,  lots  7  to  12,  inclusive, 
SWV4NEV4,  and  SV2NWV4. 

T.  34  N..  R.  42  E., 

Sec.  11.  NViNEV4  and  SEV4SEy4; 

Sec.  13,  lots  1  and  2,  WV2NEV4,  NV2NWV4. 

and  SWV4NWV4; 

Sec.  14,  NEV4; 

Sec.  22; 

Sec.  25,  lots  3  and  4,  NEV4NWV4, 
NEV4SWV4,  and  NWV4SEV4. 

T.  31  N.,  R.  43  E., 

Sec.  19,  lots  1,  2,  and  3,  EV2NWV4,  and 
NEV4SWV4. 

T.  33  N..  R.  43  E., 

Sec.  10,  those  lands  in  Patent  No. 

46690025  in  NWV4SWV4. 

Colville  and  Kaniksu  National  Forests 
T.  31  N.,  R.  42  E., 

Sec.  5,  SEV4SWV4; 

Sec.  8,  EV2  and  E'/iNWV4. 

The  areas  described  aggregate  11,725.30 
acres  in  Stevens  and  Pend  (Dreille  Counties. 

2.  The  lands  have  been  conveyed  out 
of  Federal  ownership  and  will  not  be 
restored  to  operation  of  the  public  land 
laws. 

Dated;  January  26. 1994. 

Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  94-3409  Filed  2-14-94;  8:45  am] 
BILUNQ  CODE  4310-33-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Part  286 
[INS  No.  1392-93] 

RIN1115-AA30 

Immigration  User  Fee;  Remittance 
Requirements 

agency:  Immigration  and  Natmalization 
Service,  Justice. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rulemaking 
publishes  changes  to  requirements 
related  to  the  Immigration  User  Fee 
Account  (lUFA).  This  dociunent 
proposes  to  amend  existing  regulations 
to  comply  with  the  1991  and  1994 
Department  of  Justice  Appropriations 
Acts  and  with  a  nomendature  change. 

In  addition,  this  proposed  rule 
establishes  a  change  to  where 
remittances  shall  be  sent;  a  requirement 
for  additional  information  in  the 
remittance  and  statement  procedures  for 
fees:  a  clarification  as  to  how 
remittances  must  be  paid;  and  an 
extension  to  the  length  of  time  records 
must  be  maintained. 

Important  emd  necessary  information 
not  cxurently  available  to  the 
Immigration  and  Naturalization  Service 
(INS)  would  improve  INS  management 
of  the  lUFA.  Budgetary  estimates  based 
upon  projected  fee  collections  would  be 
more  precise  thereby  improving  the 
allocation  of  funds  among  programs.  In 
addition,  collections  activities  would  be 
enhanced  since  the  information 
provided  with  a  remittance  would 
ensme  proper  recording  of  the  fees 
collected. . 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  18, 1994. 
ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Director, 
Policy  Directives  and  Instructions 
Branch,  Immigration  and  Natmalization 
Service,  425  I  Street,  NW.,  room 
5307,Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
No.  1392-93  on  your  correspondence. 


FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Natchuras,  Budget  Analyst,  Fee 
Analysis  and  Operations  Branch,  Office 
of  Finance,  Office  of  Budget, 

Immigration  and  Naturalization  Service, 
425  I  Street  NW.,  room  6307, 
Washington,  DC  20536,  telephone  (202) 
616-2754. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Justice  Appropriations 
Act,  1994,  (Pub.  L.  103-121,  October  27, 
1993,)  increased  the  Immigration  User 
Fee  from  $5,00  to  $6.00  per  individual. 

In  addition,  the  Department  of  Justice 
Appropriations  Act,  1991,  (Pub.  L.  101- 
515,  November  5, 1990,)  made  other 
changes  to  the  Immigration  and 
Nationality  Act.  This  proposed  rule 
reflects  those  changes  in  8  CFR  286.  The 
requirements  for  fee  collection  data, 
remittance  information,  and  records 
maintenance  are  required  to  improve 
financial  management  processes 
including  budgeting,  collection  and  debt 
management,  and  auditing  functions. 
Lastly,  this  proposed  rule  implements  a 
nomenclature  change  throughout  8  CFR 
286  to  remove  the  word  “Comptroller’*^ 
and  to  add  in  its  place  the  words 
“Associate  Commissioner,  Finance.” 

More  specifically,  this  proposed  rule 
changes  the  cmrent  regulation  in  the 
following  ways.  A  new  requirement  is 
established  for  the  monthly  submission 
of  a  summary  report  showing  the  user 
fees  collected  in  the  preceding  month 
and  the  associated.number  of  ticket 
sales.  In  addition,  the  remittance 
depository  cited  in  the  current 
regulation  is  changed  fi'om  one  of 
specific  identification  to  that  of  a 
“designated  Treasury  depository.” 
Further,  a  requirement  is  added  to 
require  the  quarterly  remittance 
statement  to  separately  identify  interest 
and  penalty  payments  from  the  actual 
user  fee  remittance.  Finally,  the  record 
retention  period  is  changed  from  2  years 
to  5  years.  These  changes  are  being 
made  to  improve  financial  management 
of  the  user  fee  account.  Also,  these 
changes  are  resjmnsive  to 
recommendations  in  Department  of 
Justice,  Office  of  Inspector  General 
audits  of  the  accoimt. 

In  compliance  with  5  U.S.C  605(b), 
the  Commissioner  of  INS  certifies  that 
the  proposed  rule  would  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities. 
The  Government  does  not  collect  the 
user  fees  directly  from  passengers,  but 


from  the  air  and  vessel  carriers  or  their 
agents.  Each  entity  that  issues  a 
document  or  ticket  to  an  individual  for 
transportation  by  a  commercial  aircraft 
or  commercial  vessel  into  the  United 
States  is  required  to  collect  the 
immigration  user  fee  at  the  time  the 
ticket  is  issued,  and  if  the  issuer  fails  to 
collect  the  fee  at  the  time  of  issuance, 
the  entity  providing  the  transportation 
collects  the  user  fee  when  the  passenger 
departs  the  United  States.  The 
information  required  imder  this  rule 
should  be  readily  available  from 
business  records  which  must  be 
maintained  as  a  routine  business 
practice. 

This  proposed  rule  is  not  considered 
by  the  Immigration  and  Naturalization 
Service,  to  be  a  “significant  regulatory 
action”  under  Executive  Order  12866 
§  3(f),  Regulatory  Planning  and  Review, 
and  the  Office  of  Management  and 
Budget  (OMB)  has  waived  its  review 
process  under  section  6(a)(3)(A). 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  cleared  by  the  OMB, 
under  the  provisions  of  the  Paperwork 
Reduction  Act.  The  OMB  clearance 
number  is  1115-0142. 

List  of  Subjects  in  8  CFR  Part  286 

Air  carriers.  Immigration,  Maritime 
carriers.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  part  286  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
to  read  as  follows: 

PART  286— IMMIGRATION  USER  FEES 

1.  The  authority  citation  for  part  286 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1356;  8  CFR  part  2. 

2.  Section  286.2  is  revised  to  read  as 
follows: 

§  286.2  Fee  for  arrival  of  passengers 
aboard  commercial  aircraft  or  commercial 
vessels. 

(a)  Under  the  provisions  of  section 
286(b)  of  the  Act  a  $6.00  fee  per 
individual  is  charged  and  collected  by 
the  Commissioner  for  the  immigration 
inspection  of  each  passenger  aboard  a 
commercial  aircraft  or  commercial 
vessel,  arriving  at  a  Port-of-Entry  in  the 
United  States,  or  for  the  preinspection 
of  a  passenger  in  a  place  outside  the 
United  States  prior  to  such  arrival, 
except  as  provided  in  $286.3. 
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(b)  Twenty  business  days  after  the  end 
of  each  calendar  month,  each 
commercial  aircraft  and  vessel  carrier  or 
ticket  selling  agent  shall  submit  to  the 
Immigration  and  Naturalization  Service, 
Associate  Commissioner,  Finance,  a 
siunmaiy  statement  showing  the  amount 
of  user  fees  collected  in  the  preceding 
month.  The  summary  information  shall 
include  the  fees  expected  to  be  remitted 
to  INS  and  the  number  of  tickets  sold. 
This  information  should  be  forwarded 
to  the  Immigration  and  Natiualization 
Service,  Chief,  Fee  Analysis  and 
Operations  Branch,  425  I  Street,  NW., 
room  6307,  Washington,  DC  20536. 

3.  In  §  286.3  paragraph  (a)  is  revised 
to  read  as  follows: 

§286.3  Exceptions. 
***** 

(a)  Persons,  other  than  aircraft 
passengers,  whose  travel  originated  in 
Canada,  Mexico,  the  adjacent  islands, 
and  territories  or  possessions  of  the 
United  States; 

***** 

4.  In  §  286.5  paragraphs  (b),  (c)  and  (d) 
are  revised  to  read  as  follows: 

§  286.5  Remittance  and  statement 
procedures. 

***** 

(b) (1)  Fee  remittances  shall  be  sent  to 
the  Immigration  and  Naturalization 
Service,  at  a  designated  Treasiuy 
depository,  for  receipt  no  later  than  31 
days  after  the  close  of  the  calendar 
quarter  in  which  the  fees  are  collected, 
except  the  fourth  quarter  payment  for 
fees  collected  shall  be  made  on  the  date 
that  is  ten  days  before  the  end  of  the 
U.S.  Government’s  fiscal  yetu',  and  the 
ftrst  quarter  payment  shall  include  any 
collections  made  in  the  preceding 
quarter  that  were  not  remitted  with  the 
previous  payment.  The  fiscal  year 
referenced  is  the  U.S.  Government’s 
fiscal  year  which  begins  on  October  1 
and  ends  on  September  30. 

(2)  Late  payments  will  be  subject  to 
interest,  penalty,  and  handling  charges 
as  provided  in  the  debt  Collection  Act 
of  1982  (31  U.S.C.  3717).  Refunds  by  a 
remitter  of  fees  collected  in  conjimction 
vdth  unused  tickets  or  documents  for 
transportation  should  be  netted  against 
the  next  subsequent  remittance. 

(c)  Along  wim  the  remittance,  as  set 
forth  in  paragraph  (b)  of  this  section, 
each  remitter  making  such  remittance 
shall  attach  a  statement  which  sets  forth 
the  following: 

(1)  Name  and  address; 

(2)  Taxpayer  identification  number; 

(3)  Calendar  quarter  covered  by  the 
payment; 

(4)  Interest  and  penalty  charges;  and 

(5)  Total  amount  collected  and  remitted. 


(d)  Remittances  in  U.S.  dollars  must 
be  made  by  check  or  money  order 
through  a  U.S.  bank,  to  Associate 
Commissioner,  Finance,  INS. 

***** 

5.  Section  286.6  is  revised  to  read  as 
follows: 

§  286.6  Maintenance  of  records. 

Each  collector  and  remitter  shall 
maintain  records  necessary  for  the 
Service  to  verify  the  accuracy  of  fees 
collected  and  remitted  and  to  otherwise 
determine  compliance  with  the 
applicable  statutes  and  regulations. 

Such  records  shall  be  maintained  for  a 
period  of  five  years  from  the  date  of  fee 
collection.  Each  remitter  shall  advise 
the  Associate  Commissioner,  Finance,  of 
the  name,  address,  and  telephone 
number  of  a  responsible  officer  who 
shall  have  the  authority  to  verify  and 
produce  any  records  required  to  be 
maintained  under  this  part.  'The 
Associate  Commissioner,  Finance,  shall 
be  promptly  notified  of  any  changes  of 
the  responsible  officer. 

§  286.1(e),  286.4(c),  286.5(d),  286.5(e),  and 
286.6  [Amend^ 

6.  In  §§  286.1(e),  286.4(c),  286.5(d), 
286.5(e),  and  286.6,  remove  the  word 
“Comptroller”  and  add  in  its  place 
“Associate  Commissioner,  Finance” 
wherever  it  appears. 

Dated:  January  14, 1994. 

Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Sendee. 

(FR  Doc.  94-3395  Filed  2-14-94;  8:45  am) 
BILUNQ  CODE  4410-10-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  93-NM-227-AD] 

Airworthiness  Directives;  Airbus 
Industrie  Model  A300,  A300-600,  A310, 
and  A320  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Industrie  Model  A300, 
A300-600,  A310,  and  A320  series 
airplanes.  'This  proposal  would  require 
that  certain  landing  gear  brakes  be 
inspected  for  wear  and  replaced  if  the 
wear  limits  prescribed  in  this  proposal 
are  not  met.  and  that  the  specified  wear 


limits  be  incorporated  into  the  FAA- 
approved  maintenance  inspection 
program.  ’This  proposal  is  prompted  by 
an  accident  in  which  a  transport 
category  airplane  executed  a  rejected 
takeoft  (RTO)  and  was  imable  to  stop  on 
the  runway  due  to  worn  brakes;  and  the 
subsequent  review  of  allowable  brake 
wear  limits  for  all  transport  category 
airplanes.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
the  loss  of  brake  effectiveness  during  a 
high  energy  RTO. 

DATES:  Comments  must  be  received  by 
April  11, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation  - 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
227-AD.  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW,,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-2145;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which^he  following 
statement  is  made:  “Ck)mments  to 
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Docket  Number  93-NM-227-AD.”  The 
postcard  will  be  date  stamped  emd 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-227-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

In  1988,  a  McDonnell  Douglas  Model 
DG-IO  series  airplane  was  involved  in 
an  aborted  takeoff  accident  in  which 
eight  of  the  ten  brakes  failed  and  the 
airplane  ran  off  the  end  of  the  nmway. 
Investigation  revealed  that  there  were 
failed  pistons  on  each  of  the  eight 
brakes,  with  O-rings  damaged  by  over- 
extension  due  to  extensive  wear.  Fluid 
leaking  from  the  damaged  pistons 
caused  the  hydraulic  hises  to  close, 
releasing  all  brake  pressure. 

This  accident  prompted  a  review  of 
allowable  wear  limits  for  all  brakes 
installed  on  transport  category 
airplanes.  The  FAA  and  the  Aerospace 
Industries  Association  (AIA)  jointly 


developed  a  set  of  dynamometer  test 
guidelines  that  could  be  used  to  validate 
appropriate  wear  limits  for  all  airplane 
brakes.  It  should  be  noted  that  this  worn 
brake  accountability  determination 
validates  brake  wear  limits  with  respect 
to  brake  energy  capacity  only  and  is  not 
meant  to  accoimt  for  any  reduction  in 
brake  force  due  solely  to  the  wear  state 
of  the  brake.  The  guidelines  for 
validating  brake  wear  limits  allow  credit 
for  use  of  reverse  thrust  with  a  critical 
engine  inoperative  to  determine  the 
energy  level  absorbed  by  the  brake 
during  the  dynamometer  test. 

The  FAA  has  requested  that  airframe 
manufacturers  of  transport  category 
airplanes:  (1)  determine  required 
adjustments  in  allowable  wear  limits  for 
all  of  its  brakes  in  use,  (2)  schedule 
dynamometer  testing  to  validate  wear 
limits  as  necessary,  and  (3)  submit 
information  from  items  (1)  and  (2)  to  the 
FAA  so  that  appropriate  rulemaking 
action(s)  can  ^  initiated. 

Airbus  Industrie  has  conducted  worn 
brake  rejected  takeoff  (RTO) 
dynamometer  testing  and  analyses  on 
various  brakes  installed  on  certain 
Model  A300,  A300-600,  A310,  and 


A320  series  airplanes.  Based  on  the 
results  of  that  testing  and  analyses,  the 
FAA  has  determined  that  the  maximum 
brake  wear  limits  currently  ' 
recommended  in  the  Component 
Maintenance  Manual  for  Model  A300, 
A300-600,  A310,  and  A320  series 
eiirplanes  equipped  with  brakes 
manufacture  by  Messier-Bugatti, 
BFCoodrich,  Allied  Signal  (ALS) 
Aerospace  Company  (Bendix),  or 
Aircraft  Braking  Systems  (ABS)  are 
acceptable  as  they  relate  to  the 
effectiveness  of  the  brakes  during  a  high 
energy  RTO.  Consequently,  the  FAA  has 
determined  that  the  brake  wear  limits 
for  Model  A300,  A300-600,  A310,  and 
A3 20  series  airplanes  must  be 
incorporated  into  the  FAA-approved 
maintenance  inspection  program. 

The  FAA  has  determined  that,  in 
order  to  prevent  loss  of  brake 
effectiveness  during  a  high  energy  RTO, 
the  following  meiximum  brake  wear 
limits  are  necessary  for  Model  A300, 
A300-600,  A310,  and  A320  series 
airplanes  equipped  with  Messier- 
Bugatti,  BFCoodrich,  ALS  Aerospace 
Company  (Bendix),  or  ABS  brakes. 


Airbus  Industrie  Model  A300,  A300-600,  A310,  And  A320  Series  Airplanes  Equipped  With  Messier-Bugatti, 
BFCoodrich,  Allied  Signal  (ALS)  Aerospace  Company  (Bendix),  or  Aircraft  Braking  Systems  (ABS)  Brakes 


Airplane  model/series 

Brake  manufacturer 

Brake  part  No. 

Maximum  brake  wear  limit 
(irKh/mm) 

A300-B2-100  . 

Messier-Bugatti . . . 

286349-115 

0.98"  (25.0  mm). 

A30D-B2-100  . 

Messier-Bugatti . 

286349-116 

0.98"  (25.0  mm). 

A300-B2-100 . . . 

BFGoodrich  . 

2-1449 

1.4"  (35.6  mm). 

A300-B2-100  . 

BFGoodrich  . 

2-1449 

1.1"  (27.9  mm)  S.C.’ 

A300-B4-100  . 

Messier-Bugatti . 

A21 329-41-7 

1.1"  (28.0  mm). 

A300-B4-100  . 

Messier-Bugatti . 

A21329-41-17 

1.1"  (28.0  mm). 

A.‘^nn-fU-inn 

At .«?  (Rflnriiir)  . 

2606802-3/-4/-5 

0.9"  (22.9  mmj. 

A.'^nn-fu-mn . 

ALS  (Bendix)  . 

2606802-3M/-5 

1.48"  (37.6  mm)  S.C.’ 

A30(>-B4-100 . 

RFGorvfririi  . . 

2-1449 

1 .4"  (35.6  mm). 

A;mn-FU-inn 

RFGfwIrir.h  . 

2-1449 

1.1"  (27.9  mm)  S.C.’ 

A300-B4-200  &  A300-600  . 

MA5Sinr-Riig;)tti  .  .  . 

C20060-100 

1.1"  (28.0  mm). 

A.‘^nn-FU-?nn  a  A.'tnn-finn 

ALS  (Bendix)  . 

2607932-1 

0.9"  (22.9  mm). 

Asnn-Fu-pnn  a  Aann-Ron 

Al  .R  (Rfindi*)  . 

2607932-1 

1.48"  (37.6  mm)  S.C.’ 

A300-B4-600R  . . . 

Messier-Bugatti . 

C20210000 

1 .97"  (50.0  mm). 

A300-B4-600R  . 

Messier-Bugatti . 

C20210200 

1.97"  (50.0  mm). 

A31 0-200  . 

MA<t<tiAr-RiiQAtti . , . 

C20089000 

1.1"  (28.0  mm). 

A31 0-200  . 

ALS  (Bendix)  . ! . 

2606822-1 

1 .26"  (32.0  mriri). 

A31 0-200  . 

Al  S  (RAndi*)  . 

2606822-1 

1 .5"  (38.2  mm)  S.C.’ 

A31 0-300  . 

Messier-Bugatti . 

C201 94000 

1 .97"  (50.0  mm). 

A.HtWVUI 

MA<$.SiAr-RiigAtti  . 

C201 94200 

1.97"  (50.0  mm). 

Aaifv-:^nn 

ARS 

5010995 

1.97"  (50.0  mm). 

AS9n 

Messier-Bugatti . 

C20225000 

1.97"  (50.0  mm). 

Ar\9n  . 

MAAsiAr-Ri  iQAtti . 

C20225200 

1.97"  (50.0  mm). 

BFCoodiictT . 

2-1526-2  -- 

1.97"  (50.0  mm). 

A320-200  . 

BFGoodrich  . 

2-1526-3M 

2.68"  (68.0  mmj. 

S.C.  represents  “Service  Configured”  brakes,  which  are  marked  according  to  the  instructions  provided  in  the  brake  manufacturer's  Component 
Maintenance  Manual. 


These  airplanes  are  manufactured  in 
France  and  are  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 


bilateral  airworthiness  agreement.  The 
FAA  has  determined  that  AD  action  is 
necessary  for  products  of  this  type 
design  that  are  certificated  for  operation 
in  the  United  States. 


Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
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that  certain  landing  gear  brakes  be 
inspected  for  wear  and  replaced  if  the 
wear  limits  prescribed  in  this  proposal 
are  not  met,  and  that  the  specified  wear 
limits  be  inc(«p<Hated  into  the  FAA- 
approved  maintenance  inspection 
program. 

llie  FAA  estimates  that  101  Model 
A300,  A300-600,  A310,  and  A320  series 
airplanes  of  U.S.  registry  and  5  U.S. 
operators  would  be  affected  by  this 
proposed  AD.  The  FAA  estimates  that  it 
would  take  approximately  20  work 
hours  per  operator,  at  an  average  labor 
rate  of  $55  per  work  hom,  for  each 
operator  to  incorporate  the  proposed 
revision  of  its  FAA-approv^ 
maintenance  inspection  program.  The 
total  cost  impact  of  that  proposed 
requirement  on  U.S.  operators  of  Model 
A300,  A300-600,  A310,  and  A320  series 
airplanes  is  estimated  to  be  $5,500,  or 
$1,100  per  operator. 

The  FAA  also  estimates  that  it  would 
take  15  work  hours  per  airplane,  at  an 
average  labor  rate  of  $55  per  work  hour, 
to  accomplish  the  proposed  inspection. 
The  cost  of  requir^  parts  to  accomplish 
the  change  in  wear  limits  for  these 
airplanes  (that  is,  the  cost  resulting  firom 
the  requirement  to  change  the  bra^s 
before  they  are  worn  to  their  previously 
approved  limits  for  a  one-time  change) 
would  be  approximately  $2,236  per 
airplane.  The  FAA  estimates  that  28  of 
the  101  affected  airplanes  of  U.S. 
registry  would  be  required  to 
accomplish  the  proposed  inspection. 
Based  on  these  figures,  the  total  cost 
impact  of  that  proposed  requirement  on 


U.S.  operators  of  these  airplanes  is 
estimated  to  be  $85,708,  or  $3,061  per 
edrplane. 

These  total  cost  figures  assume  that 
no  operator  has  yet  accomplished  the 
requirements  of  this  AD. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govenament  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  the  DOT  ' 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  Aop.  1354(a).  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by  • 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  93-NM-227-AD. 

Applicability:  Model  A300,  A300-600, 
A310,  and  A320  series  airplanes  equipped 
with  Messier-Bugatti,  BFGoodrich,  Allied 
Signal  (ALS)  Aerospace  Company  (Bendix), 
or  Aircraft  Braking  Systems  (ABS)  brakes: 
certificated  in  any  category. 

Compliance:  R^uired  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  loss  of  brake  effectiveness 
during  a  high  energy  rejected  takeoff  (RTO), 
accomplish  the  following: 

(a)  Within  180  days  after  the  effective  date 
of  this  AD,  accomplish  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD. 

(1)  Inspect  main  landing  gear  brakes  having 
the  brake  part  numbers  listed  below  for  wear. 
Any  brake  worn  more  than  the  maximum 
wear  limit  specified  below  must  be  replaced, 
prior  to  further  flight,  with  a  brake  within 
that  limit. 


Airbus  Industrie  Model  A300,  A300-600,  A310,  and  A320  Series  Airplanes  Equipped  with  Messier-Bugatti, 
BFGoodrich,  Alued  Signal  (ALS)  Aerospace  Company  (Bendix),  or  Aircraft  Braking  Systems  (ABS)  Brakes 


Airplane  model/series 


A300-B2-100 . . . . 

A300-B2-100  . 

A300-e2-100 . . . 

A300-B2-100 . . . . 

A300-B4-100 . . . 

A300-B4-100 . . . 

A300-e4-100 . . . . 

A300-B4-100 . . . 

A300-B4-100 . . . . 

A300-^4-100 . . . 

A300-e4-200  &  A300-600  . . 

A300-e4-200  &  A300-600  . . 

A300-B4-200  &  A30a-600 . 

A30D-64-600R  . 

A3(X>-e4-600R  . 

A31 0-200  . 

A310-200  . 

A31 0-200  . . 

A31 0-300  . 

A31 0-300  _ _ _ 

A310-300  _ _ _ 

A320  . . . . . 

A320  _ 

A320-220  . 


Brake  manufacturer 


Messier-Bugatti . 

Messier-Bugatti . . 

BFGoodrich  . 

BFGoodrich  _ _ 

Messier-Bugatti . 

Messier-Bugatti . . 

ALS  (Berxjix)  . . . 

ALS  (Berxlix) . 

BFGoodrich  . . 

BFGoodrich  . . 

Messier-Bugatti . . 

ALS  (Berxtix)  . . 

ALS  (Bendix)  . . 

Messier-Bugatti . 

Messier-Bugatti . 

Messier-Bugatti . 

ALS  (Bendix)  . 

ALS  (Bendix)  . 

Messier-Bugatti . 

Messier-Bugatti _ 

ABS  . . 

Messier-Bugatti . . 

Messier-Bugatti . . 

BFGoodrich  . . 


Brake  part  No. 


Maximum  brake  wear  limit 
(inch/mm). 


286349-115 
286349-116 
2-1449 
2-1449 
A21 329^1-7 
A21329-41-17 
2606802-3/-4/-6 
2606802-3/-4/-5 
2-1449 
2-1449 
C20060-100 
2607932-1 
2607932-1 
C20210000 
C20210200 
C20089000 
2606822-1 
2606822-1 
C201 94000 
C201 94200 
5010995 
C20225000 
C20225200 
2-1526-2 


0.98"  (25.0  mm). 

0.98"  (25.0  mm). 

1.4"  (35.6  mm). 

1.1"  (27.9  mm).  S.C.’ 
1.1"  (28.0  mm). 

1.1"  (28.0  mm). 

0.9"  (22.9  mm). 

1.48"  (37.6  mm).  S.C.’ 
1.4"  (35.6  mm). 

1.1"  (27.9  mm).  S.C.’ 
1.1"  (28.0  mm). 

0.9"  (22.9  mm). 

1.48"  (37.6  mm).  S.C.» 
1.97"  (50.0  mm). 

1.97"  (50.0  mm). 

1.1"  (28.0  mm). 

1.26"  (32.0  mm). 

1.5"  (38.2  mm).  S.C.’ 
1.97"  (50.0  mm). 

1.97"  (50.0  mm). 

1.97"  (50.0  mm). 

1.97"  (50.0  mm). 

1.97"  (50.0  mm). 

1.97"  (50.0  mm). 
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Airbus  Industrie  Model  A300,  A300-600,  A310,  and  A320  Series  Airpunes  Equipped  with  Messier-Bugatti, 
BFGoodrich,  Allied  Signal  (ALS)  Aerospace  Company  (Bendix),  or  Aircraft  Braking  Systems  (ABS) 
Brakes— Continued 


Airplane  model/series 

Brake  manufacturer 

Brake  part  No. 

«  Maximum  br^e  wear  limit 
(inch/mm). 

A320-200  . . . 

BFGoodrich  . 

2-1526-3A^ 

2.68"  (68.0  mm). 

’  S.C.  represents  “Service  Configured”  brakes,  which  are  marked  according  to  the  instructions  provided  in  the  brake  manufacturer’s  Compo¬ 
nent  Maintenance  Manual. 


Note  1:  Measuring  instructions  that  must  Chapter  32-42-27  of  the  Airplane  manufacturer’s  Component  Maintenance 

be  revised  to  accommodate  the  new  brake  Maintenance  Manual  (AMM),  in  Chapter  32-  Manual  (CMM),  or  in  certain  service  bulletins 

wear  limits  specified  above  can  be  found  in  32-( )  or  32-44-{ )  of  the  brake  (SB),  as  listed  below: 


Brake  rrianufacturer 

Part  No. 

.  Documenbchapter 

Date/revision 
(or  later  revisions) 

For  model  A300-B2-100  series  airplanes; 

Messier-Bugatti . 

286349-115 

CMM  32-42-27  . 

April  1991. 

April  1991. 

January  1993. 

January  30, 1993 

Messier-Bugatti . 

286349-116 

CMM  32-42-27  . 

BFGoodrich . 

2-1449  &  S.C. 

CMM  32-44-37  . 

SB  567  (2-1449-32-4)  . 

For  model  A300-B4-100  series  airplanes: 

ALS  (Bendix)  . 

2606802-3 

CMM  32-42-02  . 

September  1993. 

March  31, 1993. 

January  1993. 

January  30, 1993. 

BFGoodrich . 

2606802-4 
2606802-5  &  S.C. 
2-1449  &  S.C. 

SB  2606802-32-003  . 

CMM  32-44-37  . 

SB  567  (2-1449-32-4)  . 

For  model  A30Q-B4-200  and  A300-600  series  airplanes: 

ALS  (Bendix)  . 

2607932-1  &  S.C. 

CMM  32-42-27  . 

September  1993. 

March  31,1993  &  Revision  1, 
dated  October  1, 1993. 

SB  2607932-32-002  . 

For  model  A300-B4-600R  Series  Airplanes: 

Messier-Bugatti . 

C20210000  & 

Airbus  SB  470-32-675 . 

April  6,  1990. 

C20210200 

For  model  A31 0-200  series  airplanes: 

ALS  (Berxlix)  . 

2606822-1  &  S.B. 

CMM  32-42-03  . 

September  1993. 

March  31,  1993. 

SB  2606822-32-002  . 

For  model  A31 0-300  Series  Airplanes: 

Messier-Bugatti . 

C20225000  & 

Airbus  SB  470-32-675 . 

April  6,  1990. 

C20225200 

(2)  Incorporate  into  the  FAA- 
approved  maintenance  inspection 
program  the  maximum  brake  wear 
limits  specified  in  paragraph  (a)(1)  of 
this  AO. 

(b)  An  alternative  method  of 
compliance  or  adjustment  of  the 
compliance  time  that  provides  an 
acceptable  level  of  safety  may  be  used 
if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the 
Manager,  Standardization  Branch, 
ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be 
issued  in  accordance  with  Federal 
Aviation  Regulations  (FAR)  21.197  ^d 


21.199  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Issued  in  Renton,  Washington,  on  February 
9, 1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  94-3461  Filed  2-14-94;  8:45  am) 
BILUNQ  CODE  4910-1S-U 


14CFRPart  39 

[Docket  No.  93-NM-228-AD] 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  767  series 


airplanes.  This  proposal  would  require 
dye  penetrant  inspection  and  proof 
pressure  testing  to  detect  cracks  or 
ruptures  of  the  crossover  pneumatic 
duct,  and  repair  or  replacement,  as 
necessary.  This  proposal  would  also 
require  stress  relieving  of  the  crossover 
pneumatic  duct  assembly.  This  proposal 
is  prompted  by  several  reports  of 
ruptured  engine  bleed  air  crossover 
ducts.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
failure  of  the  engine  bleed  air  crossover 
duct,  which  could  result  in  loss  of 
pneumatics  and  damage  to  adjacent 
structure. 

DATES:  Comments  must  be  received  by 
April  11, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
228-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055—4056. 
Comments  may  be  inspected  at  this 
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location  between  9  a.m.  and  L  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 

P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Mudrovich,  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-130S;  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056; 
telephone  (206)  227-2670;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  93-NM-228-AD.’’  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-228-AD.  1601  Lind  Avenue, 
SW;,  Renton,  Washington  98055—4056. 

Discussion 

On  July  14, 1993,  the  FAA  issued  AD 
93-14-11,  Amendment  39-8635  (58  FR 


43550,  August  17, 1993),  applicable  to 
Boeing  Mc^el  767  series  airplanes,  line 
position  001  through  307,  inclusive. 

That  AD  requires  a  dye  penetrant 
inspection  and  proof  pressure  testing  to 
detect  cracks  or  ruptures  of  the 
crossover  pneumatic  ducts,  and  repair 
or  replacement,  as  necessary.  That 
action  was  prompted  by  several 
reported  incidents  of  ruptured  engine 
bleed  air  crossover  ducts  on  certain 
Boeing  Model  767  series  airplanes.  The 
duct  ruptiues  resulted  in  a  loss  of  cabin 
pressure,  loss  of  bleed  air  to  the  air 
driven  hydraulic  pump,  loss  of  wing 
thermal  anti-ice  capabilities,  and 
damage  to  the  air  conditioning  p>anels. 
These  duct  ruptures  were  caused  by 
cracking,  which  started  and  progressed 
aroimd  the  circumferential  welds.  These 
cracks  formed  in  the  heat  affected  zones 
of  the  duct  welds  because  of  hydrogen 
oxide  (hydride)  concentration.  The 
hydrides  have  an  embrittling  effect  on 
the  duct  material,  which  may  initiate 
the  cracking. 

Duct  ruptures,  if  not  corrected,  could 
result  in  loss  of  pneumatics  for  cabin 
pressurization,  air  conditioning,  air 
driven  hydraulic  pump,  wing  thermal 
anti-ice,  hydraulic  reservoir 
pressurization,  engine  cross  starting 
ability,  and  cargo  heating,  and  could 
also  damage  air  conditioning  panels. 

Since  the  issuance  of  AD  93-14—11, 
the  manufacturer  has  discovered  that 
stress  relieving  of  one  of  the  four 
crossover  ducts  was  incorporated  during 
production  on  airplanes  starting  at  line 
number  322  instead  of  line  number  308. 
The  manufacturer  has  informed  the 
FAA  that  14  airplanes  did  not  receive 
stress  relieving  of  the  crossover  duct. 
Therefore,  these  14  airplanes  would  be 
subject  to  the  same  unsafe  condition  as 
addressed  by  AD  93-14-11. 

The  FAA  nas  reviewed  and  approved 
Boeing  Service  Bulletin  767-36A0041, 
Revision  2,  dated  October  28, 1993,  that 
describes  procedures  for  conducting  dye 
penetrant  inspections  and  proof 
pressure  tests  of  the  crossover 
pneumatic  duct.  This  service  bulletin 
also  describes  procedures  for  repairing 
or  replacing  this  duct,  and  stress 
relieving  this  duct.  Stress  relieving  this 
duct  will  eliminate  the  residual  stress 
and  local  stress  concentration.  A  dye 
penetrant  inspection,  proof  pressure 
test,  and  stress  relieving  will  reduce  the 
possibility  of  engine  bleed  air  crossover 
duct  rupture  caused  by  cracking  due  to 
hydride  formation.  The  effectivity 
listing  of  this  service  bulletin  includes 
the  14  airplanes  on  which  the  stress 
relieving  procedure  was  not 
accomplished  during  production. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  on  other 


products  of  this  same  type  design,  the 
proposed  AD  would  require  conducting 
dye  penetrant  inspections  and  proof 
pressure  tests  of  the  crossover 
pneumatic  duct  on  14  specific  airplanes. 
This  proposed  AD  would  also  require 
repairing  or  replacing  this  duct,  and 
stress  relieving  this  duct.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

(Note:  The  FAA's  normal  policy  is  that, 
when  an  AD  requires  a  substantive  change, 
such  as  a  change  in  its  applicability,  the 
“old”  AO  is  superseded  by  being  removed 
from  the  system  and  a  new  AD  added.  In  the 
case  of  this  AD  action,  the  FAA  normally 
would  have  proposed  superseding  AD  93- 
14-11  to  expand  its  applicability  to  include 
the  14  additional  airplanes.  However,  in 
reconsideration  of  the  entire  fleet  size  that 
would  be  affected  by  such  a  supersedure 
action,  and  the  consequent  workload 
associated  with  revising  maintenance  record 
entries,  the  FAA  has  determined  that  a  less 
burdensome  approach  is  to  issue  a  separate 
AD  applicable  only  to  the  14  airplanes.  This 
AD  does  not  supersede  AD  93-14-11; 
airplanes  listed  in  the  applicability  of  AD  93- 
14—11  continue  to  be  required  to  comply 
with  the  requirements  of  that  AD.  This 
proposed  AD  is  a  separate  AD  action,  and  is 
applicable  only  to  airplanes  having  line 
numbers  306  through  321,  inclusive.) 

There  are  14  Model  767  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
6  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  18  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  tmd  that  the  average 
labor  rate  is  $55  per  work  hour. 

Required  parts  would  cost 
approximately  $2,208  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $19,188,  or 
$3,198  per  airplane.  This  total  cost 
figure  assumes  that  no  operator  has  yet 
accomplished  the  prop<»ed 
requirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
imder  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  rmder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
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FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 

A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  defeated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  t^  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Dodoet  93-NM-228-AD. 

Applicability:  Model  767  .series  airplanes, 
line  position  306  through  321  inclusive, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  1:  Inspections,  testing,  and  repair  or 
replacement  accomplished  prior  to  the 
effective  date  of  this  amendment  in 
accordance  with  Boeing  Alert  Service 
Bulletin  767-36A0041,  dated  July  2. 1992:  or 
Revision  1,  dated  February  25, 1993;  are 
considered  acceptable  for  compliance  with 
the  applicable  action  specified  in  this 
amendment. 

To  prevent  failure  of  the  engine  bleed  air 
crossovOT  duct,  which  could  result  in  loss  of 
pneumatics  and  damage  to  adjacent 
structure,  accomplish  the  following: 

(a)  OPTION  2:  As  an  alternative  to  the 
requirements  of  paragraph  (b)  of  this  AD, 
accomplish  the  following: 

(1)  Within  6  months  after  the  effective  date 
of  this  AD,  or  prior  to  the  accumulation  of 
7,000  total  fli^t  cycles,  whichever  occurs 
later,  conduct  a  dye  penetrant  inspection  and 
proof  pressure  test  of  the  crossover 
pneumatic  duct,  in  accordance  with  Boeing 
Service  Bulletin  767— 36A0041.  Revision  2. 
dated  October  28, 1993. 

(i)  If  cracks  or  ruptures  are  detected,  prior 
to  further  flight,  repair  or  replace  the 
crossover  pneumatic  duct  in  accordance  with 
the  service  bulletin. 


(ii)  Stress  relieving  of  the  duct,  in 
accordance  with  the  service  bulletin,  may  be 
accomplished  in  conjunction  with  the  initial 
dye  penetrant  inspection  and  proof  pressure 
test  required  by  this  paragraph.  Such  action 
constitutes  terminating  action  for  the 
requirements  of  paragraph  (aK2)  of  fiiis  AD. 

(2)  Within  3,000  flight  cycles  after 
accomplishing  the  initial  dye  penetrant 
inspection  and  proof  pressure  test  required 
by  paragraph  (aKl)  of  this  AO,  conduct  an 
additional  dye  penetrant  inspection  and 
proof  pressure  test  of  the  crossover 
pneumatic  duct,  and  riress  relieve  the 
crossover  pneumatic  duct  assembly,  in 
accordance  with  Boeing  Service  Bulletin 
767-36A0041,  Revision  2.  dated  Octob«'  28, 
1993.  If  cracks  or  ruptures  are  detected,  prior 
to  further  flight,  repair  or  replace  the 
crossover  pneumatic  duct  in  accordance  with 
the  service  bulletin. 

(b)  OPTICS  2:  As  an  alternative  to  the 
requirements  of  paragraph  (a)  of  this  AD, 
accomplish  the  following: 

(1)  Within  18  months  after  the  effective 
date  of  this  AD,  or  prior  to  the  accumulation 
of  7,000  total  flight  cycles,  whichever  occurs 
later,  conduct  a  dye  penetrant  inspection  and 
proof  pressure  test  of  the  crossover 
pneumatic  duct  and  stress  relieve  the 
crossover  pneumatic  duct  assembly,  in 
accordance  with  Boeing  Service  Bulletin 
767-36A0041,  Revision  2,  dated  October  26. 
1993. 

(2)  If  cracks  or  ruptures  are  detected,  prior 
to  further  fli^t.  repair  or  replace  the 
crossover  pneumatic  duct  in  accordance  with 
the  service  bulletin. 

(c)  Replacement  of  the  crossover 
pneumatic  duct  with  a  stress  relieved  duct  in 
accordance  with  Boeing  Service  Bulletin 
767-36A0041.  Revision  2.  dated  October  28. 
1993,  constitutes  terminating  action  for  the 
requirements  of  paragraphs  (a)  and  (b)  of  this 
AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  coftipliahce  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  tbeir  requests  through  an 
appropriate  FAA  Pri^pal  Maintenance 
Insp>ectof.  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AOO. 

Note  2:  Information  concerning  the  • 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  tlie  Seattle  ACO. 

(e)  Special  fligjit  pennits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  February 
9. 1994. 

Darrell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  94-3460  Filed  2-14-94;  8:45  am) 
BILUNG  CODE  4910-13-U 


14CFRPart39 

[Docket  No.  93-NM-156-Aiq 

Airwofthlness  Directives;  McDoimeil 
Douglas  Model  DC-8.  DC-0,  and  DC- 
9-80  Series  Airplanes;  Model  MD-88 
Airplanes;  and  C-8  (Military)  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Supplemental  notice  of 
proposed  rulemaking;  rec^ning  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  McDonnell 
Douglas  Model  EXl-B,  DC-9,  and  DC-9- 
80  series  aiq>lanes;  Model  MD-88 
airplanes;  and  C-9  (military)  airplanes, 
that  would  have  required  inspection  of 
the  center  and  side  windshields,  and 
replacement  of  discrepant  windshields. 
That  proposal  was  prompted  by  reports 
that  the  core  ply  of  certain  windshields 
were  incorrei^y  tempered  during  the 
manufacturing  process.  This  action 
revises  the  proposed  rule  by  adding 
emother  windsUekl  to  the  fist  of  suitable 
replacement  windshields  and 
referencing  the  part  nundier  for  the  left 
side  winddiiekl.  The  actions  specified 
by  this  proposed  AD  are  intended  to 
prevent  failure  of  the  windshield. 

DATES:  Comments  must  be  received  by 
March  17. 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplanft  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM 
156-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a  m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach,  California 
90801-1771.  Attention:  Business  Unit 
Manager,  Technical  Administrative 
Support,  Department  L51,  M.C.  2-98. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.. 
Rentorf,  Washington:  or  at  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office. 
3229  East  Spring  Street.  Long  Beach, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Hempe.  Aerospace  Engineer, 
Airframe  Branch,  ANM-122L,  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street.  Long  Beach, 
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California  90806-2425;  telephone  (310) 
988-5224;  fax  (310)  988-5210;  or  Mike 
Lee,  Aerospace  Engineer,  Airframe 
Branch,  ANM-122L,  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3229  East 
Spring  Street,  Long  Beach,  California 
90806-2425;  telephone  (310)  988-5325; 
fax  (310)  988-5210. 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
wTitten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  93-NM-l 56-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-l  56-AD,  1601  Lind  Avenue, 
S\V.,  Renton,  Washington  98055—4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  to  add  an 
airworthiness  directive  (AD),  applicable 
to  certain  McDonnell  Douglas  Model 
DC-8,  DC-9,  and  DC-9-80  series 
airplanes;  Model  MD-88  airplanes;  and 
C-9  (military)  airplanes,  was  published 
as  a  notice  of  proposed  rulemaking 
(NPRM)  in  the  F^eral  Register  on 
October  13, 1993  (58  FR  52932).  That 
NPRM  would  have  required  inspection 
of  the  center  and  side  windshields,  and 
replacement  of  discrepant  windshields. 


That  NPRM  was  prompted  by  reports 
that  the  core  ply  of  certain  windshields 
were  incorrectly  tempered  during  the 
manufacturing  process.  That  condition, 
if  not  corrected,  could  result  in  failure 
of  the  windshield. 

Since  the  issuance  of  that  NPRM,  the 
FAA  has  received  several  conunents 
from  the  manufacturer  that  have  caused 
the  FAA  to  reconsider  its  position  on 
certain  aspects  of  the  proposed  rule. 

McDonnell  Douglas  points  out  that 
Revision  2  of  McDonnell  Douglas  Alert 
Service  Bulletins  A56-16,  dated 
December  13, 1993  (for  Model  DC-8 
series  airplanes),  and  A56-15,  dated 
November  9, 1993  (for  Model  DC-9 
series  airplanes),  lists  another 
alternative  for  a  suitable  windshield 
replacement.  McDonnell  Douglas 
requests  that  paragraphs  (a)(2)  and  (b)(2) 
of  the  proposal  be  revised  to  include 
windshields  manufactured  by 
Pilkington  Aerospace  after  October  1993 
as  suitable  replacement  windshields. 

The  FAA  concurs.  The  FAA  has  verified 
that  Pilkington  Aerospace  has  revised 
its  manufacturing  process  that 
previously  produced  incorrectly 
tempered  core  plies  in  these 
windshields.  Therefore,  the  FAA  has 
determined  that  center  and  side 
windshields  manufactured  by 
Pilkington  Aerospace  after  September 
30,  1993,  are  acceptable  replacements 
for  discrepant  windshields.  Paragraphs 
(a)(2)(iii)  and  (b)(2)(iii)  have  been  added 
to  this  supplemental  NPRM  to  include 
this  third  alternative  to  the  list  of 
acceptable  replacement  windshields. 

The  FAA  has  reviewed  and  approved 
Revision  2  of  McDormell  Douglas  Alert 
Service  Bulletins  A56-16,  dated 
December  13, 1993  (for  Model  DC-8 
series  airplanes),  and  A56-15,  dated 
November  9, 1993  (for  Model  DC-9 
series  airplanes),  that  describe 
procedures  to  inspect  and  replace  center 
windshields  (for  Model  DC-8  series 
airplanes),  and  center  and  side 
windshields  (for  Model  DC-9  series 
airplanes)  that  were  manufactured  by 
Pilkington  Aerospace.  The  service 
bulletins  list  the  following  windshields 
as  acceptable  replacement  windshields: 

1.  Windshielas  that  have  not  been 
manufactured  by  Pilkington  Aerospace. 

2.  Windshielas  that  have  been 
manufactured  by  Pilkington,  but  have 
been  recertified  and  re-identified. 

3.  Windshields  that  have  been 
manufactured  by  Pilkington  after 
September  30, 1993. 

Paragraphs  (a)  and  (b)  of  this 
supplemental  NPRM  have  been  revised 
to  reference  this  revision  of  the  service 
bulletins  as  the  appropriate  source  of 
service  information.  Additionally,  a 
note  has  been  added  to  the  compliance 


section  of  this  supplemental  NPRM  to 
indicate  that  accomplishment  of  the 
requirements  contained  in  previous 
revisions  of  these  service  bulletins 
would  constitute  compliance  with  the 
requirements  of  this  AD. 

Further,  the  manufacturer  indicates 
that  paragraphs  (b)  and  (c)  of  the 
proposal  only  list  the  part  number  for 
the  right  side  windshield  for  the 
inspection  and  replacement 
requirements.  McDonnell  Douglas 
requests  to  revise  the  rule  by  including 
the  left  side  windshield,  part  number 
5912290-502,  for  inspection  and 
replacment.  The  FAA  concurs. 

References  to  inspection  and 
replacement  of  the  left  side  windshield 
were  inadvertently  omitted  from  the 
NPRM;  therefore,  paragraphs  (b)  and  (c) 
of  this  supplemental  NPRM  have  been 
revised  to  add  these  requirements  and 
part  number  references. 

Since  these  changes  expand  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

There  are  approximately  235  Model 
DC-8  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  140  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  0.5  work  hour  per 
airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $55  per  work  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  of  Model 
DC-8  series  airplanes  is  estimated  to  be 
$3,850,  or  $27.50  per  airplane.  This  total 
cost  figure  assiunes  that  no  operator  has 
yet  accomplished  the  proposed 
requirements  of  this  AD  action. 

There  are  approximately  1,978  Model 
DC-9  and  DC-9-80  series  airplanes. 
Model  MD-88  airplanes,  and  C-9 
(military)  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  1,079  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  0.5  work  hour  per 
airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $55  per  work  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  of  Model 
DC^9  and  DC-9-80  series  airplanes. 
Model  MD-88  airplanes,  and  C-9 
(military)  airplanes  is  estimated  to  be 
$29,673,  or  $27.50  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
proposed  requirements  of  this  AD 
action. 
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Based  on  the  figiires  disciissed  above, 
the  total  cost  impact  of  the  proposed 
inspection  actions  on  U.S.  operators  is 
estimated  to  be  $33,523.  This  total  cost 
figure  assumes  that  no  operator  has  yet 
accomplished  the  proposed 
requirements  of  this  AD  action. 

Should  an  inspection  reveal  that  a 
discrepant  windshield  was  installed,  the 
replacement  of  that  windshield  would 
require  approximately  10  additional 
work  hours  to  accomplish,  at  an  average 
labor  rate  of  $55  per  work  hour. 

Required  replacement  parts  would  be 
provided  at  no  cost  to  operators.  Based 
on  these  figures,  the  totd  cost  impact  for 
the  replacement  of  discrepant 
windshields  for  U.S.  operators  would  be 
$550  per  airplane. 

The  regrilations  prop>osed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule*’  under  the  DOT 
Regrilatory  Pohcies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this  ' 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  *1110  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audjority;  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U  S.C.  106(g):  and  14  CFR 
11.89. 


39.13  {Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnefi  Douglas:  Docket  93-NM-155- 
AD. 

Applicability:  Model  DC-8-60  and  -70 
series  airplanes  on  which  the  center 
windshield  has  been  raplaced  after  February 
1992:  and  Model  DC-6-10.  -20.  -30,  -40, 
and  -50  series  airplanes.  Model  DC  0  61. 

-82.  -83.  and  -87  airplanes,  Model  MD-86 
airplanes,  and  C-9  (military)  airplanes,  on 
which  the  center  and/or  side  windshield(s) 
has  been  replaced  after  February  1992; 
certificated  in  any  category. 

Compliance:  R^uired  as  indicated,  unless 
accomplished  previously. 

Note  1:  Replacement  of  any  subject 
windshield  that  has  been  accomplished  prior 
to  the  effective  date  of  this  amendment  in 
accordance  witli  McDonnell  Douglas  DC-8 
Service  Bulletin  A5&-16,  dated  June  IS, 

1993,  or  Revision  1,  dated  July  1, 1993  (for 
Model  DC-8  series  airplanes);  or  McDonnell 
Douglas  DC-9  Alert  Service  Bulletin  A56-15, 
dated  June  15, 1993,  or  Revision  1,  dated 
September  IS,  1993;  is  considered  acceptable 
for  compliance  with  the  applicable  action 
specified  in  this  amendment. 

To  prevent  failure  of  the  windshield, 
accomplish  the  following: 

(a)  For  Model  DC-8-60  and  -70  series 
airplanes:  Within  30  days  after  the  effective 
date  of  this  AD.  perform  a  visual  inspection 
of  the  center  windshield  to  determine  the 
manufacturer. 

(1)  If  the  windshield  was  not  manufactured 
by  Pilkington  Aerospace:  No  further  action  is 
required  by  this  AD. 

(2)  If  the  center  windshield,  part  number 
5887275-501,  was  manufactured  by 
Pilkington  Aerospace:  Prior  to  further  flight, 
replace  the  center  windshield  with  one  of  the 
windshields  specified  in  paragraph  (a)(2)(i), 
(a)(2)(ii),  or  (a)(2)(iii)  of  this  AD,  in 
accordance  with  McDonnell  Douglas  DC-8 
Alert  Service  Bulletin  A56-16,  Revision  2, 
dated  December  13, 1993. 

(i)  A  center  windshield  that  was  not 
manufactured  by  Pilkington  Aerospace;  or 

(ii)  A  center  windshield  that  has  been 
manufactured  by  Pilkington  Aerospace,  but 
recertified  and  re-identified  by  Pilkington 
Aerospace. 

(iii)  A  center  windshield  that  was 
manufactured  by  Pilkington  Aerospace  after 
September  30, 1993. 

(b)  For  Model  DC-9-10,  -20,  -30,  ^0.  and 
-50  series  airplanes;  Model  DC-9-61,  -82, 
-83,  and  -87  airplanes;  Model  MD-e8 
airplanes;  and  C^  (military)  airplanes: 
Within  30  days  after  the  effective  date  of  this 
AD,  perform  a  visual  inspection  of  the  center 
windshield  and  side  windshield  to  determine 
the  manufacturer. 

(1)  If  the  center  and  side  windshields  were 
not  manufactured  by  Pilkington  Aerospace: 
No  further  action  is  required  by  this  AD. 

(2)  If  the  center  windshield,  part  niunber 
5887275-501,  or  side  windshields,  part 
numbers  5912290-501  and  5912290-502, 
were  manufactured  by  Pilkington  Aerospace: 
Prior  to  further  flight,  replace  the  center  and/ 
or  side  windshield(s)  with  one  of  the 


windshields  specified  in  paragraph  (b)(2Kn. 
(b)(2Kii|.  or  (b)(2)(iii)  of  tUs  /U),  in 
accordance  with  McDonnell  Douglas  DC-9 
Alert  Service  Bulletio  A56-15,  Revision  2. 
dated  November  9, 1993.  ^ 

(i)  A  center  anri'or  side  windshield(.s)  that 
was  not  manufactured  by  Pilkington 
Aerospace;  or 

(ii)  A  center  and/or  side  windshield(s)  that ' 
has  been  manufectured  by  Pilkington 
Aerospace,  but  recertified  and  re-identified 
by  Pilkington  Aerospace. 

(iii)  A  center  and/or  side  windshieid(s)  that 
was  manufactured  by  Pilkington  after 
September  30, 1993. 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a  center 
windshield,  part  number  5887275-501,  or 
side  windshields,  part  numbers  5912290-501 
and  5912290-502,  that  have  been 
manufactured  by  Pilkington  Aerospace 
between  February  1, 1992  and  September  30, 
1993.  Those  windshields  must  be  recertified 
and  re-identified  by  Pilkington  Aerospace 
before  use. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  edification  Office  (AGO), 
FAA.  Tran^iort  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager,  Los  Angeles  AOO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  horn  the  Los  Angeles  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  February 
9. 1994. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplarte 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  94-3462  Filed  2-14-94;  8:45  am] 
BILUNQ  CODE  4S10-13-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  123  and  1240 

Food  Safety  Initiative;  Notice  of  PubHe 
Meetings 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  public  meetings. 


SUMMARY:  The  Food  and  Drug 
Administration's  (FDA)  is  announcing 
that  it  is  sponsoring  nine  public 
meetings  Aat  are  intended  to  promote 
imderstanding  of  FDA’s  recently 
announced  foi^  safety  initiative.  This 
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initiative  includes  the  Food  Code  wd 
the  proposal  to  require  that  domestic 
seafood  processors,  importers,  and 
foreign  processors  who  export  seafood 
to  the  United  States  establish  hazard 
analysis  critical  control  point  (HACCP) 
systems  to  ensure  the  safety  of  their 
products.  FDA  is  holding  these  meetings 
to  facilitate  informed  public  comment 
on  the  seafood  HACCP  proposal. 

DATES:  For  meeting  dates,  see  Table  1  in 
“Supplementary  Information.” 
ADDRESSES:  F^  meeting  addresses,  see 
Table  1  in  “Supplementary 
Information.” 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  A.  Steele  (or  the  local  contact 
person  listed  in  Table  2  in 
“Supplementary  Information"),  Office 
of  Se^ood,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-405).  Food  emd 


Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-254-3885. 
SUPPLEMENTARY  INFORMATION:  FDA's 
food  safety  initiative  was  announced  by 
Donna  E.  Shalala,  Secreteuy  of  Health 
and  Human  Services,  on  Janueuy  21, 
1994.  This  initiative  includes  the 
proposal  to  require  that  domestic 
seafood  processors,  importers,  and 
foreign  processors  who  export  seafood 
to  the  United  States  employ  hazard 
analysis  critical  control  point  (HACCP) 
systems  in  their  processing  of  food  to 
ensure  the  safety  of  their  products  to 
consumers  (59  FR  4142,  January  28, 
1994). 

To  promote  understanding  of  the  food 
safety  initiative,  FDA  is  holding  nine 
public  meetings.  At  each  meeting,  the 
proposed  HACCP  regulation  will  be 
explained,  and  time  will  be  provided  to 
answer  questions  fiom  the  public  about 

Table  1 


the  proposal.  By  holding  these  public 
meetings,  the  agency  is  hoping  to 
facilitate  the  development  of  public 
comments  for  consideration  in  the 
development  of  the  HACCP  final  rule. 
The  purpose  of  these  meetings  is  not, 
however,  to  receive  comments. 

The  food  safety  initiative  also 
includes  the  issuance  of  the  Food  Code, 
which  provides  a  model  for  those 
Federal,  State,  and  local  jiuisdictions 
that  have  regulatory  responsibility  for 
food  service,  retail,  and  vending 
operations.  The  Food  Code  provides  a 
fi-amework  for  the  application  of  HACCP 
at  the  retail  level.  Agency  personnel  will 
be  present  at  these  meetings  to  provide 
an  overview  of  the  Food  Code. 

The  meetings  will  be  held  at  the 
addresses  and  on  the  dates  listed  in 
Table  1  as  follows: 


Meeting  addresses  Dates 


Stouffer  Harbor  Place  Hotel,  202  East  Pratt  St.,  Baltimore,  MD 

Wyndham  Hamilton  Hotel,  400  Park  Blvd.,  Itasca,  IL 

The  LaGuardia  Marriott.  102-05  Ditmars  Blvd.,  East  Elmhurst.  NY 

Radisson  Mart  Plaza  Hotel.  711  NW.,  72d  Ave.,  Miami,  FL 

Westin  Hotel,  100  Iberville  St,  New  Orleans.  LA' 

Hyatt  Regency  Hotel,  6225  W.  Century  Blvd.,  Los  Angeles,  CA 

Seattle  Center,  Olympic  Room,  305  Hanison  St,  Seattle.  WA 

Regal  Alaskan  Hotel,  4800  Sterurd  Rd..  Anchorage,  AK 

The  Hynes  Convention  Center,  rm.  100,  900  Boylston  St,  Boston,  MA 

February  22, 1994 

February  25,  1994 

March  2,  1994 

March  3,  1994 

March  4. 1994 

March  7. 1994 

March  8,  1994 

March  10.  1994 

March  16, 1994 

Meetings  will  be  held  from  1  p.m.  to 
4:30  p.m.  Evening  sessions,  which  will 
be  beld  fi-om  7  p.m.  to  8:30  p.m.,  are 
scheduled  in  all  cities,  except  Chicago 
(Itasca),  Anchorage,  and  Boston.  The 
evening  sessions  in  Baltimore,  New 
York,  Miami,  New  Orleans.  Los  Angeles, 
and  Seattle  are  being  scheduled  to 

accommodate  those  unable  to  attend  the 
afternoon  sessions.  Evening  sessions 
will  be  limited  to  questions  and  answers 
only. 

There  is  no  charge  to  attend  these 
meetings.  Advance  registration  is 
requested.  Early  registration  is  suggested 
because  space  is  limited.  The  deadline 

for  registering  is  1  week  before  each 
meeting.  Late  registration  will  be 
accepted  pending  availability  of  space. 
Those  persons  interested  in  attending 
should  fax  their  name,  organization, 
address,  telephone  number,  and  session 
of  interest  (afternoon  or  evening)  to  the 
local  contact  persons  listed  in  Table  2 
as  follows: 

Table  2 

Meeting  location 

Contact  person 

Alexander  A.  Orxiis,  Baltimore  District  Office,  FDA,  900  Madison  Ave.,  Baltimore,  MD 
21201,  410-962-3590  or  FAX  410-962-2307. 

Maxine  Aubert,  Chicago  District  Office,  FDA,  300  South  Riverside  Plaza,  suite  550 
South,  Chicago.  IL  60606,  312-353-7379  or  FAX  312-886-3280. 

Joseph  C.  Famulare,  New. York  District,  FDA,  Long  Island  Resident  Post,  6800  Jericho 
Turnpike,  suite  109E.  Syosset,  New  York  11791,  516-921-2869  or  FAX  516-921- 
3025. 

Lynne  C.  Issacs,  Orlando  District  Office,  FDA,  7200  Lake  Ellenor  Dr.,,  suite  120,  Or¬ 
lando.  FL  32809,  407-649-6922  or  FAX  407-648-6221. 

Tura  King,  New  Orleans  District  Office,  FDA,  4298  Elysian  Fields,  New  Orleans,  LA 
70122,  504-589-4334  or  FAX  504-689^365. 

Yvonne  Banegas,  Los  Angeles  District  Office.  FDA,  1521  West  Pico  Blvd.,  Los  Angeles, 
CA  90015,  213-252-7586  or  FAX  213-251-7148. 

Sue  Hutchcroft,  Seattle  District  Office,  FDA.  22201  23d  Dr.  SE.,  Bothell.  WA  98041, 
206-483-^999  or  FAX  206-483-4996. 


Baltimore . 

Chicago . . 

New  York  ..... 

Miami  . 

New  Orleans 
Los  Angeles 
Seattle . 
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Table  2--Continued 

Meeting  location 

Contact  person 

Anchorage  ..... 

Boston _ 

.  Sue  Hutchcroft,  Seattle  District  Office,  FDA.  22201  23d  Dr,  SE..  BotheW,  WA  98041, 

206-483-4999  or  FAX  206-483-4996.  . 

.  Atyson  L  Saben,  Boston  District  Office,  FDA,  One  Montvale  Ave.,  Stoneham,  MA 

02180,  617-270-1675,  exL  118  or  FAX  617-279-1742. 

Dated:  February  10, 1994. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  94-3570  Filed  2-11-94;  9:37  am] 
BILUNO  CODE  4160-01-F 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parts  151, 154,  and  155 
[CGD  85-026] 

RIN  2115-AC11 

Pollution  Prevention;  Implementation 
of  Amendments  to  Annex  I  of  MARPOL 
73/78 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  termination. 

SUMMARY:  The  Coast  Guard  is 
terminating  all  rulemaking  under  docket 
number  CGD  85-026.  It  published  a 
notice  of  proposed  rulemaking  (NPRM) 
that  proposed  to  amend  the  oil  pollution 
prevention  regulations  for  ships  in  order 
to  implement  the  amendments  to  and 
interpretations  of  Aimex  I  of  the 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships, 
1973,  as  modified  by  the  protocol  of 
1978  (“MARPOL  73/78").  It  is  now 
terminating  that  rulemaldng  because  of 
intervening  developments,  but  it  will 
continue  to  evaluate  the  need  for 
another  such  rulemaking. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  M.  McEwen,  Project  Manager, 
Marine  Environmental  Protection 
Division,  U.S.  Coast  Guard 
Headquarters,  (202)  267-6714. 
SUPPLEMENTARY  INFORMATION:  On 
February  7, 1986  (51  FR  4768),  the  Coast 
Guard  published  an  NPRM  concerning 
the  oil  pollution  prevention  regulations 
for  ships.  The  NPRM  proposed  to 
implement  the  amendments  to  and 
interpretations  of  Annex  I  of  the 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships, 
1973,  as  modified  by  the  protocol  of 
1978.  The  protocol  was  adopted  at  the 
29th  session  of  the  Marine 
Environmental  Protection  Committee  of 
the  International  Maritime  Organization 
(IMO).  The  NPRM  also  proposed  to 


correct  the  final  rulemaking  of  October 
6, 1983  [48  FR  45704],  implementing 
MARPOL  73/78. 

The  Coast  Guard  received  three 
comments  in  response  to  the  proposed 
rule.  In  general,  dl  three  supported  the 
stated  goals  of  the  NPRM:  to  implement 
the  interpretations  of  MARPOL  73/78, 
Annex  I.  Two  comments  felt  that  the 
Coast  Guard  should  issue  oil  pollution 
prevention  regulations  beyond  those 
required  by  MARPOL  73/78,  Annex  I, 
while  one  conunent  took  issue  with  a 
statement  made  in  the  NPRM,  that  the 
Coast  Guard  “strongly  discourages  the 
discharge  of  oil  into  bilges.”  (The 
comment  asserted  that  there  is  no  place 
for  that  t)q)e  of  statement  in  a 
rulemak^g.  The  Coast  Guard  notes  that 
it  has  been  a  long-standing  policy  of  the 
Coast  Guard  to  discourage  the  discharge 
of  oil  into  bilges.) 

Since  publishing  the  NPRM,  the  Coast 
Guard  has  issued  numerous  oil 
pollution  prevention  regulations.  Of 
particular  note  are  those  implementing 
the  Oil  Pollution  Act  of  1990  (OP A  90) 
[Pub.  L.  101-380].  The  Coast  Guard  has 
determined  that,  in  the  view  of 
regulatory  and  statutory  activity  since 
the  publication  of  the  WRM,  it  is 
appropriate  to  terminate  the  rulemaking 
and  evaluate  the  need  for  another  like 
it.  Subsequent  rulemakings  have 
accomplished  many  of  the  changes 
called  for  by  MARPOL  73/78.  In 
addition,  legislation,  such  as  OP  A  90, 
has  required  oil  pollution  prevention 
regulations  that  exceed  those  in  the 
NPRM;  these  have  been  or  are  being 
implemented  by  separate  rulemakings. 

The  Coast  Guard  will  continue  tb 
track  changes  made  to  all  annexes  of 
MARPOL  73/78  to  which  the  United 
States  is  a  party.  It  will  initiate  separate 
rulemakings,  as  needed,  to  bring 
domestic  regulations  implementing 
MARPOL  73/78  into  conformance  with 
the  Convention. 

Dated:  February  8, 1994. 

A.E.  Henn, 

Rear  Admiral.  U.S.  Coast  Guard  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
ihvtection. 

(FR  Doc.  94-3520  Filed  2-14-94;  8:45  am] 
BILUNO  CODE  ««10-'14-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  94-3,  RM-8384] 

Radio  Broadcasting  Services; 

Siiverton,  CO 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  dociunent  requests 
comments  on  a  petition  for  rule  making 
filed  by  Caren  Lacy,  permittee  of  Station 
KWXA  (FM),  Channel  259C2,  Durango, 
Colorado,  seeking  the  substitution  of 
Channel  224A  for  Chaimel  247A,  which 
is  vacant  and  unapplied  for,  at 
Siiverton,  Colorado,  to  accommodate 
her  application  at  an  electronics  site 
designated  by  the  Forest  Service  for 
communications  installations.  (In  the 
event  applications  are  filed  for  Cheuinel 
257A  during  the  comment  period,  the 
applicants  will  retain  cut-off  protection 
and  will  be  permitted  to  specify  the  new 
Class  A  channel.  If  no  applications  are 
filed,  and  no  interest  is  expressed  in 
retaining  a  Class  A  channel  at  Siiverton, 
Channel  257A  will  be  deleted  at 
Siiverton  and  no  substitute  allotment 
will  be  made  to  the  community.) 
Coordinates  used  for  channel  2 24 A  at 
Siiverton  are  37-48—43  and  107-39-50. 
DATES:  Comments  must  be  filed  on  or 
before  April  1, 1994,  and  rely  comments 
on  or  before  April  18, 1994. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  D.C.  20554  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner  as  follows:  Caren  Lacy,  1885 
Ponder  Heights  Drive,  Colorado  Springs, 
CO  80906-5888. 

FOR  FUftTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-8530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
94-3,  adopted  January  14, 1994,  and 
released  February  8, 1994.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC’s 
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Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1, 1204(b)  for  rules 
governing  permissible  e.Y  parte  contacts. 

For  information  regarding  proper 
frling  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief.  Allocations  Branch,  Policy  and 
Rules  Division.  Mass  Media  Bureau. 

(FR  Doc.  94-3471  Filed  2-14-94;  8:45  ami 
BILLING  CODE  e712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  94-4.  RM-84131 

Radio  Broadcasting  Services;  Walker, 

MN 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Roger 
Paskvan  propiosing  the  allotment  of 
Channel  270A  to  Walker,  Minnesota,  as 
that  community’s  second  FM  broadcast 
service.  Canadian  concurrence  has  been 
requested  for  this  allotment  at 
coordinates  47-07-08  and  94-33-22. 
There  is  a  site  restriction  3  kilometers  (2 
miles)  northeast  of  the  community. 
DATES:  Comments  must  be  filed  on  or 
before  April  1, 1994,  and  reply 
conunents  on  or  before  April  18, 1994. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Harry  F.  Cole,  Bechtel  & 
Cole,  Chartered,  1901  L  Street,  NW., 
suite  250,  Washington,  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 


Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-4,  adopted  January  14, 1994,  and 
released  February  8, 1994.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission’s  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  frem  the 
Commission’s  copy  contractors. 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chapel  allotments. 
See  47  CFR  1.1204(b)  for  rule  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief.  Allocations  Branch,  Policy  and 
Rules  Division.  Mass  Media  Bureau. 

(FR  Doc.  94-3469  Filed  2-14-94;  8:45  ami 
BILUNQ  CODE  S712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  94-2,  RM-8415] 

Radio  Broadcasting  Services; 
-Hazlehurst,  MS 

AGENCY:  Federal  Communications 
Conunission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  PDB 
Broadcasting  proposing  the  allotment  of 
Channel  282A  to  Hazlehurst, 
Mississippi,  as  the  commimity’s  second 
local  commercial  FM  transmission 
service.  Channel  282A  can  be  allotted  to 
Hazlehurst  in  compliance  with  the 
Commission’s  minimum  distance 
separation  requirements  with  a  site 
restriction  of  13.9  kilometers  (8.6  miles) 
southwest  in  order  to  avoid  a  short¬ 
spacing  with  the  allotment  coordinates 


for  Channel  283C3  at  Tallulah, 

Louisiana.  'The  coordinates  for  Channel 
282A  at  Hazlehurst  are  North  Latitude 
32-45-57  and  West  Longitude  90-29- 
35. 

DATES:  Comments  must  be  filed  on  or 
before  April  1, 1994,  and  reply 
comments  on  or  before  April  18, 1994. 

ADDRESSES:  Federal  Commimications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Richard  M.  Riehl,  Esq., 

Haley,  Bader  &  Potts,  4350  North  Fairfax 
Drive,  suite  900,  Arlington,  Virginia 
22203-1633  (Counsel  for  petitioner). 

FOR  FURTHER  'NFORMATION  CONTACT: 
Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-2,  adopted  January  14, 1994,  and 
released  February  8, 1994.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC’s 
Reference  Center  (room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  ^e  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief.  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 

(FR  Doc.  94-3473  Filed  2-14-94;  8:45  am) 
BILUNQ  CODE  6712-01-M 
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47CFRPart90 

[PR  Docket  No.  93-61? DA  No.  94-129] 

Regulations  for  Automatic  Vehicle 
Monitoring  Systems 

agency:  Federal  Conununications 
Commission. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  The  notice  of  Proposed  Rule 
Making  (NPRM),  58  FR  21276  (April  20, 
1993),  in  this  docket  proposes 
regulations  for  licensing  Automatic 
Vehicle  Monitoring  (AVM)  systems. 
AVM  systems  are  used  to  locate  and 
track  vehicles  and  are  currently  licensed 
in  accordance  with  interim  rules 
adopted  in  1974.  The  comment  and 
reply  comment  periods  for  the  NPRM 
expired  in  1993.  This  Public  Notice  is 
necessary  to  seek  additional  comment 
on  new  matters  raised  by  ex  parte 
presentations  related  to  the  licensing  of 
wideband,  multilateration  AVM 
systems. 

DATES:  Coimnents  must  be  hied  on  or 
before  February  25, 1994,  and  reply 
comments  must  be  filed  on  or  before 
March  7, 1994. 

ADDRESSES:  Federal  Communications 
Conunission,  1919  M  St.,  NW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  J.  Borkowski,  Private  Radio 
Biueau,  (202)  632-7125. 


SUPPLEMENTARY  INFORMATION:  Public 
notice. 

Additional  Conunent  Sought  on  Ex  Parte 

Presentations 

February  9, 1994. 

The  Commission  has  received  written 
memoranda  to  the  Secretary  from  PacTel 
Teletrac  (PacTel)  on  January  26, 1994,  and 
from  Southwestern  ^11  Mobile  Systems,  Inc. 
(SBMS)  on  February  2, 1994  and  February  7, 
1994,  summarizing  ex  parte  presentations 
made  concerning  the  licensing  of  Automatic 
Vehicle  Monitoring  (AVM)  systems,  currently 
under  consideration  in  PR  D^ket  No.  93-61. 
The  Commission  also  has  received  a  written 
memorandum  to  the  Secretary  from 
MobileVision  on  February  1, 1994, 
summarizing  an  ex  parte  presentation 
responding  to  PacTel’s  January  26, 1994  ex 
parte  presentation. 

It  has  been  determined  that  PacTel’s  and 
SBMS's  ex  parte  presentations  raise  new 
issues  that  warrant  giving  interested  parties 
an  additional  opportunity  for  comment. 
Specifically,  these  presentations  address 
alternatives  for  the  licensing  of  wideband 
multilateration  AVM  systems.  PacTel 
espouses  the  use  of  Rand  McNally  Basic 
Trading  Area  (BTAs)  i  as  Commission- 
defined  service  areas  for  such  systems  and 
proposes  a  licensing  procedure  using  these 
service  areas.  SBMS,  on  the  other  hand, 
suggests  the  use  of  Metropolitan  Statistical 
Areas  (MSAs)  and  Rural  Statistical  Areas 
(RSAs)  as  licensing  boundaries. 

Pursuant  to  Sections  4(j)  and  303(r)  of  the 
Communications  Act  of  1934,  as  amended, 

47  U.S.C.  154(j)  and  303(r),  we  are  hereby 


1  See  Rand-McNally  Commercial  Atlas  and 
Marketing  Guide  36-39  (123d  ed.  19921. 


soliciting  additional  comment  in  PR  Docket 
No.  93-61  on  these  issues.  The  filings 
addressed  above  that  include  these  issues  are 
available  for  inspection  as  part  pi  the  record 
in  PR  Docket  No.  93-61  during  normal 
business  hours  m  the  FCC  Reference  Center, 
room  239, 1919  M  Street,  NW.,  Washington, 
DC.  All  or  part  of  the  text  of  these  filings  may 
be  purchased  from  the  Commission’s  copy 
contractor.  International  Transcription 
Service,  1919  M  Street,  NW.,  room  246, 
Washington,  DC  20554,  telephone  (202)  337- 
1433. 

Comments  on  these  additional  issues  must 
be  filed  on  or  before  February  25, 1994.  Reply 
Comments  must  be  filed  on  or  before  March 
7, 1994.  To  file  formally  In  this  proceeding, 
you  must  file  an  original  and  four  copies  of 
all  comments  and  reply  comments.  If  you 
want  each  Commissioner  to  receive  a 
personal  copy  of  your  comments,  you  must 
file  an  original  and  nine  copies.  You  should 
send  conunents  and  reply  comments  to 
Office  of  the  Secretary,  Federal 
Communications  Commission,  Washington, 
DC  20554.  Comments  and  reply  comments  in 
this  proceeding,  including  those  filed  in 
response  to  this  Public  Notice,  are  available 
for  public  inspection  during  regular  business 
hours  in  the  FCC  Reference  Center. 

By  the  Chief,  ^ivate  Radio  Bureau. 

For  additional  information  about  this 
matter  contact  John  Borkowski,  Rules 
Branch,  Private  Radio  Bureau,  FCC, 
telephone  (202)  632-7125. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  94-3396  Filed  2-14-94;  8:45  am) 
BILUNQ  CODE  ariZ-OI-M 
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contains  docunients  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
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examples  of  documents  appearing  in  tNs 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

pocket  No.  93-170-1] 

Availability  of  List  of  U.S.  Veterinary 
Biological  Product  and  Establishment 
Licenses  and  U.S.  Veterinary 
Biological  Product  Permits  Issued, 
Suspended,  Revoked,  or  Terminated 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice. 

SUMMARY:  This  notice  pertains  to 
veterinary  biological  product  and 
establishment  licenses  and  veterinary 
biological  product  permits  that  were 
issued,  suspended,  revoked,  or 
terminated  by  the  Animal  and  Plant 
Health  Inspection  Service,  during  the 
month  of  November  1993.  These  actions 
have  been  taken  in  accordance  with  the 
regulations  issued  pursuant  to  the 
Virus-Serum-Toxin  Act.  The  purpose  of 
this  notice  is  to  inform  interested 
persons  of  the  availability  of  a  list  of 
these  actions  and  advise  interested 
persons  that  they  may  request  to  be 
placed  on  a  mailing  list  to  receive  the 
list. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Maxine  Kitto,  Program  Assistant, 
Veterinary  Biologies,  Biotechnology, 
Biologies,  and  Environmental 
Protection,  APHIS,  USDA,  room  838, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-8245. 
For  a  copy  of  this  month’s  list,  or  to  be 
placed  on  the  mailing  list,  write  to  Ms. 
Kitto  at  the  above  address. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  9  CFR  part  102,  “Licenses 
For  Biological  Products,”  require  that 
every  person  who  prepares  certain 
biological  products  that  are  subject  to 
the  Virus-^rum-Toxin  Act  (21  U.S.C. 
151  ef  seq.)  shall  hold  an  unexpired, 
unsuspended,  and  unrevoked  U.S. 


Veterinary  Biological  Product  License. 
The  regulations  set  forth  the  procedures 
for  applying  for  a  license,  the  criteria  for 
determining  whether  a  license  shall  be 
issued,  and  the  form  of  the  license. 

The  regulations  in  9  CFR  part  102  also 
require  that  each  person  who  prepares 
biological  products  that  are  subject  to 
the  Virus-^rum-Toxin  Act  (21  U.S.C. 

151  et  seq.)  shall  hold  a  U.S.  Veterinary 
Biologies  Establishment  License.  The 
regulations  set  forth  the  procedures  for 
applying  for  a  license,  the  criteria  for 
determining  whether  a  license  shall  be 
issued,  and  the  form  of  the  license. 

The  regulations  in  9  CFR  part  104, 
“Permits  for  Biological  Products,” 
reqvure  that  each  person  importing 
biological  products  shall  hold  an 
unexpired,  unsuspended,  and 
unrevoked  U.S.  Veterinary  Biological 
Product  Permit.  The  regulations  set 
forth  the  procedures  for  applying  for  a 
permit,  the  criteria  for  determining 
whether  a  permit  shall  be  issued,  and 
the  form  of  the  permit. 

The  regulations  in  9  CFR  parts  102 
and  105  also  contain  provisions 
concerning  the  suspension,  revocation, 
and  termination  of  U.S.  Veterinary 
Biological  Product  Licenses,  U.S. 
Veterinary  Biologies  Establishment 
Licenses,  and  U.S.  Veterinary  Biological 
Product  Permits. 

Each  month,  the  Veterinary  Biologies 
section  of  Biotechnology,  Biologies,  and 
Environmental  Protection  prepares  a  list 
of  licenses  and  permits  that  have  been 
issued,  suspended,  revoked,  or 
terminated.  This  notice  announces  the 
availability  of  the  list  for  the  month  of 
November  1993.  The  monthly  list  is  also 
mailed  on  a  regular  basis  to  interested  - 
persons.  To  be  placed  on  the  mailing  list 
you  may  call  or  write  the  person 
designated  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Done  in  Washington,  DC,  this  10th  day  of 
February  1994. 

Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  94-3504  Filed  2-14-94;  8:45  am) 
BILUNG  CODE  3410-34-P 


Farmers  Home  Administration 

Technical  and  Supervisory  Assistance 
Grants 

AGENCY:  Farmers  Home  Administration, 
USDA. 


ACTION:  Notice. 


SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  announces  that 
it  is  soliciting  competitive  applications 
in  a  pilot  project  under  its  Tecduiical 
and  Supervisory  Assistance  (TSA) 

Grants  program.  This  action  is  taken  to 
comply  with  Agency  regulations  found 
in  7  CFR  part  1944,  subpart  K  which 
require  the  Agency  to  announce  the 
opening  and  closing  dates  for  receipt  of 
preapplications  for  TSA  grants  from 
eligible  applicants.  The  intended  effect 
of  this  Notice  is  to  provide  public  and 
private  nonprofit  corporations,  agencies, 
institutions,  organizations,  Indian  tribes, 
and  other  associations  notice  of  these 
dates.  This  TSA  grant  program  will  be 
available  to  provide  funds  to  eligible 
applicants  to  conduct  programs  of 
technical  and  supervisory  assistance  for 
low-income  rural  residents  to  obtain 
and/or  maintain  occupancy  of  adequate 
housing. 

DATES:  FmHA  hereby  annoimces  that  it 
will  begin  receiving  preapplications  on 
February  15, 1994.  The  closing  date  for 
acceptance  by  FmHA  of  preapplications 
is  March  17, 1994.  This  period  will  be 
the  only  time  during  the  current  Hscal 
year  that  FmHA  accepts 
preapplications.  Preapplications  must 
be  received  by  or  postmeuked  on  or 
before  March  17, 1994. 

ADDRESSES:  Submit  preapplications  to 
FmHA  field  offices;  applicants  must 
contact  their  FmHA  State  Office  for  this 
information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  B.  Patton,  Senior  Loan  Officer, 
Single  Family  Housing  Processing 
Division,  USDA,  FmHA,  room  5334, 
South  Agriculture  Building, 

Washington,  DC  20250,  telephone  (202) 
720-0099  (This  is  not  a  toll  free 
number). 

SUPPLEMENTARY  INFORMATION:  7  CFR  part 
1944,  subpart  K  provides  details  on 
what  information  must  be  contained  in 
the  preapplication  package.  Entities 
wishing  to  apply  for  assistance  should 
contact  the  FmHA  State  Office  to 
receive  further  information  and  copies 
of  the  application  package. 

Eligible  entities  for  these 
competitively  awarded  grants  include 
public  and  private  nonprofit 
corporations,  agencies,  institutions, 
organizations,  Indian  tribes,  and  other 
associations. 
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In  accordance  with  7  CFR 
§  1944.525(a),  the  FmHA  Administrator 
has  targeted  a  total  of  55  Coimties  in 
nine  States  to  partidpate  in  this  pilot 
project.  The  States  and  Counties 
selected  to  participate  in  the  pilot 
project  are  listed  below.  The  FmHA 
Adsoinistrator,  using  data  provided  in 
the  1990  Census,  targeted  a  State  from 
each  of  the  nine  Census  Regions  (as 
defined  by  the  United  States  Census 
Bureau)  for  participation  in  the  pilot 
project.  The  targeted  States  had  the 
highest  degree  of  substandard  housing 
and  the  highest  number  of  persons 
living  in  poverty  in  rural  areas  who  are 
eligible  to  receive  FmHA  housing 
assistance.  The  balance  of  TSA  binds 
will  be  available  for  national 
competition  at  a  later  date  and  under 
separate  notice. 

This  program  is  not  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
but  is  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  part 
3015,  subpart  V;  46  FR  29115,  Jime  24. 
1983).  Applicants  are  also  referred  to  7 
CFR  part  1944,  Sections  1944.506(e)(1) 
and  1944.506(eK2)  for  specific  guidance 
on  these  requirements  relative  to  the 
TSA  grant  program.  In  addition,  FmHA 
is  ciurently  in  the  process  of  developing 
the  FmHA  Home  Buyer’s  Handbook  and 
upon  completion  will  provide  copies  as 
needed  at  no  cost  to  grantees.  The 
FmHA  Home  Buyer’s  Handbook  may  be 
used  by  grantees  to  provide  TSA. 

The  fimding  instrument  for  the  TSA 
Grant  program  will  be  a  grant 
agreement  The  term  of  the  grant  can  - 
vary  frt>m  1  to  2  years,  depending  on 
available  funds  and  demand.  The 
maximum  grant  amount  for  this  pilot 
project  is  $15,000  per  County  served  per 
year.  Each  FmHA  State  Office  will 
submit  to  the  FmHA  National  Office  no 
more  than  one  preapplication  per 
County  served.  Notices  of  action  on  the 
preapplications  should  be  made  no 
earlier  than  66  days  prior  to  the  closing 
date. 

Following  is  a  list  of  States  and 
Counties  selected  to  participate  in  the 
Home  Buyer’s  Education  Pilot  Program; 


State  and  County 

District 

Number  of 
loans 
made  dur¬ 
ing  FY  93 

New  Mexico: 

1.  San  Juan ... 

01 

52 

2.  Santa  Fe  ... 

02 

50 

3.  Dona  Ana .. 

03 

42 

4.  Luna  — 

03 

27 

5.  Taos _ 

02 

28 

6.  Valencia  .... 

01 

57 

Mississippi; 

1 

State  and  County 

District 

Number  of 
loans 
made  dur¬ 
ing  FY  93 

1.  Copiah _ 

01 

36 

2.  Yazoo _ 

02 

34 

3.  Sunflower^ 

04 

53 

4.  OeSota _ 

05 

33 

5.  Neshoba .... 

08 

73 

6.  Pearl  River 

10 

27 

Louisiana: 

1.  Caddo  ....— 

01 

27 

2.  Avoyelles ... 

03 

28 

3.  Lafayette  ... 

04 

33 

4.  Ascension  . 

05 

43 

5.  St  Bernard 

05 

47 

6.  Morehouse 

06 

14 

California: 

1 .  Shasta _ _ 

01 

75 

2.  Merced  _ _ 

02 

86 

3.  Sacramento 

02 

80 

4.  Mendocino 

03 

40 

5.  Tulare _ 

04 

105 

6.  Imperial . 

05 

126 

7.  Riversido  .„ 

05 

176 

Pennsylvania; 

1.  Venango .... 

01 

26 

2.  Centre  . 

02 

75 

3.  Chester _ 

03 

44 

4.  Butier _ 

04 

31 

5.  Berks _ 

03  { 

36 

6.  Union _ 

02 

19 

Ohio: 

1.  Ottawa - 

01 

53 

Z  Fayette _ 

02 

48 

3.  Crawford  ... 

03 

44 

4.  Guernsey  .. 

04 

36 

5.  Clark _ 

05 

127 

6.  Madison  .... 

05 

45 

West  Virginia: 

1 .  Harrison _ 

01 

63 

2.  Berkeley  .... 

02 

59 

3.  Raleigh _ 

03 

20 

4.  Putnam _ 

.04 

52 

5.  Wood _ 

'  05 

31 

6.  Kanawha  ... 

04 

43 

South  Dakota: 

1 .  Codington .. 

01 

39 

2.  Lincoln _ 

02 

27 

3.  Meade _ 

06 

58 

.  4.  Pennington 

,06 

43 

5.  Beadle . . 

04 

20 

6.  Brookings  .. 

01 

26 

Maine: 

1 .  Penobscot 

(020)  . . 

02 

94 

2.  Cufrtjerland 

03 

110 

3.  York . 

03 

128 

4.  Knox . 

04 

63 

5.  Penobscot 

(060)  . 

01 

32 

6.  Washington 

04 

41 

Dated:  January  26, 1994. 

Midiael  V.  Dunn, 

Administrator,  Farmers  Home 
Administration. 

(FR  Doc.  94-2778  Filed  2-14-94;  8:45  am) 
BILUNQ  CODE  9410-07-V 


Forest  Service 

Bear  Environmental  Impact  Statement; 
Bittemiot  National  For^  RaValll 
County,  MT 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice;  intent  to  prepare  an 
environmental  impact  statement  (EIS). 

SUMMARY:  'The  Forest  Service  will 
prepare  an  environmental  impact 
statement  for  the  Bear  assessment  area 
located  on  the  Darby  Ranger  District  of 
the  Bitterroot  National  Forest  in 
Montana.  *1110  proposals  listed  in  the 
Supplementary  Information  section  are 
being  considered  together  because  they 
represent  either  coiinected  or 
ciunulative  actions  as  defined  by  the 
Council  on  Environmental  Quality  (40 
CFR  1508.25). 

DATES:  Public  comments  concerning  the 
scope  of  the  analysis  should  be 
submitted  by  March  4, 1994.  Comments 
that  were  received  during  preparation  of 
the  Bear  Environmental  Assessment  will 
be  considered  during  preparation  of  this 
EIS  and  will  not  need  to  resubmitted. 
No  public  scoping  meetings  are 
scheduled  at  this  time.  The  Ehafr  EIS  is 
expected  to  be  available  to  the  public  in 
April,  1994  €uid  the  Final  EIS  and 
Record  of  Decision  is  expected  to  be 
available  to  the  pubUc  in  June,  1994. 
ADDRESSES:  Send  written  comments  to 
District  Ranger,  Darby  Ranger  District, 
P.O.  Box  388,  Darby  MT  59829. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  EIS  should  be 
directed  to  Rick  Floch,  Darby  Ranger 
District,  Phone;  (406)  821-3913. 
SUPPLEMENTARY  INFORMATION:  The  EIS 
will  include  the  following  proposed 
actions: 

(1)  Vegetation  Management — ^There  is 
a  need  to  improve  health  and 
productivity,  and  to  reduce  the  risk  of 
high  intensity  wildfire  and  its 
associated  potential  impacts  in 
ponderosa  pine  stands  in  the  Bear  area. 
To  do  this,  a  combination  of  selection 
harvesting  concentrating  on  removal  of 
Douglas-fir,  imderbuming  and  thinning 
on  approximately  580  acres  is  proposed. 
This  will  change  species  composition 
over  timftto  one  more  representative  of 
what  occurred  naturally,  reintroduce 
fire  back  into  the  ecosystem,  improve 
tree  health  and  growth,  and  sustain  the 
ecosystem. 

A  combination  of  harvesting 
techniques  is  also  proposed  on  about 
400  acres  of  lodgepole  pine  stands.  Fire 
suppression  in  these  stands  has  resulted 
in  a  variety  of  unfavorable  conditions. 

In  some  stands,  overstory  lodgepole 
pine  trees  have  died,  leaving 
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understories  of  subalpine  fir  and 
Douglas-fir  that  are  heavily  damaged  by 
spruce  budworm  and  infected  by  root 
pathogens.  Lodgepole  pine  in  these 
xmderstories  is  also  infected  with  dwarf 
mistletoe  and  many  of  the  dead 
overstory  trees  have  fallen,  creating  high 
fuel  loads  that  will  result  in  intense 
future  wildfires.  Harvesting  in  these 
stands  would  reduce  this  fim  risk, 
salvage  dead  and  dying  trees,  and 
sustain  these  ecosystems  by 
perpetuating  new  stands  of  lodgepole 
pine.  In  other  stands,  understory 
lodgepole  is  healthy  and  overstory  trees 
need  to  be  removed  to  allow  this  next 
generation  of  trees  to  continue  growing 
and  perpetuatingAe  ecosystem, 

(2)  Watershed^isheries 
Rehabilitation — Major  streams  in  the 
area  include  Two  Bear,  Bear  Gulch, 
Low'er  Sleeping  Child,  Hog  Trough, 
Railroad,  Weasel  and  Skalkaho  Creeks. 

A  course  filter  analysis  of  watersheds 
has  identified  a  range  of  different 
watershed  conditions  in  the  Bear  area. 

A  site-specific  inventory  of  w'atershed 
improvement  needs  for  the  Upper 
Skalkaho,  Railroad  Creek,  and  Two-Bear 
areas  was  done  during  the  1992  field 
season.  From  this  inventory,  numerous 
rehabilitation  activities  were  identified 
and  are  proposed  in  this  EIS.  They 
include  culvert  cleeinout  or  removal, 
grass  seeding,  road  obliteration,  riparian 
vegetation  re-establishment,  road 
closing,  and  road  reconstruction. 

(3)  Houselog  Salvage — Infrequent  fire 
in  the  Bear  area  has  resulted  in  some 
areas  with  an  abimdance  of  recently 
dead  and  dying  lodgepole  pine  trees. 
The  proposal  includes  the  salvage  of 
these  trees  over  275  acres  using  over- 
the-snow  type  logging  equipment. 

(4)  Underbuming — ^To  restore  fire 
back  into  the  ecosystem,  underbuming 
over  the  next  3  years  is  proposed.  To 
assess  cumulative  effects,  underbuming 
over  a  10  year  period  on  approximately 
2,380  acres  will  be  analyzed.  Many  of 

^these  areas  are  on  southern  exposures 
where  underbuming  will  begin  to 
regenerate  more  fire-tolerant  species, 
reduce  high  natural  fuel  loadings  and 
improve  browse  for  wrildlife. 

(5)  Precommercial  Thinning — Past 
timber  harvesting  in  some  areas  has 
resulted  in  overstocked  plantations  that 
need  thinning  to  improve  productivity. 
Approximately  475  acres  of  existing 
plantations  are  proposed  for 
precommercial  thinning. 

(6)  Transportation  Management  Road 
densities  for  several  3rd  order  drainages 
in  the  Bear  area  are  not  meeting  Forest 
Plan  standards  for  elk  habitat 
effectiveness.  Approximately  33  miles 
of  road  are  proposed  to  be  closed  in 
order  to  meet  or  exceed  Forest  Plan 


standards  for  road  densities.  Some  of 
these  road  sections  are  included  in  the 
road  closures  for  watershed 
rehabilitation. 

Alternatives  to  this  proposed  action 
will  include  No  Action;  an  alternative 
that  does  not  propose  timber  harvesting 
in  any  roadless  area;  two  alternatives 
that  treat  the  Bear  area  at  differing 
landscape  level  intensities;  an 
alternative  that  models  1987  Forest  Plan 
outputs;  and  an  alternative  that  includes 
only  the  watershed/fisheries 
rehabilitation  projects. 

Preliminary  issues  that  the  EIS  will 
address  include: 

(a)  How  will  the  proposal  affect 
ecosystem  health  and  productivity? 

(b)  Can  houselogs  be  salvaged  from 
the  area  and  what  would  the  effect  be? 

(c)  How  will  the  proposal  impact 
roadless  areas? 

(d)  What  will  be  the  impacts  of  this 
proposal  on  wildlife? 

(e)  What  effect  will  the  proposal  have 
on  water  and  fishery  resources: 

(f)  What  affect  will  the  proposal  have 
on  old  growih? 

(h)  What  are  the  cumulative  impacts 
of  private  land  logging  in  the  area? 

Management  activities  imder 
consideration  would  occm  in  an  area 
encompassing  approximately  43,000 
acres  and  include  all  National  Forest 
land  between  Sleeping  Bear/Two  Bear 
Creeks,  and  all  of  the  upper  part  of  the 
Skalkaho  Creek  drainage.  A  portion  of 
the  assessment  area  being  considered  for 
harvest  is  within  the  Sleeping  Child 
roadless  area  (X1074).  None  of  the 
activities  proposed  would  build  any 
new  or  temporary  road. 

The  scope  of  the  proposed  action  is 
limited  to  the  associated  activities  and 
analysis  area  identified  above. 

The  responsible  official,  who  is 
Thomas  G.  Wagner,  Darby  District 
Ranger,  will  consider  the  comments  and 
responses  received  concerning  both  the 
Bear  Environmental  Assesssment  and 
this  EIS,  as  well  as  all  applicable  laws, 
regulations,  and  policies  in  making  a 
decision  regarding  the  Bear  proposal. 

The  responsible  official  will 
document  the  decision  and  reasons  for 
the  decision  in  the  Record  of  Decision. 
The  decision  wrill  be  subject  to  review 
imder  applicable  Forest  Service 
Regulations. 

l^e  Draft  EIS  is  expected  to  be 
available  to  the  public  in  April,  1994 
and  the  Final  EIS  and  Record  of 
Decision  is  expected  to  be  available  to 
the  public  in  June,  1994.  The  comment 
period  on  the  draff  wrill  be  45  days  from 
the  date  the  EPA’s  notice  of  availability 
appears  in  the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 


this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draff  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer’s  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v.  - 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draff  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  Cify 
ofAngoon  v.  Model,  803  F.  2d  1016, 

1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draff  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draff  statement. 

Comments  may  also  address  the 
adequacy  of  the  draff  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 

Dated:  January  31, 1994. 

Thomas  G.  Wagner, 

District  Ranger,  Bitterroot  National  Forest. 

[FR  Doc.  94-3411  Filed  2-14-94;  8:45  am) 


Pursuant  to  the  authority  provided 
under  section  302  of  the  Palmers  and 
Stockyards  Act  (7  U.S.C.  202),  it  was 
ascertained  that  the  livestock  markets 
named  below  are  stockyards  as  defined 
by  Section  302(a).  Notice  was  given  to 
the  stockyard  owmers  and  to  the  public 
as  required  by  Section  302(b),  by 
posting  notices  at  the  stockyards  on  the 


BtLUNQ  CODE  3410-1 1-M 

Packers  and  Stockyards 
Administration 

Posting  of  Stockyards 
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dates  specified  below,  that  the 
stockyards  are  subject  to  the  provisions 
of  the  Packers  and  Stockyards  Act,  1921, 
as  amended  (7  U.S.C.  181  et  seq.). 


Facility  No.,  name,  and  lo¬ 
cation  of  stockyard 

Date  of  posting 

LA-144  Avoyelles  CaMe 
Co.,  Irv:.,  Avoyelles  Par¬ 
ish,  Louisiana. 

Jan.  04, 1994. 

NC-164  Vale  Horse  Auc¬ 
tion,  Vale,  North  Caro¬ 
lina 

Nov.  26,  1993. 

NC-166  Mountain  Live¬ 
stock  Auction,  Murphy, 
North  CaroliruL 

Jan.  06, 1994. 

TN-189  Middle  Ten¬ 

nessee  Horse  Sales, 
Decherd,  Tennessee. 

July  17, 1993. 

Done  at  Washington,  DC  this  8th  day  of 
February  1994. 

Harold  W.  Davis, 

Director,  Livestock  Marketing  Division. 
Packers  and  Stockyards  Administration. 
[FR  Doc.  94-3419  Filed  2-14-94;  8:45  amj 
BILUNQ  CODE  3410-KD-P 


Deposting  of  Stockyards 

Notice  is  hereby  given,  that  the 
livestock  markets  named  herein, 
originally  posted  on  the  dates  specified 
below  as  being  subject  to  the  Packers 
and  Stockyards  Act,  1921,  as  amended 
(7  U.S.C.  181  et  seq.),  no  longer  come 
within  the  definition  of  a  stc^yard 
under  the  Act  and  are  therefore,  no 
longer  subject  to  the  provisions  of  the 
Act. 


Facility  No.,  name,  and  lo¬ 
cation  of  stockyard 

Date  of  posting 

CA-171  Ramona  Auc- 

May  01, 1976. 

tion,  Ramona,  California. 

CT-104  M  &  M  Sales, 
Ledyard,  Connecticut. 

Sept.  19, 1991. 

NY-127  Empire  Livestock 
Marketing,  Cooperative, 
Inc.— Little  Falls  Stock- 
yards,  Little  Falls,  New 
York. 

July  15, 1960. 

MN-112  Top  Livestock 
Company,  Edgerton, 

Minnesota 

Dec.  26, 1970. 

PA-103  Tri  County  Live¬ 
stock  Auction,  Inc., 
Brockway,  Pennsylvania 

Feb.  02.  1960. 

PA-121  Wayne  County 
Auction  Bam,  Inc., 
Honesdale,  Pennsylva¬ 
nia. 

Nov.  04, 1959. 

This  notice  is  in  the  nature  of  a 
change  relieving  a  restriction  and,  thus, 
may  be  made  effective  in  less  than  30 
days  after  publication  in  the  Federal 
Register  without  prior  notice  or  other 
public  procedure.  This  notice  is  given 
pursuant  to  section  302  of  the  Packers 


and  Stockyards  Act  (7  U.S.C  202)  and 
is  efiective  upon  publication  in  the 
Federal  Register. 

Done  at  Washington,  D.C  this  8th  day  of 
February,  1994 
Harold  W.  Davis, 

Director.  Livestock  Marketing  Division. 

[FR  Doc.  94-3418  Filed  2-14-94;  8:45  am] 
BILUNQ  CODE  321(Ma>-P 


ARCTIC  RESEARCH  COMMISSION 
Meeting 

February  7, 1994. 

Notice  is  hereby  given  that  the  Arctic 
Reseeirch  Commission  will  hold  its  34th 
Meeting  in  Arlington,  Virginia,  on 
March  9-10, 1994.  On  Wednesday, 
March  9, 1994,  a  Business  Session  open 
to  the  public  will-convene  at  9  a.m.  in 
the  Wilson  Room  of  the  Holiday  Inn  at 
Ballston,  4610  N.  Fairfax  Drive, 
Arlington,  Virginia.  Agenda  items 
include:  (1)  Chairman’s  Report;  (2) 

Status  of  NSF  Polar  Programs 
Organization;  (3)  Arctic  System  Science 
Program  Progress  (ARCSS);  (4)  National 
Science  and  Technology  Coimcil  Status 
and  Plan;  (5)  International  Arctic 
Activities;  (6)  Initial  Analyses  of 
Radioactive  Materials  in  the  Kara  Sea 
Region;  and  (7)  Progress  Report  on 
Interagency  Coordination  Mechanisms. 
The  Business  Session  will  reconvene  at 
9  a.m.  'Thursday,  March  10.  Agenda 
items  for  this  session  include  (1)  Pleui 
for  Visit  to  Canada;  and  (2)  Other 
Business.  An  Executive  Session  for 
Members  of  the  Commission  will  be 
held  following  the  Business  Session  on 
March  10. 

Any  person  planning  to.  attend  this 
meeting  who  requires  special 
.  accessibility  features  and/or  auxihary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs. 

Contact  Person  for  More  Information: 
Philip  L,  Johnson,  Executive  Director, 
Arctic  Research  Commission,  703-525- 
0111  or  TDD  703-306-0090. 

Philip  L.  Johnson, 

Executive  Director,  U.S.  Arctic  Research 
Commission. 

[FR  Doc  94-3446  Filed  2-14-94;  8:45  ami 
BILUNQ  CODE  7S56-01-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Public  Meeting  of  the 
Montana  Advisory  Committee 

Notice  is  hereby  given,  piirsuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the 


Montana  Advisory  Committee  to  the 
Commission  will  be  held  on  Thursday, 
March  10, 1994,  at  the  Best  Western 
Heritage  Inn,  1700  Fox  Farm  Rpad, 

Great  Falls,  Montana  59404.  The 
purpose  of  the  meeting  is  to  discuss 
current  issues,  review  current  projects 
and  plan  future  activities. 

Persons  desiring  additional 
information,  (xr  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Donald  D. 
Dupuis  or  William  F.  Muldrow,  Director 
of  the  Rocky  Mountain  Regional  Office, 
303-866-1040  ('TDD  303-866-1049). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  February  8, 

1994. 

Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit 
[FR  Doc.  94-3494  Filed  2-14-94;  8:45  am] 
BILUNQ  CODE  6336-01-P 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  tmder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1992  Census  of  Governments — 
Property  Values  Survey. 

Form  Numbeiis):  GP-31. 

Agency  Approval  Number:  0607- 
0741. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of 
collection. 

Burden:  13,333  hours. 

Number  of  Respondents:  40,000. 

Avg  Hours  Per  Res^nse:  20  minutes. 

Needs  and  Uses:  Tne  Census  Bureau 
is  requesting  a  six  mouth  extension  of 
OMB  approval  of  the  Form  GP-31 
“Property  Values  Survey”  to  provide 
sufiicient  time  for  completing  work  on 
the  Taxable  Property  Values  Phase  of 
the  1992  Census  of  Governments.  We 
will  use  the  GP-31  to  collect 
information  on  sales  price  and  other 
sales  characteristics  from  buyers  or 
sellers  of  real  property.  From  this  data 
and  information  on  assessed  values. 
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which  we  will  obtain  from  public 
records  of  transfers  available  from 
recording,  assessing,  or  other  offices  in 
the  local  area,  we  will  develop 
assessment-sales  price  ratios,  which 
will  in  turn  be  used  to  produce 
estimates  of  real  property  values.  This 
extension  is  necessary  because  delays  in 
receipt  and  processing  of  essential 
property  assessment  roles  from  state 
government  offices  has  delayed  mail- 
out  of  the  GP-31.  Data  on  estimated 
market  value  of  real  property  and  on 
assessment-sales  price  ratios  are  used 
by  many  National  associations.  State 
md  local  officials  use  the  data  to 
compare  asse.  sment  performance  of  and 
between  jurisdictions  within  their 
states.  The  data  will  be  presented  as  a 
major  component  of  the  Census 
Bureau’s  report.  Taxable  Property 
Values  and  Assessment/Sales  Price 
Ratios. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Every  5  years. 

Respondent’s  Ooligation:  Voluntary. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14ffi  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated;  February  10, 1994. 

Edward  Michals, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 

[FR  Doc.  94-3525  Filed  2-14-94;  8:45  am] 
BILUNQ  CODE  3S1(M)7-F 


Changes  In  Organization  and 
Functions  During  Calendar  Year  1993 

agency:  Office  of  the  Secretary, 
Department  of  Commerce 
SUMMARY:  Following  is  a  summary  of 
Department  of  Commerce  officials  and 
units  affected  by  major  changes  in 
authority,  title,  function,  or  structure 
during  the  past  calendar  year.  Specific 
information  on  each  action  can  be 
obtained  by  requesting  a  copy  of  the 
applicable  Department  Organization 
Order  (DOO),  also  listed  below. 

Department  Officials 

Assistant  Secretary  for  Administration: 
DOO  10-5,  Amendment  7, 1-15-93 


Under  Secretary  For  Oceans  and  Atmosphere 
and  Administrator  of  the  National  Oceanic 
and  Atmospheric  Administration: 

DOO  10-15,  Amendment  5, 1-15-93 
DOO  10-15,  Amendment  6, 1-21-93 

Director  for  Procurement  and  Administrative 
Services: 

DOO  20-1,  Revision,  11-16-93 

Office  of  Administrative  Law  Judge: 

DOO  20-19,  Revocation  Notice,  1-15- 
93 

Director  for  Federal  Assistance  and 
Management  Support: 

DOO  20-28,  Revision,  12-1-93 
Minority  Business  Development  Agency: 

DOO  25-4B,  Amendment  3, 11-3-93 

National  Oceanic  and  Atmospheric 
Administration: 

DOO  25-5,  Amendment  7, 1-15-93 
DOO  25-5,  Amendment  8, 11-16-93: 

National  Telecommunications  and 
Information  Administration: 

DOO  25-7,  Amendment  1, 12-1-93 

National  Institute  of  Standards  and 
Technology: 

DOO  30-2B,  Amendment  2,  7-2-93 
Patent  and  Trademark  Office: 

DOO  30-3,  Amendment  1,  7-2-93 
FOR  FURTHER  INFORMATION  CONTACT: 
Sherry  M.  Cage,  Office  of  Management 
and  Organization,  Department  of 
Commerce,  Room  5317,  Washington,  DC 
20230,  Telephone  (202)  482-5481. 
Stephen  C.  Browning, 

Director,  Office  of  Management  and 
Organization 

(FR  Doc.  94-3405  Filed  2-14-94;  8:45  am] 
BILUNQ  CODE  3510-OK-F 


National  Institute  of  Standards  and 
Technology 

Computer  System  Security  and  Privacy 
Advisory  Board;  Meeting 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 

ACTION:  Notice  of  opening  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App., 
notice  is  hereby  given  that  the  Computer 
System  Security  and  Privacy  Advisory 
Board  ivill  meet  Wednesday,  March  23, 
1994,  and  Thursday,  March  24, 1994, 
from  9  a.m.  to  5  p.m.  The  Advisory 
Board  was  established  by  the  Computer 
Security  Act  of  1987  (Pub.  L.  100-235) 
to  advise  the  Secretary  of  Commerce 
and  the  Director  of  NIST  on  security  and 


privacy  issues  pertaining  to  Federal 
computer  systems.  All  sessions  will  be 
open  to  the  public. 

DATES:  The  meeting  will  be  held  on 
March  23  and  24, 1994,  from  9  a.m.  to 
5  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  Gaithersburg  Hilton  Hotel.  620  Perry 
Parkway,  Gaithersburg.  MD  20877. 

Agenda 

— Welcome  and  Update 
— Overview  of  Meeting 
— Overview  of  February  4  Cryptographic 
Issues  Announcements 
— Briefing  on  Escrow  Procedures  & 
Operations 

— Medical  Systems  Privacy  Issues 
— Digital  Signature  Update 
— Internet  Security  Issues 
— Public  Participation 
— Board  Discussion 
— Pending  Business 
— Close 

Public  Participation 

The  Board  agenda  will  include  a 
period  of  time,  not  exceed  one  hour,  for 
oral  comments  and  questions  from  the 
public.  Each  speaker  will  be  limited  to 
ten  minutes.  Members  of  the  public  who 
are  interested  in  speaking  are  asked  to 
contact  the  Board  Secretariat  at  the 
telephone  number  indicated  below.  In 
addition,  written  statements  are  invited 
and  may  be  submitted  to  the  Board  at 
any  time.  Written  statements  should  be 
directed  to  the  Computer  System 
Security  and  Privacy  Advisory  Board, 
Computer  Systems  Laboratory,  Building 
225,  room  B154,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899.  It  would  be 
appreciated  if  fifteen  copies  of  written 
material  could  be  submitted  for 
distribution  to  the  Board  by  March  1, 
1994.  Approximately  20  seats  will  be 
available  for  the  public  and  media. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lynn  McNulty,  Associate  Director  for 
Computer  Security,  Computer  Systems 
Laboratory,  National  Institute  of 
Standards  and  Technology,  Building 
225,  room  B154,  Gaithersburg,  MD 
20899,  telephone:  (301)  975-3240. 

Dated:  February  10, 1994. 

Samuel  Kramer, 

Associate  Director. 

(FR  Doc.  94-3529  Filed  2-14-94;  8:45  am] 
BILUNQ  CODE  3510-CN-M 
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[Dockef  No.  900820-3141] 

Federal  information  Processing 
Standards  (FIPS)  Publication  140-1, 
Security  Requirements  for 
Cryptographic  Modules;  Correction 

AGENCY:  National  Institute  of  Standards 
andTechnology  (NIST),  Ojmmerce. 

ACTION:  Final  notice;  correction. 

SUMMARY:  In  FR  Doc.  94-539,  appearing 
on  pages  1520-1524  in  the  issue  of 
Tuesday,  January  11, 1994,  make  the 
following  correction: 

On  page  1520,  the  effective  date 
should  read  as  follows:  ’‘EFFECTIVE  DATE: 
This  standard  is  effective  June  30, 

1994.” 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Miles  E.  Smid,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899,  telephone 
(301)  975-2938. 

Dated:  February  9, 1994. 

Samuel  Kramer, 

Associate  Director. 

[FR  Doc.  94-3528  Filed  2-14-94;  8:45  am] 
BtLUNG  CODE  3510-CN-M 


THE  COMMISSION  OF  FINE  ARTS 

Commission  of  Fine  Arts;  Notice  of 
Meeting 

The  Commission  of  Fine  Arts’ 
meeting  scheduled  for  17  February  has 
been  cancelled.  The  next  meeting  is 
scheduled  for  17  March  1994  at  10  a.m. 
in  the  Commission’s  offices  in  the 
Pension  Building,  Suite  312,  Judiciary 
Square,  441  F  Street,  NW.,  Washington, 
DC  20001  to  discuss  various  projects 
affecting  the  appearance  of  Washington, 
DC,  including  buildings,  memorials, 
parks,  etc;  al^  matters  of  design 
referred  by  other  agencies  of  the 
government. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington,  DC  6  February  1994. 
Charles  H.  Atherton, 

Secretary. 

(FR  Doc.  94-3412  Filed  2-14-94;  8:45  am) 
BILUNQ  CODE  633(M>1-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  Myanmar 

February  8, 1994. 

AGENCY:  Committee  for  the 
Implementation  of  Te:dile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  February  16, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Under  the  terms  of  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended, 
the  Government  of  the  United  States  has 
decided  to  establish  restraint  limits  for 
cotton  and  man-made  fiber  skirts  in 
Categories  342/642  and  cotton  and  man¬ 
made  fiber  nightwear  and  pajamas  in 
Categories  351/651,  produced  or 
manufactured  in  Myanmar  and  exported 
during  the  twelve-month,  period  which 
began  on  February  1, 1994  and  extends 
through  January  31, 1995  at  levels  of 
25,383  dozen  (Categories  342/642)  and 
39,893  dozen  (Categories  351/651). 

Summarymarket  statements 
concerning  Categories  342/642  and  351/ 
651  follow  this  notice.  ^ 

/Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Categories  342/642  and 
351/651  or  to  comment  on  domestic 
production  or  availability  of  products 
included  in  Categories  342/642  and  351/ 
651,  is  invited  to  submit  10  copies  of 
such  comments  or  information  to  Rita  D. 
Hayes,  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  ATTN:  Helen  L. 
LeGrande. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Conunittee  for  the 


Implementation  of  Textile  Agreements 
considers  appropriate  for  fuller 
consideration. 

The  solicitation  of  comment^  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  ”a  foreign 
affairs  function  of  the  United  States.” 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELA'TION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993). 

D.  Michael  Hutchinson, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Market  Statement — ^Myanmar 
Category  342/642  Cotton  and  Man-Made 
Fiber  Skirts 
January  1994 

Import  Situation  and  Conclusion 
U.S.  imports  of  cotton  and  man-made 
fiber  skirts.  Category  342/642,  from 
Myanmar  reached  25,383  dozen  during 
the  year  ending  October  1993,  nearly 
twelve  times  the  2,150  dozen  imported 
from  Myanmfu  in  the  year  ending 
October  1992.  In  the  first  ten  months  of 
1993,  imports  of  Category  342/642  horn 
Myanmar  reached  25,048  dozen,  over 
eleven  and  one  half  times  the  January- 
October  1992  level,  and  ten  times 
Myanmar’s  total  calendar  year  1992 
Category  342/642  imports. 

The  sharp  and  substantial  increase  of 
Category  342/642  imports  from 
Myanmar  is  causing  disruption  in  the 
U.S.  market  for  cotton  and  man-made 
fiber  skirts. 

U.S.  Production,  Import  Penetration,  and 
Market  Share 

U.S.  production  of  cotton  and  man¬ 
made  fiber  skirts  fell  from  7,444 
thousand  dozen  in  1989  to  7,181 
thousand  dozen  in.  1992,  a  decrease  of 
4jpercent.  This  decline  continued  in 
1993,  with  U.S.  production  falling  to 
3,555  thousand  dozen  in  the  first  half  of 
1993,  a  decline  of  8  percent  from  the 
January-June  1992  level.  In  contrast, 

U.S.  imports  of  Category  342/642 
increased  fi'om  6,396  thousand  dozen  in 
1989  to  6,884  thousand  dozen  in  1992, 
an  8  percent  increase.  Category  342/642 
imports  tfontinued  to  increase  in  1993, 
reaching  6,341  thousand  dozen  during 
the  first  ten  months  of  1993,  8  percent 
above  the  January-October  1992  level. 

The  ratio  of  imports  to  domestic 
production  increased  from  86  percent  in 
1989  to  96  percent  in  1992.  The  ratio  of 
imports  to  domestic  production  ^ 
continued  to  increase  in  1993,  reaching 
118  percent  in  the  first  half  of  1993.  The 
domestic  manufacturers’  share  of  the 
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cotton  and  man-made  fiber  skirt  market 
dropped  trom  54  percent  in  1989  to  51 
percent  in  1992,  and  declined  to  46 
percent  in  the  first  half  of  1993. 

Duty-Paid  Value  and  U.S.  Producers’ Price 

Approximately  90  percent  of  Category 
342/642  imports  firom  Myanmar  during 
the  year  ending  in  October  1993  entered 
the  U.S.  under  HTSUSA  6204.52.2030— 
Women’s  cotton  skirts  of  blue  denim; 
and  HTSUSA  6204.52.2070— Women’s 
cotton  skirts  of  other  than  corduroy  and 
blue  denim.  These  skirts  entered  the 
U.S.  at  landed  duty-paid  values  below 
U.S.  producers’  prices  for  comparable 
skirts. 

Market  Statement — Myanmar 
Category  351/B51  Cotton  and  Man-Made 
Fiber  Pajamas  and  Other  Nightwear 
January  1994 

Import  Situation  and  Conclusion 

U.S.  imports  of  cotton  and  man-made 
fiber  pajamas  and  other  nightwear. 
Category  351/651,  from  Myanmar 
reached  39,893  dozen  during  the  year 
ending  October  1993.  There  were  no 
Category  351/651  imports  from 
Myanmar  in  1992  or  1991. 

The  sharp  and  substantial  increase  of 
Category  351/651  imports  ficm 
Myanmar  is  causing  disruption  in  the 
U.S.  market  for  cotton  and  man-made 
fiber  pajamas  and  other  nightwear. 

U.S.  Production,  Import  Penetration,  and 
Market  Share 

U.S.  production  of  cotton  and  man¬ 
made  fiber  pajamas  and  other  nightwear 
fell  fitim  14,235  thousand  dozen  in  1989 
to  10,649  thousand  dozen  in  1992,  a 
decline  of  25  percent.  Production 
continued  to  decline  in  1993,  falling  to 
4,734  thousand  dozen  during  the  first 
six  months  of  1993,  11  percent  below 
the  January-June  1992  level.  In  contrast, 
U.S.  imports  of  Category  351/651 
increased  ficm  7,289  thousand  dozen  in 
1989  to  9,347  thousand  dozen  in  1992, 
an  increase  of  28  |>ercent.  This  increase 
continued  during  1993,  as  imports  of 
Category  351/651  reached  9,313 
thousand  dozen  in  the  first  ten  months 
of  1993, 16  percent  above  the  January- 
October  1992  level.The  ratio  of  imports 
to  domestic  production  increased  from 
51  percent  in  1989  to  88  percent  in 
1992.  This  increase  continued  in  the 
first  six  months  of  1993,  as  the  ratio  of 
imports  to  production  reached  97 
percent.  The  domestic  manufacturers’ 
share  of  this  market  declined  from  66 
percent  in  1989  to  53  percent  in  1992, 
and  fell  to  51  percent  during  the  first 
half  of  1993. 

Duty-Paid  Value  and  U.S.  Producers’ Price 

Approximately  79  percent  of  Category 
351/651  imports  from  Myanmar  during 
the  year  ending  in  octc^r  1993  entered 
the  U.S.  under  HTSUSA  6207.21.0030— 


Men’s  cotton  nightshirts  and  pajamas 
with  one  color  in  the  warp  and/or 
filling.  This  nightwear  entered  the  U.S. 
at  landed  duty-paid  values  below  U.S. 
producers’  prices  for  comparable 
nightwear. 

Committee  for  the  Implementation  of  Textile 

Agreements 

February  8, 1994. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  - 
as  amended  (7  U.S.C.  1854);  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
February  16, 1994,  entry  into  the  United 
States  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-made  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Myanmar  and  exported 
during  the  period  beginning  on  February  1, 
1994  and  extending  through  January  31, 
1995,  in  excess  of  the  following  restraint 
levels; 


Category 

Twelve-month  limit ' 

342/642  . 

25,383  dozen. 

351/651  . 

39,893  dozen. 

'The  limits  have  not  been  adjusted  to  ac¬ 
count  tor  any  imports  exported  after  January 
31, 1994. 

Textile  products  in  Categories  342/642  and 
351/651  which  have  been  exported  to  the 
United  States  prior  to  February  1, 1994  shall 
not  be  subject  to  the  limits  established  in  this 
directive. 

Textile  products  in  Categories  342/642  and 
351/651  which  have  been  released  from  the 
custody  of  the  U.S.  Customs  Service  under 
the  provisions  of  19  U.S.C  1448(b)  or 
1484(a)(1)  prior  to  the  effective  date  of  this 
directive  shall  not  be  denied  entry  under  this 
directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Doc.  94-3445  Filed  2-14-94;  8:45  amj 
BILUNQ  CODE  3510-OR-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

National  Security  Telecommunications 
Advisory  Committee;  Meetings 

agency:  National  Communications 
System. 

ACTION:  Notice  of  meeting. 

A  meeting  of  the  National  Security 
Telecommunications  Advisory 
Committee  will  be  held  on  Wednesday, 
March  2, 1994.  The  business  session  of 
the  meeting  will  be  held  at  the 
Department  of  Commerce.  An  executive 
session  of  the  meeting  will  be  held  at 
the  Old  Executive  Office  Building.  The 
agenda  is  as  follows: 

Business  Session 
— Call  to  Order 

— Network  Security  Steering  Committee 
— National  Information  Infrastructure  Task 
Force 

— Industry  Executive  Subcommittee/ 
Manager’s  Report 
— Adjournment 

Executive  Session 
— Call  to  Order 

— Remarks  by  National  Security  Advisor 
— Remarks  by  Executive  Agent 
— Adjournment 

Due  to  the  requirement  to  discuss 
classified  information,  in  conjunction  with 
the  issues  listed  above,  the  meeting  will  be 
closed  to  the  public  in  the  interest  of 
National  Defense.  Any  person  desiring 
information  about  the  meeting  may  telephone 
(703)  692-9274  or  write  the  Manager, 
National  Communications  System,  701  S. 
Court  House  Road.,  Arlington,  VA  22204- 
2198. 

Dated:  February  9, 1994. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  94-3402  Filed  2-14-94;  8:45  am) 
BILUNG  CODE  500(M)4-M 


Defense  Science  Board  Task  Force  on 
Acquiring  Defense  Software 
Commercially 

ACTION:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Acquiring  Defense 
Software  Commercially  will  meet  in 
open  session  on  March  10-1  ly  1994  at 
Strategic  Analysis,  Inc.,  4001  N.  Fairfax 
Drive,  suite  175,  Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
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Department  of  Defense.  At  this  meeting, 
the  Task  Force  will  review  current  DoD 
software  acquisition  regulations,  DoD 
acquisition  experiences  with  selected 
software-intensive  systems,  and 
contractor  acquisition  experiences  with 
DcD  and  commercial  software-intensive 
systems. 

Persons  interested  in  further 
information  should  call  Ms.  Virginia 
Castor  at  (703)  614-0212. 

Dated;  February  8, 1994. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

IFR  Doc.  94-3400  Filed  2-14-94;  8:45  am] 
BILUNQ  CODE  SOOO-04-M 


Total  Asset  Visibility  Government- 
Industry  Conference 

AGENCY:  Deputy  Under  Secretary  of 
Defense,  Logistics. 

ACTION:  Notice  of  conference. 

SUMMARY:  The  Deputy  Under  Secretary 
of  Defense  (Logistics)  (DUSD/L)  is 
sponsoring  a  Total  Asset  Visibility 
(TAV)  Government-Industry  Conference 
on  March  9-10, 1994  in  Springfield, 
Virginia.  TAV  is  DoD’s  program  for 
implementing  comprehensive 
improvements  to  its  logistics  processes 
and  systems  to  track  material 
throughout  the  pipeline,  from 
procmement  to  disposal.  The  lack  of 
asset  visibility  has  hampered  support  of 
military  operations  during  all  previous 
conflicts.  DUSD/L  has  established  TAV 
as  one  of  DoD’s  highest  priority  tasks. 
DUSD/L  recognizes  that  the  commercial 
sector  has  been  aggressively 
streamlining  inventory,  eliminating 
obsolescence,  utilizing  new 
technologies  and  reducing  support 
costs;  DUSD/L  wants  to  capitalize  on 
the  most  successful  practices  in 
government  and  commercial  sectors. 
This  conference  will  feature  five  panels 
made  up  of  government  and  industry 
executives  who  will  evaluate  and  j 
recommend  most  successful  TAV 
practices.  Their  discussions  will  focus 
on:  (1)  TAV  technologies,  (2)  industry 
practices,  (3)  overall  DOD  practices,  (4) , 
management/tracking  by  commodity/ 
class  and  (5)  management/tracking  by 
weapon  system.  This  event  is  part  of  a 
continuing  process  to  develop  and 
deploy  a  road  map  for  downsizing  and 
improving  management  of  logistics. 
Prospective  government  and  industry 
panel  participants  and  conference 
attendees  are  encouraged  to  quickly 
contact  Sam  Beiker  or  Mary  Claire 
Murphy  at  the  American  Defense 
Preparedness  Association  in  Arlington, 
Virginia.  Phone:  (703)  522-1820.  Please 


refer  to  ADPA  Event  #  478.  Those  in 
Industry  with  relevant  table-top 
demonstrations/exhibits  are  strongly 
encouraged  to  present  their  displays. 

DATES:  March  9-10, 1994. 

ADDRESSES:  The  Springfield  Hilton, 
6550  Loisdale  Rd.,  Springfield,  VA 
22150. 

CONTACT:  For  further  information 
contact  Sam  baker  or  Mary  Claire 
Murphy  at  the  American  Defense 
Preparedness  Association.  Phone:  (703) 
522-1820.  Please  refer  to  ADPA  event 
number  487. 

Dated;  February  8, 1994. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  94-3401  Filed  2-14-94;  8:45  am] 
BILUNG  CODE  S000-04-M 


Department  of  the  Army 

Availability  for  Licensing  of  U.S.  Patent 
Application  Concerning  the  Rapid  and 
Accurate  Quantitation  of  HIV-1  Nucleic 
Acids  in  Large  Numbers  of  Human 
Clinical  Samples 

AGENCY:  U.S.  Army  Medical  Research 
and  Development  Command,  DOD. 

ACTION:  Notice. 


SUMMARY:  In  accordance  vdth  37  CFR 
404.6,  announcement  is  made  of  the 
availability  of  U.S.  Patent  Application 
Serial  No.  08/154,416  entitled  “High 
Through-Put  Quantitative  Polymerase 
Chain  Reaction  for  HIV  Clinical 
Specimens”  fined  November  19, 1993 
for  licensing.  This  invention  has  been 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Army. 

ADDRESSES:  Commander  U.S.  Army 
Medical  Research  and  Development 
Command.  ATTN:  Staff  Judge  Advocate, 
Fort  Detrick,  Frederick,  M«iryland 
21702-5012. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
F.  Moran,  Patent  Attorney,  (301)  619- 
2065  or  telefax  (301)  619-7714. 

SUPPLEMENTARY  INFORMATION:  The 
invention  involves  methods  and  kits  for 
the  rapid  and  accurate  quantitation  of 
HIV-l  nucleic  acids  in  large  numbers  of 
hiunan  clinical  specimens.  Cloned, 
standard  internal  controls  for  both  HIV- 
1  and  cellular  sequences  are  used  for 
parallel  amplification  and  compared 
with  test  samples.  A  universal  HIV-l 
gag  primer  permits  detection  and 
quantitation  of  sequences  from  every 
Imown  HTV-l  gag  gene  while  liquid 


hybridization  detection  greatly  reduces 
processing  time,  error,  and  cost. 
Kenneth  L.  Denton, 

Army  Federal  Register,  Liaison  Officer. 

[FR  Doc.  94-3408  Filed  2-14-94;  8:45  am] 
BILUNG  CODE  3710-08-M 


Notice  of  Open  Meeting 

AGENCY:  Board  of  Visitors,  United  States 
Military  Academy,  DOD. 

ACTION:  Notice. 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463),  annoimcement  is  made  of 
the  following  meeting; 

Name  of  Committee:  Board  of  Visitors, 
United  States  Military  Academy. 

Date  of  Meeting:  1  March  1994. 

Place  of  Meeting:  Rayburn  House  Office 
Building,  Room  B-352,  Washington,  DC. 

Start  Time  of  Meeting:  Approximately  9 
a.m. 

Proposed  Agenda:  Election  of  officers; 
selection  of  Executive  Committee;  scheduling 
of  meetings  for  remainder  of  year,  and 
identification  of  areas  of  interest  for  1994. 

All  proceedings  are  open.  For  fiulher 
information  contact  Lieutenant  Colonel 
Stephen  R.  Furr,  United  States  Military 
Academy,  West  Point,  New  York  10996- 
5000,  telephone:  (914)  938-5078. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  94-3406  Filed  2-14-94;  8:45  am] 
BILLING  CODE  3710-08-M 


Army  Corps  of  Engineers 

Patents  Available  for  Licensing 

agency:  U.S.  Army  Corps  of  Engineers, 
DOD. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6,  the  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers  announces  the 
availability  of  the  following  U.S.  patents 
for  non-exclusive,  exclusive  or  partially 
exclusive  licensing: 


Patent  No.  and  title 

Issue 

date 

5,256,908  Facility  Space  Data 

Logging  "Device . 

5,268,032  Method  for  the  Con- 

10/26/93 

trolled  Hardening  of  Acid-Setting 
Binders  and  Cements . 

12/07/93 

5,268,548  Microwave  Assisted 

Paint  Stripping  . 

1/04/94 

5,277,517  Mobile  Cofferdam  . 

1/11/94 

ADDRESSES:  Director,  Humphreys 
Engineer  center  Support  Activity,  Office 
of  Counsel,  Kingman  Building,  Fort 
Belvoir,  Virginia  22060-5580. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  L.  Howland  or  Alease  J.  Berry, 
(703)  355-2160. 

Kenneth  L.  Denton,  » 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  94-3413  Filed  2-14-94;  8:45  am] 
BILUNQ  COOC  3710-»2-M 


Department  of  the  Navy 

CNO  Executive  Panel;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  will  meet  March 
2-3, 1994,  firam  9:00  a.m.  to  4:15  p.m., 
on  March  2, 1994,  and  9:00  a.m.  to  4:30 
p.m.,  on  March  3, 1994,  at  4401  Ford 
Avenue,  Alexandria,  Virginia.  This 
session  will  be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
conduct  review  and  discussions  of  key 
areas  regarding  oirrent  intelligence, 
fleet  operations,  future  task  forces  and 
current  defense  issues.  These  matters 
constitute  classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  are,  in  fact, 
properly  classified  pursuant  to  such 
Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  pubfic  interest  requires 
that  all  sessions  of  the  meeting  be  closed 
to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b(c)^l)  of  title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  J.  Kevin  Mattonen, 
Executive  Secretary  to  the  Executive 
Panel,  4401  Ford  Avenue,  Suite  601, 
Alexandria,  VA  22302-0268,  Telephone: 
(703)  756-1205. 

Dated:  )anuary  31, 1994 
Michael  P.  Rummel 

LCDR,  JAGC,  Federal  Register  Liaison  Officer. 
FR  Doc.  94-3493  Filed  2-14-94;  8:45  am] 
BILUNO  CODE  3810-AE-F 


DEPARTMENT  OF  EDUCATION 

Office  of  Human  Resources  and 
Administration:  Availability  of  Data 
Acquisition  Activities 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  availabiUty  of  data 
acquisition  activities  approved  prior  to 
February  15, 1994. 

SUMMARY:  The  Secretary  publishes  this 
notice  to  advise  interested  persons  that 
they  may  obtain  information  regarding  a 
list  of  approved  education-related  data 
acquisition  activities  that  Federal 


agencies  will  use  to  collect  data  during 
school  year  1994-95.  The  list  includes 
all  data  acquisition  activities  approved 
before  February  15, 1994. 

DATES:  The  listing  of  approved  data 
acquisition  activities  will  be  available 
February  15, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  this  list  or  copies  of 
the  list,  contact  Joyce  C.  Smith,  U.S. 
Department  of  ^ucation.  Information 
Management  and  Compliance  Division, 
400  Maryland  Avenue,  SW.,  room  5624, 
ROB-3,  Washington,  DC  20202-4651. 
Telephone:  (202)  708-9915.  Individuals 
who  use  a  telecommrmications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Dual  Party  Relay  Service  (FIRS)  at  1— 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  Under 
section  400A  of  the  General  Education 
Provisions  Act,  the  Secretary  of 
Education  is  responsible  for  reviewing 
and  coordinating  the  collection  of 
information  and  data  acquisition 
activity  of  Federal  agencies: 

(a)  Whenever  the  respondents  are 
primarily  educational  agencies  or 
institutions;  or 

(b)  Whenever  the  purpose  of  the 
activities  is  to  request  information 
needed  for  the  management  of,  or  the 
formulation  of,  policy  related  to  Federal 
education  programs  or  research  or 
evaluation  studies  related  to  the 
implementation  of  Federal  education 
programs. 

Action  400A  also  requires  that  the 
Secretary  inform  the  public  of  data 
acquisition  activities  approved  for  the 
1994-95  school  year  by  February  15, 
1994.  These  data  acquisition  activities 
are  considered  information  collection 
requests  under  the  Paperwork 
Reduction  Act  of  1980.  Under  that  Act 
and  Office  of  Management  and  Budget' 
(0MB)  implementing  regulations, 
proposed  information  collection 
requests  must  be  published  in  the 
Federal  Register  on  or  before 
submission  to  OMB  for  final  approval. 
Thus,  the  list  aimounced  by  this  notice 
includes  each  data  acquisition  activity 
for  which  the  following  requirements 
have  been  met  prior  to  February  15, 
1994:  Approval  by  the  Secretary  for  use 
in  the  1994-95  school  year;  publication 
in  the  Federal  Register  as  a  proposed 
information  collection  request;  and 
approval  by  OMB. 

Interested  persons  may  obtain  a  copy 
of  the  list  of  approved  information 
collection  requests,  or  information 
regarding  that  list  horn  Joyce  C.  Smith 
at  the  address  and  telephone  number 
listed  at  the  beginning  of  this  notice. 


Dated  February  10, 1994. 

Veronica  D.  Trietsch, 

Acting  Assistant  Secretary  for  Human 
Resources  and  Administration. 

IFR  Doc.  94-3490  Filed  2-14-94;  8:45  am] 
BILUNQ  CODE  400(M)1-P 


[CFDA  No.:  84.1 80T1] 

Technology,  Educational  Media  and 
Materials  for  Individuals  \Nith 
Disabilities  Program;  Inviting 
Applications  for  New  Awards 

Purpose  of  Program:  To  support 
projects  and  centers  for  advancing  the 
availability,  quality,  use,  and 
effectiveness  of  technology,  educational 
media,  and  materials  in  the  education  of 
children  and  youth  with  disabilities  and 
the  provision  of  related  services  and 
early  intervention  services  to  infants 
and  toddlers  with  disabilities. 

This  notice  supports  the  National 
Education  Goals  by  improving 
understanding  of  how  to  enable 
children  and  youth  with  disabilities  to 
reach  higher  levels  of  academic 
achievement. 

Eligible  Applicants:  Institutions  of 
higher  education.  State  and  local 
educational  agencies,  public  agencies, 
and  private  nonprofit  or  for-profit 
organizations. 

Applications  Available:  Marcti  18, 
1994. 

Deadline  for  Transmittal  of 
Applications:  May  18, 1994. 

Deadline  for  Intergovernmental 
Review;  July  18, 1994. 

Available  Funds:  $1,000,000. 

Estimated  Average  Size  of  Awards: 
$200,000  for  the  first  12  months  of  the 
projects.  Multi-year  projects  are  likely  to 
be  level  funded  imless  there  are 
increeises  in  costs  attributable  to 
significant  changes  in  activity  level. 

Estimated  Number  of  Awards:  5.  Note: 
The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  24  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79.  80.  81.  82. 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  part  333. 

Priority:  Under  34  CFR  75.105(c)(3), 

34  CFR  333.1,  and  34  CFR  333.3,  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
program  only  applications  that  meet  this 
absolute  priority; 
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Absolute  Priority — ^Technology, 
Educational  Media,  and  Materials 
Projects  that  Create  Innovative  Tools  for 
Students  with  Disabilities 

This  priority  provides  suppcut  far 
development  projects  that  dwign  and/or 
adapt  technology,  assistive  tec^ology, 
etkuational  m^a,  and/or  materials  to 
improve  the  education  of  diildren  and 
youth  with  disabilities. 

Invitational  Priority:  Within  the 
absolute  priority  specified  in  this  notice, 
the  Secretary  is  particularly  interested 
in  applications  that  meet  the  following 
invitational  priorities.  However,  under 
34  CFR  7S.105(cKl)  an  application  that 
meets  one  or  more  of  th^  invitational 
priorities  does  not  receive  competitive 
or  absolute  preference  over  other 
applications: 

The  Secretary  is  particularly 
interested  in  projects  that — 

(a)  Create  Innovative  Tools — by 
encoiiragiiig  development  of  varied  and 
integrate  technologies,  media,  and 
materials  which  open  up  and  expand 
the  lives  of  those  with  disabilities.  This 
work  should  enable  individuals  with 
disabilities  to  achieve  the  outcomes 
expected  of  all  students  such  as 
independence,  productivity,  and  a 
quality  of  life  that  promotes  equity  in 
opportunity;  or 

(b)  Enable  the  Learner  Across 
Environments — by  fostering  the  creation 
of  state-of-the-art  instructitWl 
environments  both  in  and  oiit  of  schooL 
These  environments  should  use 
technology,  educational  media,  and 
materials  to  enable  students  with 
disabilities  to  access  knowledge, 
develop  skills  and  problem-scdving 
strategies,  and  engage  in  educational 
experiences  necessary  for  their  s;iccess 
as  adiilts  who  are  hilly  included  in  our 
society. 

For  Technical  Information  Contact: 
For  technical  information  please  contact 
Dr.  David  Malouf.  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3521,  Switzer  Building, 
Washington,  DC  20202-2640. 
Telephone:  (2021  20S-6111.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TTH31  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  aun.  and  8 
p.m.  Eastern  time.  Monday  through 
Friday. 

For  Applications  and  General 
Information  Contact:  Requests  for 
applications  and  general  information 
should  be  address^  to:  Darlene 
Crumbiin.  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW.. 
room  3525,  Switzer  Building, 
Washington.  DC  20202-2641. 

Telephone  (202)  205-8953.  Individuals 


who  use  a  teleoomiQiinications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8336  between  8  a.m.  and  8 
p.m.  Eastern  time,  Monday  throu^ 
Friday. 

Information  dx>ut  die  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitiaDS,  can  be  viewed  on 
the  Department’s  electronic  bulletin 
board  (Q)  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GC)PHERJD.GOV  (under 
Annoimcements,  Bulletins  and  Press 
Releases).  However,  the  official 
applicatimi  notice  for  a  discretionary 
grant  c(xnpetition  is  the  notice 
published  in  the  Fedoral  Register. 
Program  Authority:  20  U.S.C  1461. 

Dated:  February  9, 1994. 

Judith  £.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

(FR  Doc.  94-3423  Filed  2-14-94;  8:45  am] 
BILUNQ  CODE  4000-01-9 


DEPARTMENT  OF  ENERGY 

International  Energy  Agency  Meetings 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  meetings. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Samuel  M.  Bradley,  Acting  Assistant 
General  Counsel  for  International  and 
Legal  Policy.  Department  of  Energy, 
1000  Independence  Avenue.  SW., 
Washington,  DC  20585,  202-586-6738. 
SUPPLEMENT/UtY  INFORMAipN:  In 
accordance  with  section  ^2(c)(l)(A)(i) 
of  the  Energy  Policy  and  Conservation 
Act  (42  U.S.C  6272(cKl)(AXi)).  the 
following  notice  of  meetings  is 
provided: 

I,  A  meeting  of  the  Industry  Advisory 
Board  (LAB)  to  the  International  Energy 
Agency  (lEA)  will  be  held  on  Monday, 
February  21, 1994  at  the  Shiroyama  , 
Kanko  Hotel  in  Kagoshima,  Japan, 
beginning  at  9:15  a.m.  The  agenda  for 
the  meeting  is  as  follows: 

1.  Introductory  Comments 

2.  Approval  of  Agenda 

3.  Approval  of  lAB  Record  Notes  for 

Meetings  on  February  25, 1993, 
March  11, 1993,  June  14, 1993,  and 
October  27, 1993 

4.  Emergency  Management  Manual 

5.  Industry/Secretariat  Operations 

Manual 

6.  Emergency  Operations  Reference 

Guide 

7.  Emergency  Data  System 

8.  Industry  ^pply  Advisory  Group 

Manager’s  Report 


9.  Anti-trust  Clearances 

— Renewal  of  the  Commissiqn  of  the 
European  CcHBmunities  D^sion  of 
December  12, 1983  (IV/30.525) 

— Extension  of  Section  252  of  the 
Energy  Policy  and  Conservation  Act 

10.  Preparations  for  Stockholding 
Wwkshop 

11.  LAB  Administrative  Issues 

12.  Future  Work 

n.  A  meeting  of  the  EA’s  Group  of 
Reporting  Companies  will  be  held  on 
February  22-24, 1994  at  the  Shiroyama 
Kanko  Hotel  in  Kagoshima,  Japan, 
beginning  at  9  a.m.  on  February  22.  The 
purpose  of  this  meeting  is  to  permit 
attendance  by  representatives  of  U.S. 
Reporting  Companies  at  a  “Workshop 
on  Stockdraw  and  Emergency  Response 
Policies  and  Management’’  vi^ich  is  to 
be  held  by  the  TEA  at  the  aforesaid 
location  on  the  aforesaid  dates.  The 
Agenda  for  the  meeting  is  under  the 
control  of  the  LEA.  It  is  expected  that  the 
following  draft  Agenda  will  be  followed: 
I.  Opening  of  the  Workshop  by  Japanese 
Administration,  Standing  Group  on 
Emergency  Questions  (SEQ) 
Chairman  and  the  lEA  Secretariat 
n.  First  Session:  Stockholding 

1.  Administration 

Introduction  by  the  Session  Chairman 

(a)  The  organization  and  administration 

of  emergency  reserves  of  the  U.K. 

(b)  The  financing,  ownership  and 

management  of  emergency  reserves 
— Government  emergency  reserves 
— Organization  and  administration  of 
emergency  reserves:  A  company 
view 

(c)  Some  aspects  of  storage  contracts;  A 

stockholding  agency  view 
Discussion 

2.  Operations 

Introduction  by  the  Session  Chairman 

(a)  Structiue  of  emergency  stocks 

— Structure  of  emergency  stocks:  The 
EBV  case 

— Balance  between  stocks  of 
individual  products:  The  case  of 
Denmark 

— Use  of  emergency  stocks  held  in 
other  lEA  countries 

(b)  Types  of  storage  of  emergency  stocks 
— Salt  cavern  storage  at  Manosque 

and  related  facilities 
— Roclt*cavem  storage 
— Floating  storage 

(c)  Quality  control  of  crude  oil  and 

product  stocks 

— Storage  in  salt  caverns  and  quality 
prediction 

— Some  technical  coosiderations:  The 
solution  of  product  obsolescence 
problems  in  Denmark 
— Issues  resulting  from  deterioration 
of  oil  products  in  long-term  storage 

(d)  Techn^l  problems  arising  from 

stockholding 
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— Gas  infiltration  and  heating 
problems  in  salt  dome  storage 
— Safety  management 
Discussion 

3.  Establishment  and  Re-Organization  of 
Emergency  Response  and 
Stockdraw  Systems 
Introduction  by  the  Session  Chairman 

(a)  The  establishment  of  emergency 

stockholding  organizations  and 
procedures  to  meet  International 
Energy  Program  (lEP)  requirements: 
Centralization,  decentralization  and 
other  issues 

(b)  Reorganization  of  an  administration 

responsible  for  emergency  stock 
management:  A  case  history  of 
Finland 
Discussion 

Summary  by  the  Session  Chairman 

III.  Second  Session:  Stockdraw 

1.  Policy  Issues  emd  Stockdraw  Potential 
Introduction  by  the  Session  Chairman 

(a)  Stockdraw  organization  and  its 

procedures  including  the  legal 
framework  and  the  monitoring  of 
the  compUance  by  stockholders 

(b)  Overview  of  member  countries’ 

legislation  and  policies  for 
emergency  stocks 

(c)  Stockdraw  capabilities  of  emergency 

stocks 

— Logistics  of  stockdraw:  The  case  of 
Canada 

(d)  Stockdraw  policy  of  member 

countries 

— The  Netherlands 
— Finland 
—USA 

(e)  Lessons  from  stockdraw  experience 
— Lessons  from  test  release  and 

training 

— Experience  of  the  Gulf  crisis: 
Practical  stockdraw  lessons 
(0  Stockdraw  in  overall  emergency 
response  measures 

— Coordination  with  demand  restraint 
measures 

—Coordination  with  fuel  switching: 

The  case  of  natural  gas  in  Italy 
Discussion 

2.  Market  Impacts 

Introduction  by  the  Session  Chairman 

(a)  Commercial  stock  management  in 

uncertain  market 

(b)  Timing,  quantity  and  kinds  of 

government  emergency  stockdraw 
Discussion 

Summary  by  the  Session  Chairman 

IV.  Third  Session:  The  Outlook 
Introduction  by  the  Session  Chairman 

PANEL  1 

1.  The  situation  outside  the  lEA  Area 

(a)  Emergency  response  programs  and 

experiences  of  Thailand 

(b)  Sto^pile  and  Stockdraw  Scheme  in 

Korea 

(c)  Emergency  response  programs  and 

experience  of  Hungary 


(d)  Emergency  response  programs  and 
experience  of  Czech  Republic 
Panel  discussion 

Summary  by  the  Session  Chairman 
rV.  Third  Session:  The  Outlook 
(continued) 

Introduction  by  the  Session  Chairman 
PANEL  2 

2.  Future  lEA  Stock  Requirements  and 
Policies 

(a)  The  outlook  for  lEA  net  imports  of 

oil  and  implications  for  emergency 
•  reserve  requirements  and  response 
policies 

(b)  Stockdraw,  the  capacity  and 

flexibility  of  the  refining  sector 

(c)  Current  emd  future  refining  issues  in 

the  United  States 

(d)  Oil  refining  and  trade  prospects  in 

the  Asia  Pacific  Area 
Panel  discussion 

Summary  by  the  Session  Chairman 

V.  Overall  Siunmary/Closing  Remarks 
by  the  SEQ  Chairman  and  the 
Secretariat 

As  permitted  by  10  CFR  209.32,  the 
usual  7-day  period  for  publication  of  the 
notice  of  these  meetings  in  the  Federal 
Register  has  been  shortened  because 
unanticipated  circumstances  pertaining 
to  the  lEA’s  scheduling  of  these 
meetings  delayed  the  issuance  of  this 
notice. 

As  provided  in  section  252(c)(l)(A)(ii) 
of  the  Energy  Policy  and  Conservation 
Act,  these  meetings  are  open  only  to 
representatives  of  members  of  the  lAB 
and  their  counsel,  representatives  of 
members  of  the  SEQ,  participants  in  the 
Stockholding  Workshop,  representatives 
of  the  Departments  of  Energy,  Justice, 
and  State,  the  Federal  Trade 
Commission,  the  General  Accounting 
Office,  Committees  of  the  Congress,  the 
lEA,  and  the  Commission  of  the 
European  Communities,  and  invitees  of 
the  lAB  or  the  lEA. 

Issued  in  Washington,  DC,  February  9, 
1994. 

Eric  Fygi, 

Deputy  General  Counsel. 

(FR  Doc.  94-3501  Filed  02-14-94;  8:45  am) 
BILUNG  CODE  645(M)1-P 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM94-1 -117-001] 

KN  Wattenberg  Transmission  Limited 
Liability  Co.;  Proposed  Changes  in 
FERC  Gas  Tariff 

February  9, 1994. 

Take  notice  that  on  February  7, 1994, 
KN  Wattenberg  Transmission  Limited 
Liability  Company,  (KN  Wattenberg) 


tendered  for  filing  proposed  changes  in 
its  FERC  Gas  Tariff, 

KN  Wattenberg  states  that  such 
adjustment  effects  the  removal  of  the 
Annual  Charge  Adjustment  (ACA)  from 
its  Schedule  of  Rates  for  Transportation 
effective  April  1, 1993  pursuant  to  the 
Commission’s  letter  order  dated  January 
21, 1994  in  Docket  No.  TM94-1-117. 

KN  Wattenberg  states  that  copies  of 
thfs  filing  were  served  upon  the 
company’s  jurisdictional  customers,  and 
interested  public  bodies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Coiftmission, 
825  North  Capitol  Street  NE., 
Washington,  DC,  20426,  in  accordance 
with  18  CFR  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  protests  should  be  filed  on  or 
before  February  16, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  94-3442  Filed  2-14-94;  8:45  am] 
BILLING  CODE  6717-01-M 

[Docket  No.  TM94-2-1 17-001] 

KN  Wattenberg  Transmission  Limited 
Liability  Co.;  Proposed  Changes  in 
FERC  Gas  Tariff 

February  9, 1994. 

Take  notice  that  on  February  7, 1994, 
KN  Wattenberg  Transmission  Limited 
Liability  Company,  (KN  Wattenberg) 
tendered  for  filing  proposed  changes  in 
its  FERC  Gas  Tariff. 

KN  Wattenberg  states  that  the  filing 
updates  the  Schedule  of  Rates  for 
Transportation  to  include  a  minimum 
surcharge  of  zero  for  the  Gas  Research 
Institute  Charge  (GRI)  and  adds  GRI 
funding  mechanism  provisions, 
effective  January  1, 1994  pursuant  to  the 
Commission’s  letter  order  dated  January 
21, 1994  in  Docket  No.  TM94-2-117. 

KN  Wattenberg  states  that  copies  of 
this  filing  were  served  upon  KN 
Wattenberg’s  jimsdictional  customers, 
and  interested  public  bodies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  18  CFR  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  February  16, 1994.  Protests  will 
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be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  vrill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspecticm  in  the  public  reference  room. 
Lois  D.  CasheU, 

Seavtary. 

[FR  Doc  94-3443  Filed  2-14-93;  8:45  ami 
BlLUNe  cooe 


[Docket  No.  MTB&-7-OOS] 

Sabine  Pipe  Line  Co.;  Proposed 
Changes  in  FEfiC  Gas  Tariff 

February  9, 1994. 

Take  notice  that  on  February  1, 1994, 
Sabine  Pipe  Line  Company  (Sabine) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  revised  tariff  sheet: 

First  Revised  Sheet  No.  289. 

Sabine  states  that  the  revised  tariff 
sheet  reflects  a  change  in  operating 
personnel  shared  by  Sabine  and  its 
affiliated  marketing  company. 

Sabine  states  that  copies  of  the  filing 
were  served  upon  the  Sabine’s 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  625 
North  Capital  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  cm  or  before  February  16. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  vrith  the  Commission  and  are 
available  for  public  inspection  in  the 
pubUc  reference  room. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  94-3438  Filed  2-14-94;  8:45  amj 
BiLUNQ  cooe  snr-oi-M 


[Docket  No.  RP94-6(M)04] 

Transwestern  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

February  9, 1994. 

Take  notice  that  on  February  7, 1994 
Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 


Revised  Volume  No.  1,  the  following 
tariff  sheet; 

Effective  January  1, 1994 
1st  Revis^  Sheet  Na  SE(viii) 

On  November  30, 1993  Transw'estem 
filed  tariff  sheets  in  which  it  sought  to 
modify  its  take-or-pay,  buy-out  and  buy¬ 
down  mechanism  ("Transition  Cost 
Recovery’’  or  "TCR"  mechanism)  in 
order  to  recover  certain  take-or-pay. 
buy-out,  buy-down,  and  contract 
reformation  costs.  Transwestem  states 
that  the  purpose  of  this  filing  is  to 
correct  one  of  the  tariff  sheets  included 
in  the  November  30  filing.  In  Original 
Sheet  No.  5E{viii),  the  total  amount  to 
be  amortized  was  incorrectly  stated  as 
$2,884,909.29l  TTie  correct  amount, 
$2,163,681.97,  is  shown  on  the  sheet  in 
the  current  filing. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  gas  utility 
customers,-  interested  state 
commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  February  16, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  fiKng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CasheU, 

Secretojy. 

[FR  Doc.  94-3440  Filed  2-14-94;  8:45  am] 
BILLWQ  COOE  6717-01-M 


[Docket  Nos.  QF86-1014-006  and  EL94-27- 
000] 

Newark  Bay  Cogerteration  Partnership, 
LP.;  Filing 

February  9, 1994. 

Take  notice  that  on  February  3, 1994, 
Newark  Bay  Cogeneration  Partnership, 
L.P.  (Newark  Bay),  of  1200  E. 

Ridgewood  Avenue,  Ridgewood,  New 
Jersey  07450,  tendered  for  filing  a 
Petition  For  Temporary  Waiver  of  the 
Commission’s  Regulations  under  the 
Public  Utility  Regulatory  Policies  Act  of 
1978  (PURPA).  Newark  Bay  requests  the 
Commission  to  temporarily  waive  the 
operating  and  efficiency  standards  for 
qualifying  cogenerating 
forth  in  §  292.205, 18  CFR  292.205  of 
the  Commission’s  Regulations 
implementing  Section  201  of  PURPA,  as 


amended,  with  respect  to  its 
cogeneration  facility  located  In  Newark, 
New  Jersey.  Spccifkaliy,  Newark  Bay 
requests  waiver  of  the  operating  and 
efficiency  standards  for  the  calendar 
year  1993,  during  which  the  facility  was 
undergoing  start-up  and  testing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
Neath  Capitol  Street,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  must  be  filed  within  30  days 
after  the  publication  of  this  notice  in  the 
Federal  Register  and  must  be  served  on 
the  applicant  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motkm  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pid>bc 
inspection. 

Lois  D.  Cashefi, 

Secretary. 

[FR  Doc.  94-3439  Filed  2-14-94;  8:45  air.) 
BILUNO  COOE 


[Docket  No.  RP94-103-001] 

WilUston  Basin  Interstate  Pipeline  Co.; 
Compliance  Tariff  FUing 

February  9, 1994. 

Take  notice  that  on  February  7, 1994, 
WilUston  Basin  Interstate  PipeUne 
Company  (WilUston  Basin),  tendered  for 
filing  as  part  of  the  its  FERC  Gas  Tariff, 
Second  Revised  Volume  Na  1, 
following  revised  tariff  sheets: 

First  Revised  Sheet  Na  344 
First  Revised  Sheet  No.  345 
Original  Sheet  No.  35aA 

The  proposed  effective  date  of  the 
above-referenced  tariff  sheets  is 
December  30, 1993. 

WiUiston  Basin  notes  that  the  tariff 
sheets  contain  the  amounts  of  the 
Account  No.  191  balance  refunded  to 
each  affected  customer  and  related 
required  tariff  language  revisions.  These 
revisions  were  m^e  in  accordance  with 
the  Commission’s  January  26, 1994 
Letter  Order  issued  in  Docket  No.  RP94- 
103-000. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regul^^iy  Commission, 
facilities  as  sefcASlSSnUWtSB^fiblwwFi^I, 

Washing[^pPiP['9l0426,  in  accordance 
with  Rule  211  of  the  Commission’s 


Rules  ^f^r^ijre 


rocedure  (18  CFK 
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385.211).  All  such  protests  should  be 
filed  on  or  before  February  16, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Copies  of  the  filing 
are  on  file  with  the  Commission  and  are 
available  for  pubUc  inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-3441  Filed  2-14-94;  8:45  am) 
BILUNQ  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4837-5) 

Notice  of  Approval  of  Prevention  of 
Significant  Air  Quality  Deterioration 
(PSD)  Permit  to  Sierra  Pacific 
Industries,  Inc.  (EPA  Project  Number 
SAC  88-01) 

AGENCY:  Environmental  Protection 
Agency  (EPA),  Region  9. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  on 
July  8, 1993  the  Environmental 
Protection  Agency  issued  a  permit 
under  EPA’s  Federal  Prevention  of 
Significant  Deterioration  (PSD) 
regulations  to  the  applicant;  Sierra 
Pacific  Industries,  Inc.  The  PSD  permit 
grants  approval  to  Sierra  Pacific 
Industries  to  construct  and  operate  two 
wood-fired  boilers  at  their  existing 
lumber  mill  in  Lincoln,  California. 

DATES:  The  PSD  permit  is  reviewable 
under  section  307(b)(1)  of  the  Clean  Air 
Act  in  the  Ninth  Circuit  Court  of 
Appeals.  A  petition  for  review  must  be 
filed  by  April  18, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  permit  are  available  for 
public  inspection  upon  request;  address 
the  request  to;  Robert  Baker  (A-5-1), 
U.S.  Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco.  CA  94105,  (415)  744-1258. 
SUPPLEMENTARY  INFORMATION:  The  PSD 
permit  requires  the  application  of  Best 
Available  Control  Technology  (BACT) 
for  all  subject  pollutants.  BACT 
requirements  for  this  permit  include 
multiclones  and  an  electrostatic 
precipitator  for  control  of  particulate 
emissions  and  a  urea  injection  system 
for  control  ofNO*  emissions.  In 
addition,  the  permit  is  subject  to  certain 
conditions,  including  allowable 
emission  rates  as  follows:  NOx,  the 
more  stringent  of  46  Ibs/hr  or  115  ppm, 
3-hour  average,  or  40  Ibs/hr  or  100  ppm, 
24-hour  average;  CO,  the  more  stringent 
of  36C  IbsAir  or  1500  ppm,  8-hour 


average,  or  240  Ibs/hr  or  1000  ppm,  24- 
hour  average;  particulate  matter  (PM- 
10),  the  more  stringent  of  7.25  Ibs/hr  or 
0.015  gr/dscf. 

Dated:  January  31, 1994. 

David  P.  Howekamp, 

Director,  Air  and  Toxics  Division,  Region  9. 
[FR  Doc.  94-3433  Filed  2-14-94;  8:45  am) 
BILUNG  CODE  6660-60-F 


IFRL-4837-7] 

Review  of  Lake  Superior  Lakewide 
Management  Plan 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  document  provides 
opportimity  for  comment  on  the 
proposed  Stage  1  Lakewide 
Management  Plan  (LaMP)  for  Lake 
Superior.  This  Stage  1  LaMP,  when 
finalized,  will  serve  to  satisfy  the 
obligations  of  the  United  States 
Environmental  Protection  Agency  (EPA 
or  Agency)  under  Section  118  of  the 
Clean  Water  Act  (CWA).  It  also  serves  as 
a  report  on  progress  under  the 
Binational  Program  to  Restore  and 
Protect  Lake  Superior.  This  proposed 
LaMP  was  developed  through  a 
binational  process  involving  EPA, 
Environment  Canada,  the  Province  of 
Ontario,  and  the  States  of  Michigan, 
Minnesota  and  Wisconsin  under  the 
ongoing  implementation  of  the 
Binational  Program.  EPA  puts  forward 
this  proposed  LaMP  for  public  comment 
in  the  United  States  on  behalf  of  the 
agencies  involved  in  the  Binational 
Program. 

The  proposed  Lake  Superior  LaMP 
describes  a  selected  list  of  Critical 
Pollutants  causing  or  contributing  to  - 
adverse  impacts  on  the  Lake  Superior 
ecosystem  based  on  information 
available  as  of  January  1, 1991,  and 
informs  the  public  of  the  variety  of 
actions  that  Federal,  State,  Provincial, 
Tribal,  and  local  governments  and 
private  organizations  are  taking,  will 
take,  or  could  take  to  reduce  the  amount 
of  these  pollutants  entering  the  waters 
of  the  Lake  Superior  System.  In 
addition,  the  proposed  Lake  Superior 
LaMP  proposes  candidate  Critical 
Pollutants  for  evaluation  in  future 
revisions  of  the  LaMP.  Due  to  its  length 
and  format,  the  proposed  Lake  Superior 
LaMP  is  summarized  in  this  notice, 
rather  than  published  in  full.  As 
described  in  this  notice,  EPA  is  making 
copies  of  the  entire  LaMP  available*  to 
the  public.  Furthermore,  EPA  is 
soliciting  comments  on  all  aspects  of  the 
proposed  LaMP.  In  particular,  EPA 


seeks  comments  regarding  the  proposed 
list  of  Critical  Pollutants  for  Lake 
Superior,  the  proposed  list  of  causal 
pollutants  (candidate  Critical 
Pollutants)  and  the  actions  available  to 
Federal,  State,  and  local  agencies,  as 
well  as  the  public,  to  reduce  the  release 
of  Critical  Pollutants  from  all  sources 
and  the  presence  of  these  substances  in 
the  waters  of  the  Lake  Superior  System. 

DATES:  EPA  will  accept  comment  on  the 
proposed  Lake  Superior  LaMP  until 
May  16, 1994.  Comments  received  after 
this  date  may  not  be  considered.  In 
addition,  EPA  has  considered  materials 
submitted  by  the  public  prior  to  today’s 
notice  in  the  development  of  the 
proposed  LaMP.  These  materials 
contain  comments  on  draft  elements 
that  have  been  superseded  by  today’s 
proposal  and  EPA  will  not  consider 
them  in  the  development  of  the  final 
LaMP.  Further,  EPA  cannot  ensure 
consideration  of  comments  submitted  to 
other  agencies  or  entities  other  than 
EPA  in  the  development  of  the  final 
LaMP.  Accordingly,  EPA  advises  the 
public  that  for  the  purposes  of 
exhaustion  of  administrative  remedies, 
all  comments  must  be  submitted  to  EPA 
based  on  today’s  notice. 

ADDRESSES:  To  obtain  a  copy  of  the 
proposed  Lake  Superior  LaMP  please 
contact  Jeanette  Morris-Collins, 
Environmental  Protection  Assistant, 
Water  Quality  Branch,  U.S.  EPA,  Region 
5  (WQ-16J),  77  West  Jackson  Blvd., 
Chicago,  Illinois,  60604,  (telephone: 
312-886-0152).  Copies  of  the  proposed 
Lake  Superior  LaMP  may  also  be 
obtained  from  the  following  offices:  Jean 
Hude,  Michigan  DNR,  Surface  Water 
Quality  Division,  P.O.  Box  30273, 
Lansing,  Michigan,  48909,  Telephone: 
517-335-6970;  Carrie  Losi-Hansen, 
Minnesota  PCA,  Division  of  Water 
Quality,  520  Lafayette  Road,  St.  Paul, 
MN,  55155,  Telephone:  612-296-9134; 
Danielle  Valvasorri,  Wisconsin  DNR, 
Bureau  of  Water  Resources,  P.O.  Box 
7021,  Madison,  WI,  53707,  Telephone: 
608-266-9276. 

The  proposed  Lake  Superior  LaMP 
will  also  be  available  for  viewing  by  the 
public  at  the  following  locations: 

U.S.  Environmental  Protection 
Agency,  Region  5  Library,  77  W.  Jackson 
Blvd.,  Chicago,  Illinois,  60604  (312- 
886-9056). 

Michigan:  Library  of  Michigan, 
Government  Documents  Service,  717 
West  Allegan,  Lansing,  Michigan,  48909 
(517-373-1300);  Detroit  Public  Library, 
Sociology  and  Economics  Department, 
5201  Woodward  Avenue,  Detroit, 
Michigan.  48902  (313-833-1440). 
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Minnesota:  Minnesota  Pollution 
Control  Agency,  Library,  320  Lafayette, 

St.  Paul,  Minnesota  (612-296-7719). 

Wisconsin:  Water  Resources  Center, 
University  of  Wisconsin-Madison,  2nd 
floor,  1975  Willow  Drive,  Madison, 
Wisconsin  (608-2620-3069). 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  M.  Gilbertson,  Project  Manager, 
Water  Quality  Branch,  U.S.  EPA,  Region 
5  (WQ-16J),  77  W.  Jackson  Blvd., 
Chicago,  Illinois,  60604  (telephone: 
312-353-2190). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  Article  VI,  Annex  2  of  the  Great 
Lakes  Water  Quality  Agreement 
(GLWQA),  as  amended  in  1987,  the 
United  States  and  Canadian 
Governments  agreed  to  develop  and 
implement  Lakewide  Management  Plans 
(LaMPs)  for  each  of  the  five  Great  Lakes. 
EPA  interprets  LaMPs  as  management 
tools  designed  to:  (1)  Integrate  Federal, 
State  and  local  programs  to  reduce 
loadings  of  toxic  substances  (including 
discharges  from  point  and  nonpoint 
sources);  (2)  assess  whether  these 
programs  will  ensure  attainment  of 
water  quality  standards  and  beneficial 
uses:  and  (3)  recommend  any  media- 
specific  program  enhancements 
necessary  to  reduce  toxic  loadings  in 
waters  currently  not  attaining  water 
quality  standards  and/or  beneficial  uses. 
LaMPs  provide  an  opportunity  for 
regulatory  authorities  to  design  cost- 
effective  approaches  for  meeting  water 
quality  standards  and/or  beneficial  uses. 

EPA  believes  the  primary  goal  of 
LaMPs  is  to  reduce  both  point  and 
nonpoint  source  loadings  and  ambient 
levels  of  critical  pollutants,  those 
pollutants  which  are  causing,  or  have 
the  potential  to  cause,  exceedances  of 
water  quality  standards  or  impairments 
of  beneficial  uses  of  the  Great  Lakes.  By 
addressing  pollutants  that  might  impair 
waters  that  currently  meet  water  quality 
standards  and/or  beneficial  uses,  LaMPs 
incorporate  a  pollution  prevention 
approach.  Traditional  regulatory 
programs,  as  well  as  non-traditional 
volvmtary  programs,  are  considered  in 
the  LaMP  process. 

EPA  intends  to  periodically  update 
LaMPs  to  reflect  progress  in 
implementing  media-specific  programs 
and  attendant  reductions  in  loadings  of 
Critical  Pollutants,  to  incorporate 
advances  in  the  understanding  of  the 
Great  Lakes  ecosystem  based  on  new 
data  and  information,  and  to  include 
any  necessary  program  specific 
adjustments. 

When  finalized,  EPA  intends  the  Lake 
Superior  LaMP  to  serve  as  the  basis  for 


development  and  submission  of  State 
Water  Quality  Management  Plans 
(WQM  Plans)  developed  in  accordance 
with  sections  208  and  303(b)  of  the 
CWA,  as  implemented  through  the 
requirements  of  40  CFR  130.6.  These 
WQM  plans  estabUsh  a  process  for 
continuing  water  quaUty  planning 
which  focuses  on  priority  issues  and 
geographic  areas  and  on  the 
development  of  water  quality  controls 
leading  to  implementation  measures. 

Such  plans  draw  on  water  quality 
assessments  to  identify  priority  point 
and  nonpoint  water  quality  problems, 
consider  alternative  solutions  and 
recommend  control  measures.  In  this 
way,  EPA  and  the  States  will  ensure 
reasonable  progress  in  the  overall 
improvement  of  Great  Lakes  water 
quality  and  attainment  of  water  quality 
standards  and  beneficial  uses.  Further, 
EPA  expects  any  new  loadings  data 
obtained  during  the  development  of 
LaMPs  to  be  incorporated  by  the  States 
when  establishing  or  revising  Total 
Maximum  Daily  Loads  (TMDLs)  and 
Waste  Load  Allocations  (WLAs)  for 
waters  of  the  Great  Lakes  System. 

LaMP  development  for  Lake  Superior 
began  as  a  component  of  the  Bi-National 
Program  to  Restore  and  Protect  the  Lake 
Superior  Basin.  Lake  Superior  has  not 
experienced  the  intense  development, 
uroanization  and  pollution 
characteristic  of  the  lower  Great  Lakes 
and  has  remained  relatively  pristine. 

The  Program  recognizes  the  unique, 
relatively  pristine  nature  of  the  Lake 
Superior  ecosystem  and  the 
commitment  of  the  Federal,  State  and 
Provincial  governments  to  developing 
new  and  innovative^pproaches  to 
pollution  prevention  and  zero  discharge 
of  certain  persistent,  bioaccumulative 
toxic  pollutants.  The  focus  of  the  Lake 
Superior  LaMP,  therefore,  is  on  using 
Lake  Superior  as  a  demonstration  area 
for  new  and  innovative  approaches  to 
pollution  prevention  end  zero 
discharge. 

n.  Binational  Program  to  Restore  and 
Protect  Lake  Superior 

On  September  30,  1991,  the  United 
States  Environmental  Protection 
Agency,  Environment  Canada,  the  States 
of  Michigan,  Minnesota  and  Wisconsin, 
and  the  Province  of  Ontario  announced 
the  “Binational  Program  to  Restore  and 
Protect  the  Lake  Superior  Basin”.  This 
program  represents  the  response  of  the 
Federal,  State  and  Provincial 
governments  to  the  recommendation  of 
the  International  Joint  Commission  that 
“*  *  *  [Lake  Superior  be  designated] 
as  a  demonstration  area  where  no  point 
source  discharge  of  any  persistent  toxic 
substance  be  permitted". 


.This  Binational  Program  encompasses 
two  major  areas.  The  first  is  a  zero 
discharge  demonstration  pfrogram 
devoted  to  the  goal  of  achieving  zero 
discharge  or  emission  of  nine 
designated  persistent  toxic  substances. 
The  second  is  a  broader  program  of 
identifying  beneficial  use  impairments, 
and  restoring  and  protecting  the  Lake 
Superior  Basin  ecosystem.  The  ultimate 
goal  of  the  Lake  Superior  Binational 
Program  is  to  protect,  and  where 
necessary,  restore  the  integrity  of  Lake 
Superior’s  ecosystem  through  pollution 
prevention,  enhanced  regulatory 
measures,  and  remedial  programs. 

The  goal  of  the  Lake  Superior  zero 
discharge  demonstration  program  is  "to 
achieve  zero  discharge  and  zero 
emission  of  certain  designated 
persistent  bioaccumulative  toxic 
substances,  which  may  degrade  the 
ecosystem  of  the  Lake  Superior  Basin”. 
This  goal  is  to  be  pursued  through 
actions  in  three  key  areas — waters  of  the 
Lake  Superior  Basin  will  be  designated 
for  special  protection  and 
antidegradation  requirements,  and 
reductions  in  existing  loadings  will  be 
achieved  through  both  volimtary 
pollution  prevention  actions  and 
enhanced  control  and  regulatory  efforts. 

In  the  United  States,  the  Binational 
Program  commits  the  State 
Governments  of  Michigan.  Minnesota 
and  Wisconsin  to  designate  appropriate 
areas  of  the  Lake  Superior  Basin  as  Lake 
Superior  Outstanding  International 
Resource  Waters  (LS-OIRW),  or  as  Lake 
Superior  Outstanding  National  Resource 
Waters  (LS-ONRW).  Under  the  LS-OIRW 
designation,  increased  discharges  of 
designated  persistent  bioaccumulative 
toxic  pollutants  will  not  be  allowed 
without  an  adequate  antidegradation 
demonstration  which  includes 
application  of  best  technology  for 
process  and  treatment.  Under  the  LS- 
ONRW  designation,  any  new  or 
increased  discharges  of  designated 
persistent  bioaccumulative  pollutants 
from  point  sources  will  be  prohibited. 
EPA  included  provisions  for  the  LS- 
ONRW  and  LS-OIRW  designations  in 
the  proposed  Great  Lakes  Water  Quality 
Guidance  (58  FR  20803)  on  behalf  of  the 
Lak^Superior  States.  EPA  anticipates 
publishing  the  final  Guidance  in  the 
Federal  Register  by  March  13. 1995. 

In  the  United  States,  it  is  the  goal  of 
the  Clean  Water  Act  that  the  discharge 
of  pollutants  to  the  waters  of  the  nation 
be  eliminated.  (Pub.  L.  92-500,  as 
amended  by  Pub.  L.  100-4)  Further,  it 
is  national  policy  that  the  discharge  of 
toxic  pollutants  in  toxic  amounts  be 
prohibited,  and  that  programs  be 
developed  and  implemented  to  meet  the 
goals  of  the  Act  through  the  control  of 
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both  point  and  nonpoint  sources  of 
pollution.  Over  the  last  twenty  years, 
tremendbus  progress  has  been  made  in 
improving  the  water  quality  of  the  Great 
Lakes  System,  and  encouraging 
continued  progress  towards  zero 
discharge  of  pollutants  to  the  waters  of 
the  Great  Lakes  System. 

To  ensure  such  progress  continues, 
the  United  States  commits  to  improved 
point  source  and  nonpoint  source 
controls  through  upgraded  technology 
based  requirements  and  water  quality 
standard  requirements,  implementation 
of  best  management  practices,  and 
application  of  technology  based  air 
emission  standeu'ds  to  ensure 
achievement  of  water  quality  criteria, 
including  air  emission  standards  for 
Great  Lakes  pollutants  of  concern. 

Pollution  prevention  measures  are  the 
preferred  approach  to  eliminate  or 
further  reduce  persistent 
bioaccumulative  toxic  substances  at 
their  sources.  In  the  United  States,  the 
Pollution  Prevention  Act  of  1990 
declares  as  national  policy  that 
pollution  prevention  is  the  preferred 
approach  to  environmental  protection 
(United  States  Public  Law  101-508). 
When  preventing  pollution  is  not 
feasible,  recycling  in  an 
enviroiunentally  safe  manner  is  the  next 
preferred  option,  followed  by  treatment. 
Disposal  or  other  release  into  the 
environment  should  be  the  management 
option  of  last  resort,  and  should  only  be 
done  in  an  envirorunentally  protective 
manner. 

A  comprehensive  multi-media 
pollution  prevention  strategy  has  been 
developed  by  EPA  and  Michigan, 
Minnesota  and  Wisconsin.  The  strategy 
focuses  on  the  nine  designated  zero 
discharge  pollutants  and  identifies 
sources  and  pollution  prevention 
alternatives  for  reducing  loadings  from 
these  sources.  Implementation  of  the 
strategy  encompasses  technical 
assistance,  education,  special  programs, 
legislative  and  regulatory 
recommendations,  and  financial 
incentives. 

EPA  views  LaMPs  as  dynamic,  action- 
oriented  processes  encompassing  a 
number  of  components.  These  include  ’ 
an  evaluation  of  beneficial  use 
impairments  and  pollutants 
contributing  to  those  impairments;  a 
summary  of  sources  and  loads  of  these 
critical  pollutants;  identification  of 
ongoing  prevention,  control  and 
remediation  actions  as  well  as 
additional  efforts  needed  to  reduce 
pollutant  loads  and  restore  beneficial 
uses;  and  monitoring  activities  to 
evaluate  the  effectiveness  of  program 
actions.  This  approach  for  developing 
and  implementing  LaMPs  is  an 


evolutionary  and  iterative  process  for 
identifying  and  reducing  loadings  of 
Critical  Pollutants  from  all  sources. 

While  the  focus  of  a  LaMP  is  on  toxic 
pollutants,  the  Federal,  State  and 
Provincial  agencies  participating  in  the 
LaMPs  recognize  that  issues  associated 
with  beneficial  use  impairments,  such 
as  habitat  quality  and  quantity,  and 
endangered  or  threatened  species,  are 
significant  factors  in  addressing  the 
overall  ecological  health  of  the  Great 
Lakes  System.  As  the  Lake  Superior 
Lahff*  develops,  participating  Agencies 
will  identify  opportimities  for 
addressing  these  issues  in  conjunction 
with  toxic  load  reduction  activities.  In 
this  manner  the  LaMP  for  Lake  Superior 
will  further  the  broader  goal  of  the 
Binational  Program  of  identifying 
beneficial  use  impairments,  and 
restoring  and  protecting  the  Lake 
Superior  Basin  ecosystem. 

^rtain  elements  of  this  broader 
program  are  already  underway, 
including  a  Binational  Habitat  Project  to 
identify  and  rank  critical  habitat  sites 
for  protection  and  restoration,  and 
special  designations  establishing 
protected  management  areas  su^  as 
parks,  reserves,  and  wildlife  refuges. 

ni.  Management  Process 

The  development  and  implementation 
of  LaMPs  is  an  enormous  undertaking  in 
terms  of  the  technical  complexity  of  the 
issues,  the  geographic  scope 
encompass^  by  the  LaMP,  and  the 
extensive  coordination  required 
amongst  Federal,  Provincial,  State, 

Tribal  and  local  governments,  and  the 
public.  EPA  and  the  participating 
agencies  believe  LaMPs  should 
developed  with  full  participation  by  all 
interested  parties. 

The  Binational  Program  management 
structiue  serves  as  the  management 
fiamework  for  the  Lake  Superior  LaMP. 
The  Binational  Program  is  directed  by 
the  Lake  Superior  Task  Force,  a  steering 
committee  comprised  of  senior 
managers  of  Federal,  Provincial,  State 
and  Tribal  agencies.  The  Task  Force  is 
responsible  for;  (1)  Providing  overall 
policy  direction  to  the  program, 
defining  program  pjiorities  and 
ensuring  program  implementation 
through  application  of  all  relevant 
programmatic  and  statutory  authorities; 

(2)  convening  technical  work  groups 
composed  of  Federal,  State,  Provincial 
and  other  representatives  as  necessary 
to  develop  recommendations  for 
actions;  (3)  reviewing  and  approving  the 
LaMP  or  specific  elements  of  it, 
technical  workgroup  products,  and 
recommendations;  (4)  ensuring  public 
participation  and  review;  and  (5) 


securing  resources  to  support  LaMP 
development  and  implementation. 

The  Lake  Superior  Workgroup  (SWG), 
comprised  of  technical  and  scientific 
staff,  reports  to  the  Task  Force  and  is 
responsible  for  program 
implementation. 

The  Lake  Superior  Forum  is  a  public 
participation  group  consisting  of  22  U.S. 
and  Canadian  members  fiom  academia, 
industry,  municipalities,  environmental 
organizations  and  concerned  citizens 
representative  of  basin  stakeholders. 

Public  participation  in  the 
development  and  implementation  of  the 
Binational  Program  is  accomplished 
through  three  tiers  of  activity:  (1) 

General  public  education  through 
workshops,  public  presentations,  and 
the  distribution  of  fact  sheets  and  other 
written  materials,  (2)  public  notices  to 
provide  the  opportunity  for  broad 
public  review  of  the  LaMP  and  progress 
on  implementation  on  an  ongoing  basis; 
and  (3)  the  Lake  Superior  Forum. 
Representatives  of  tne  Forum  are  invited 
to:  (1)  Participate  as  observers  in  both 
Task  Force  and  technical-level 
committee  meetings;  (2)  develop 
recommendations  for  Task  Force  and 
Workgroup  consideration;  and,  (3) 
comment  on  recommendations  and 
documents  of  the  Binational  Program. 
The  Forum  does  not  substitute  for  the 
activities  described  in  tiers  1  or  2. 

Forum  members  are  encouraged  to  be 
representative  of  various  constituencies 
within  the  Basin,  and  to  provide  the 
Task  Force  with  their  views  and 
concerns  on  Binational  Program 
activities. 

rV.  Lake  Superior  Lakewide 
Management  Plan 

The  proposed  Lake  Superior  LaMP 
embodies  a  process  for  implementing  an 
ecosystem-focussed  approach  to 
environmental  protection.  The  process 
consists  of  the  following  steps: 

(1)  Monitoring  the  environment  and 
reviewing  available  data  to  determine 
existing  ecological  or  use  impairments 
and  any  potential  threats  to  the  Lake 
Superior  System; 

(2)  Identifying  the  pollutants 
associated  with  impairments  or  throats; 

(3)  Identifying  the  sources  of  these 
pollutants; 

(4)  Measuring  or  estimating  the 
quantity  of  pollutants  being  released  by 
those  sources  and  the  amount  reaching 
the  Waters  of  the  Lake  Superior  System 
(i.e.,  the  “loading”  of  the  pollutants); 

(5)  Establishing  load  reduction  targets 
that  will  allow  for  the  restoration  and 
protection  of  the  ecological  health  of  the 
Lake  Superior  ecosystem; 

(6)  Developing  and  implementing 
specific  strategies  to  re<iuce  the  levels  of 
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pollutant  loadings  and/or  ambient  levels 
in  the  waters  of  the  Lake  Superior 
System; 

(7)  Monitoring  reductions  from 
pollutant  sources: 

(8)  Evaluating  ecosystem  response, 
through  monitoring  of  ecosystem 
indicators,  in  order  to  measure  progress 
towards  restoration  of  beneficial  uses 
and  ecosystem  health  and  integrity,  and 
to  detect  emerging  problems;  and, 

(9)  Revising  the  LaMP  to  reflect  the 
results  of  load  reduction  actions, 
incorporate  additional  data  on  the  status 
of  beneficial  use  impairments  and 
identify  the  next  series  of  priority 
actions. 

The  development  and  implementation 
of  a  Lakewide  Management  Plan  is  an 
itejative  process,  a  series  of  actions 
leading  to  environmental  improvements 
and  protection  and  restoration  of , 
beneficial  uses.  EPA  and  the  binational 
partners  view  the  LaMP  as  a  series  of 
dynamic,  interrelated  actions,  rather 
than  a  static  dociunent.  As  more 
information  becomes  available, 
additional  load  reduction  activities  will 
be  initiated  by  the  participating 
agencies.  As  the  effectiveness  of  ongoing 
efforts  are  evaluated,  EPA  and  the 
participating  agencies  will  establish 
new  priorities  as  appropriate.  The 
Agency  believes  development  and 
implementation  of  the  LaMP  will 
enhance  the  ability  of  participating 
agencies  to  respond  to  emerging 
enviromnental  problems  quickly  and 
effectively.  Activities  xmderway  through 
the  LaMP  are  not  necessarily  sequential; 
activities  specific  to  each  step  likely 
will  be  ongoing  simultaneously. 

Acquisition  of  more  complete 
information  regarding  the  association 
between  critical  pollutants  and 
beneficial  uses,  sources  and  loads  of 
pollutants,  and  achievement  of 
ecosystem  objectives  will  be  a  long-term 
process.  The  binational  partners  intend 
to  move  forward  by  reducing  pollutant 
loads  while  simultaneously  improving 
their  imderstanding  of  the  relationships 
between  beneficial  use  impairments  and 
pollutant  loadings  and  sources.  This 
refinement  will  be  realized  through 
more  comprehensive  data  management, 
research,  and  monitoring  efforts. 

Finally,  the  LaMP  will  improve  the 
environmental  protection  efforts  of  the 
participating  agencies  by: 

•  Providing  a  lakewide  context  for 
activities  imdertaken  in  support  of  the 
Great  Lakes  program  in  order  to 
facilitate  efforts  focussed  on  the  entire 
basin  or  on  specific  tributary  subbasins; 

•  Coordinating  Federal,  Provincial, 
State,  local,  and  tribal  activities  to  avoid 
duplication  of  effort,  ensure  that 
ongoing  activities  are  complimentary. 


and  identify  opportunities  to  add  value 
to  oimoing  efforts; 

•  (^mmunicating  information  among 
all  levels  of  government  and  the  public 
in  order  to  keep  the  public  informed  of 
ongoing  and  proposed  activities  and 
provide  a  forum  for  public  input  and 
comment: 

•  Providing  a  vehicle  for  linking 
agency  pollution  control  activities  to 
environmental  results;  and 

•  Identifying  and  evaluating  gaps  in 
existing  programs  and  authorities  which 
represent  impediments  to  complete 
restoration  of  Lake  Superior,  and 
making  recommendations  on  how  to  fill 
those  gaps. 

V.  Critical  Pollutants 

Critical  Pollutants  are  defi'ned  by 
Annex  2  of  the  Great  Lakes  Water 
Quality  Agreement  as  substances  that 
persist  at  levels  that,  singly  or  in 
synergistic  or  additive  combination,  are 
causing,  or  are  likely  to  cause, 
impairment  of  beneficial  uses  despite 
past  application  of  regulatory  controls 
due  to  dieir:  (1)  Presence  in  open  lake 
waters:  (2)  ability  to  cause  or  contribute 
to  a  failme  to  meet  Agreement 
objectives  through  their  recognized 
threat  to  human  health  and  aquatic  life; 
or  (3)  ability  to  bioaccumulate. 

As  discussed  above,  the  Lake  Superior 
Binational  Program  has  designated  nine 
chemicals  for  zero  discharge.  The  SWG 
proposes  these  nine  pollutants  be 
designated  as  Critical  Pollutants  in  the 
Lake  Superior  LaMP:  chlordane,  DDT 
and  metabolites,  dieldrin, 
hexachlorobenzene,  octachlorostyrene, 
PCBs,  2,3,7,8-TCDD,^oxaphene  and 
mercuiy. 

The  SWG  has  evaluated  pollutants 
which  are  causally  linked  to  lakewide 
impairments  of  beneficial  uses, 
exceedances  of  chemical  criteria, 
standards  or  objectives,  or  impairments 
of  ecosystem  objectives.  The  SWG 
proposes  these  pollutants  as  candidate 
Critical  Pollutants.  These  causal  . 
pollutants  (candidate  Critical 


Pollutants)  are: 

Organics 

Metals 

Others 

alpha-BHC 

arsenic 

bark 

heptachlor  ep¬ 

cadmium 

BOD 

oxide 

chromium 

fibre 

PAH’S 

copper 

phos¬ 

furans  &  dioxins 

lead 

phorous 

iron 

pulp  mill 

manganese 

nickel 

zinc 

effluent 

The  Superior  Workgroup  will 
evaluate  ^e  fist  of  causal  pollutants  for 
evidence  of  point  or  nonpoint 
discharges  of  these  pollutants  to  the 
waters  of  the  Lake  Superior  System.  In 


addition,  the  causal  pollutwts  will  be 
evaluated  on  the  basis  of  their  potential 
to  cause  significant  damage  to  the  health 
of  the  Lake  Superior  ecosystem.  This 
evaluation  will  form  the  basis  for 
designating  Critical  Pollutants  which 
currently  impact  Lake  Superior. 

The  L^e  Superior  Forum  has 
developed  a  list  of  pollutants  which  the 
Forum  believes  should  be  subject  to 
preventative  measures  in  the  basin.  The 
Forum  believes  that  identifying  these 
substances  as  critical  pollutants  will 
enhance  the  level  of  protection  afforded 
the  Lake  Superior  ecosystem,  and  is 
consistent  with -the  goals  of  the 
Binational  Program.  EPA  puts  forward 
these  Forum  proposals  to  further  public 
discussion  on  this  issue,  and  request 
comments  on  the  scope  and  adequacy  of 
the  Forum  proposal. 

The  SWG  proposes  that  Critical 
Pollutants  will  be  targeted  for:  (1)  Zero 
discharge;  (2)  lakewide  load  reductions; 
and/or,  (3)  preventative  measures,  based 
upon  their  characteristics,  such  as 
persistence,  bioaccumulative  potential, 
toxicity  and  potential  for  future 
introduction  to  the  basin.  Using  such  a 
categorization  process  will  strengthen 
the  ability  of  Federal,  Provincial  and 
State  agencies  to  develop  and  apply 
appropriate  environmental  protection 
strategies. 

EPA  finds  merit  with  these  proposals 
of  the  SWG  and  puts  them  forth  in  the 
United  States  in  today’s  notice  on  behalf 
of  the  binational  partners.  EPA  requests 
specific  comments  on  the  proposal  to 
designate  the  substances  listed  above  as 
Critical  Pollutants  for  Lake  Superior. 
EPA  requests  proposals  for  pollutants 
other  than  those  listed  above  to  be 
added  to  the  Critical  Pollutant  list.  EPA 
further  requests  any  information  on  the 
ambient  concentrations  of  a  pollutant  in 
the  water  or  sediments  of  Lake  Superior, 
or  in  the  tissues  of  the  aquatic  life, 
wildlife,  or  humans  that  are  dependent 
on  Lake  Superior  for  food  or  water, 
which  suggests  that  a  substance  should 
be  considered  a  critical  pollutant  for 
Lake  Superior.  In  addition,  EPA 
requests  any  additional  information  on 
any  sources  and  loadings  of  these  and 
any  otfrer  substances  that  may  currently 
cause,  or  have  the  potential  to  cause, 
impairments  of  beneficial  uses  of  the 
Lake  Superior  ecosystem. 

VI.  Source  Identification  and  Load 
Quantification 

Today’s  proposed  Lake  Superior 
LaMP  focuses  on  the  nine  designated 
zero  discharge  pollutants  which  have 
been  designated  as  Critical  Pollutants. 
As  of  January  1, 1991,  43  major  surface 
water  dischargers  to' the  waters  of  the 
Lake  Superior  System  have  been 
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identified.  Existing  industrial  sources 
include  27  facilities,  including  forest 
products  manufacturers,  mines  and 
metals  processing  facilities,  electrical 
generating  stations,  a  wood  preserving 
industry,  an  oil  refinery,  and  a  food 
processor.  Sixteen  mimidpal 
wastewater  treatment  facilities  were 
evaluated.  Of  these  43  sources,  available 
data  indicate  that  16  discharged 
detectable  levels  of  TCDD,  OCS,  HCB, 
PCBs  and  mercruy.  TTie  most  commonly 
detected  pollutant  was  mercury, 
identified  in  14  of  the  43  sources. 
Detailed  descriptions  for  these  43 
sources  are  included  in  Appendix  5  and 
detailed  loadings  estimates  in  Appendix 
6.  Available  loadings  and  procetss 
information  were  used  to  assess  each 
source  against  a  proposed  blueprint  for 
zero  discharge,  llie  results  of  this 
assessment  are  included  in  Appendix  7. 
In  only  a  few  cases  could  loads  be 
estimated  by  direct  measurement  of 
pollutant  concentration  multiplied  by 
total  flows. 

EPA  requests  comments  on  the 
accuracy  and  completeness  of  these 
source  evaluations.  EPA  further  requests 
any  additional  information  on  the 
discharges  of  critical  pollutants,  or  other 
pollutants  which  may  adversely  affect 
beneficial  uses,  to  the  waters  of  Lake 
Superior  System  fi'om  these  or  any  other 
point  or  nonpoint  sources. 

EPA  and  the  binational  partners 
recognize  that  no  direct  method  of 
measuring  zero  discharge  exists  due 
partly  to  the  limits  of  analytical  science 
as  well  as  the  lack  of  an  authoritative 
definition  of  zero.  Therefore,  to  assess 
the  progress  of  the  zero  discharge 
demonstration  program  and  the  LaMP, 
today’s  proposed  LaMP  includes  a 
framework,  or  blueprint,  for  assessing 
zero  discharge.  This  blueprint  utilizes 
an  approach  of  assessing  chemical  use. 
production,  or  potential  for  release  in 
contrast  to  solely  utilizing  analytical 
detection.  Such  a  staged  approach 
accommodates  evaluation  of  soirrces 
vnthin  as  well  ^  outside  of  the  Lake 
Superior  basin  which  cause  or  have  tlie 
potential  to  cause  impairments  of 
beneficial  uses. 

EPA  concius  with  this  proposed 
approach  for  Lake  Superior,  and  puts 
forward  this  proposed  blueprint  for 
public  review  and  comment  in  the 
United  States  on  behalf  of  the  binational 
partners.  EPA  requests  comments  on  the 
suitability  of  such  an  approach  in 
assessing  progress  towards  zero 
discharge  in  Lake  Superior,  as  well  as 
other  alternatives  for  assessing  progress. 


Vn.  Ecosystem  Objectives  and 
Indicators 

In  Annex  1  of  the  Great  Lakes  Water 
Quality  Agreement,  the  U.S.  and 
Canadian  governments,  in  consultation 
with  State  and  Provincial  governments, 
agreed  to  develop  ecosystem  objectives 
for  the  waters  of  the  Great  l,akes  System, 
as  the  state  of  knowledge  permits.  In 
addition,  the  Agreement  specifies  the 
following  objective  for  Lake  Superior  • 
“the  Lake  should  be  maintained  as  a 
balanced  and  stable  oligotrophic 
ecosystem  with  lake  trout  as  the  top  . 
aquatic  predator  of  a  cold  water 
community  and  the  Pontoporeia  hoyi  as 
a  key  organism  in  the  food  chain.” 

EPA  views  ecosystem  principles  and 
objectives  as  an  integral  component  of 
LaMPs  consistent  with  the  general 
principles  of  Annex  2  of  the  Agreement 
that  LaMPs  embody  a  systematic  and 
comprehensive  ecosystem  approach  to 
restoring  and  protecting  beneficial  uses. 
EPA  intends  to  incorporate  ecosystem 
principles  and  objectives,  and 
ultimately,  ecosystem  indicators,  into 
the  Lake  Superior  LaMP.  The  public 
will  be  provided  opportunities  to 
participate  in  the  development  of 
ecosystem  indicators  for  Lake  Superior, 
including  review  and  comment  on 
proposed  ecosystem  indicators.  When 
Unsized  and  adopted  into  the  Lake 
Superior  LaMP.  EPA  believes  ecosystem 
principles,  objectives  and  indicators 
whll  serve  to  further  the  goals  of  the 
Binational  Program  as  well  as  the 
broader  goals  of  the  Agency’s  Great 
Lakes  program. 

The  proposed  Lake  Superior 
ecosystem  principles  and  objectives 
were  drafted  by  representatives  of 
Federal,  State  and  Provincial  agencies  in 
consultation  with  the  Lake  Superior 
Forum.  EPA  puts  forward  the  proposed 
Lake  Superior  ecosystem  principles  and 
objectives  for  public  review  and 
comment  in  the  United  States  on  behalf 
of  the  binational  partners.  Comments 
received  from  the  public  on  todays 
proposal  will  be  considered  by  the 
binational  partners  in  finalizing  and 
adopting  L^e  Superior  ecosystem 
principles  and  objectives.  EPA  requests 
comments  on  all  aspects  of  todays 
proposal,  including:  (1)  A  Vision  for 
Lake  Superior  adopted  by  the  Lake 
Superior  Forum;  (2)  general  objectives: 
(3)  aquatic  community  objectives;  (4) 
terrestrial  wildlife  objectives;  (5)  habitat 
objectives;  (5)  human  health  objectives; 
and,  (6)  objectives  for  sustainable 
development.  In  addition,  ^A  requests 
comments  on  the  proposed  fiamework 
for  developing  ecosystem  indicators  for 
Lake  Superior. 


The  Great  Lakes  Water  Quality 
Guidance,  when  finalized,  will  establish 
water  quality  criteria  and  goals  to 
protect  aquatic  life,  wildlife,  and  human 
health  in  the  Great  Lakes  Basin.  The 
water  quality  criteria  and  values 
proposed  in  the  Guidance  apply  to  all 
the  ambient  United  States  waters  of  the 
Great  Lakes  System,  regardless  of  the 
source  of  pollutants  to  those  waters.  In 
this  manner,  the  proposed  water  quality 
criteria  and  values  provide  the  basis  for 
integrating  actions  carried  out  under  the 
range  of  environmental  programs 
available  to  both  Federal,  State  and 
Tribal  regulators  to  protect  and  restore 
the  Great  Lakes  ecosystem.  EPA  intends 
to  use  the  water  quality  criteria  and 
values,  when  finalized,  as  indicators  of 
the  health  of  the  Lake  Superior 
ecosystem.  EPA  requests  comments  on 
this  approach. 

Vni.  Management  Strategies  and 
Actions 

A  wide  range  of  actions  are  being 
undertaken  by  Federal,  Provincial  and 
State  agencies  through  the  Binational 
Program.  These  include  specific  actions 
intended  to  reduce  pollutant  loadings  to 
the  Lake  Superior  System,  and  further 
the  goals  of  zero  discharge.  These 
include: 

•  Implementation  of  a  comprehensive 
pollution  prevention  strategy  for  the 
nine  designated  zero  discharge 
pollutants. 

•  Assessinent  and  analysis  of 
financial/economic  tools  and  incentives 
to  encourage  virtual  elimination  and 
sustainable  development  throughout  the 
Lake  Superior  Basin  as  mechanisms  to 
achieve  zero  discharge. 

•  Basinwide  educational  programs  to 
raise  consiuner  consciousness  regarding 
hazardous  wastes  and  the  impact  of 
such  wastes  on  the  water  quality. 

•  Load  reductions  through  existing 
and  expanded  environmental  programs 
at  the  Federal,  Provincial  and  State 
levels. 

•  Development  of  specific  procedures 
for  LS-OIRW  and  LS-ONRW 
designations  including  candidate  lists  of 
waters. 

•  Investigation  and  remediation  of 
contaminated  sediments  in  targeted 
sites 

•  Public  workshops  and  meetings 
throughout  the  Lake  Superior  Basin  to 
discuss  both  the  proposed  LaMP  and  the 
Binational  Program. 

•  Development  of  a  comprehensive 
monitoring  program  designed  to 
quantify  loads  and  identify  sources  of 
critical  pollutants  on  a  priority  basis. 

EPA  Requests  public  comment  on  the 
scope,  adequacy,  and  timing  of  the 
actions  described  in  the  proposed  Lake 
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Superior  LaMP.  EPA  requests  proposals 
or  information  from  the  public  on  local 
actions  to  reduce  loads  of  toxic 
pollutants  to  the  waters  of  the  Lake 
Superior  System,  on  any  other  action 
which  may  reduce  loads  of  toxic 
pollutants  to  the  waters  of  the  Lake 
Superior  System,  support  the  zero 
discharge  demonstration  program, 
further  public  participation  and 
involvement  in  the  Binational  Program, 
or  in  any  other  way  serve  to  protect  and 
restore  the  Lake  Superior  ecosystem. 

Dated:  February  1, 1994. 

Robert  Springer, 

Acting  Regional  Administrator. 

[FR  Doc.  94-3432  Filed  2-14-94;  8:45  am) 
BILUNQ  CODE  MSfr-SO-P 


GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standards 
Advisory  Board;  Meeting 

agency:  General  Accounting  Office. 
ACTION:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  section  10(aK2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92—463),  as  amended, 
notice  is  hereby  given  that  the  regular 
monthly  meeting  of  the  Federal 
Accounting  Standards  Advisory  Board 
will  be  held  on  Thursday,  February  24, 
1994  from  9:00  A.M.  to  4:30  P.M.  in 
room  7313  of  the  General  Accounting 
Office,  441  G  St.,  NW.,  Washington,  DC. 

The  agenda  for  the  meeting  includes 
discussions  on  (1)  Accoimting  Liability 
concepts,  (2)  Cost  Accounting  issues 
and  proposed  concepts,  (3)  an 
Accounting  Concepts  draft  paper,  (4)  an 
Entity  and  Display  draft  ED,  and  (5) 
Physical  Property. 

We  advise  that  other  items  may  be 
added  to  the  agenda:  interested  parties 
should  contact  the  Staff  Director  for 
more  specific  information  and  to 
confirm  the  date  of  the  meeting. 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  S.  Young,  Executive  Staff 
Director,  750  First  St,  NE.,  room  1001, 
Washington.  DC  20002,  or  call  (202) 
512-7350. 

Authority:  Federal  Advisory  Committee 
Act  Pub.  L  Na  92-463,  Section  10(a)(2).  86 
StaL  770,  774  (1972)  (current  version  at  5 
U.S.C  app.  section  10(aK2)  (1988);  41 CFR 
101-6.1015  (1990). 


Dated:  February  9, 1994. 

Ronald  S.  Young, 

Executive  Director. 

[FR  Doc.  94-3437  Filed  2-14-94;  8:45  am] 
BILUNQ  CODE  1610-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors, 
Division  of  Cancer  Etiology  on  March  3- 
4, 1994.  The  meeting  will  be  held  in 
Building  31,  C  Wing,  Conference  Room 
10,  National  Institutes  of  Health,  9000 
Rockville  Pike.  Bethesda,  Maryland 
20892. 

This  meeting  will  be  open  to  the 
public  from  1  p.m.  to  recess  on  March 
3  and  from  9  a.m.  to  adjournment  on 
March  4  for  discussion  and  review  of 
the  Division  budget  and  review  of 
concepts  for  grants  and  contracts. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6),  title  5,  U.S.C 
and  section  10(d)  of  F^iblic  Law  92-463, 
the  meeting  will  be  closed  to  the  public 
from  9  a.m.  to  approximately  noon  on 
March  3, 1994  for  the  review,  discussion 
and  evaluation  of  individual  programs 
and  projects  conducted  by  the  Division 
of  Cancer  Etiology.  These  programs, 
projects,  and  discussions  could  reveal 
personal  information  concerning 
individuals  associated  with  the 
programs  and  projects,  the  disclosme  of 
which  would  constitute  a  clearly 
xmwarranted  invasion  of  personal 
privacy.  Ms.  Carols  A.  Frank, 

Committee  Management  Officer, 
National  Chancer  Institute,  National 
Institutes  of  Health,  Executive  Plaza 
North,  Room  630,  ^thesda,  Maryland 
20892  (301/496-5708)  will  provide 
summaries  of  the  meeting  and  rosters  of 
committee  members,  upon  request 

Dr.  David  McB.  Howell,  Executive 
Secretary  of  the  Board  of  Scientific 
Counselors,  Division  of  Chancer  Etiology, 
National  Cancer  Institute,  National 
Institutes  of  Health,  BuilAng  31,  Room 
11A06,  Bethesda,  Maryland  20892  (301/ 
496-6927)  will  furnish  substantive 
program  information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other  special 
accommodations,  should  contact  Dr. 
David  McB.  Howell,  (301)  496-6927,  in 
advance  of  the  meeting. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Can^ 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support.  93.398,  Cancer  Research  Manpower, 
93.399,  Cancer  Control.) 

Dated:  February  8, 1994. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc  94-3507  Filed  2-14-94;  8:45  am) 
BILUNQ  CODE  4140-01-M 


National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
Meetings  of  the  National  Kidney  and 
Uroiogic  Diseases  Advisory  Board  and 
its  Subcomntittees 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Kidney  and  Uroiogic 
Diseases  Advisory  Board,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  and  its  Subcommittees 
on  March  6-7, 1994. 

The  National  Kidney  and  Uroiogic 
Diseases  Advisory  board  is  also 
sponsoring  a  National  Workshop  on 
barriers  to  Rehabilitation  of  Persons 
with  End-Stage  Renal  Disease  and 
Chronic  Urinary  Infection  on  March  7- 
9. 

All  meetings  will  be  held,  as  listed 
below,  at  the  Bethesda  Marriott  Hotel. 
5151  Pooks  Hill  Road,  Bethesda. 
Maryland,  and  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available. 

For  any  further  information,  and  for 
individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reason^le  accommodations,  please 
contact  Dr.  Ralph  Bain,  Executive 
Director,  National  Kidney  and  Uroiogic 
Diseases  Advisory  Board,  1801 
Rockville  Pike,  Suite  500,  Rockville, 
Maryland  20852,  (301)  496-6045,  two 
weeks  prior  to  the  meeting  date.  In 
addition,  his  office  will  provide  a  roster 
of  the  Board  members  and  a  siunmary 
of  the  meetings,  upon  request. 

Name  of  Committee:  National  Kidney  and 
Urologic^seases  Advisory  Board. 

Date  of  Meeting:  March  7, 1994. 

Open:  1:30  p4n.-3-.30  p.m. 

Agenda:  Discuss  future  activities/1994 
Annual  Report 

Name  of  Committee:  Researcii 
Subcommittee. 

Date  of  Meeting:  March  6-7. 

Open:  March  6-7  p.m.  to  recess;  March  7- 
8  a.m.  to  12  noon. 

Agenda:  Discuns  future  kidney  related 
activities. 

Mime  of  Committee:  Health  Care  Issues 
Subcommittee. 
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Date  of  Meeting:  March  6-7. 

Open:  March  6-7  p.m.  to  recess:  March  7- 
8  a.m.  to  12  noon. 

Agenda:  Discuss  future  kidney  related 
activities. 

National  Workshop:  Barriers  to 
Rehabilitation  of  Persons  with  End-Stage 
Renal  Disease  and  Chronic  Urinary  Infection. 

Date  of  Meeting:  March  7-9. 

Open:  March  7-7  p.m.  to  9  p.m.;  March  8- 
8  a.m.  to  recess;  March  9-8  a.m.  to  10  a.m. 

Agenda:  Participants  will  divide  into 
preassigned  work^ups. 

Open:  March  9-10:30  a.m.  to  adjournment 
(approximately  3:30  p.m.). 

Agenda:  Workgroup  reports  and  general 
discussion. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health.) 

Dated:  February  8, 1994. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  94-3509  Filed  2-14-94;  8:45  am) 
BILUNQ  CODE  4140-01-M 


National  Instituto  of  General  Medical 
Sciences;  Meetings 

Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  of  the  meetings  of 
the  committees  of  the  National  Institute 
of  General  Medical  Sciences  for  March 
1994. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  committee  business  for 
approximately  one  hour  at  the 
b^inning  of  Ae  first  session  of  the  first 
day  of  the  meeting.  Attendance  by  the 
public  will  be  limited  to  space  available. 

These  meetings  will  be  closed 
thereafter  in  accordance  with  provisions 
set  forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92—463,  for  the 
review,  discussion,  and  evaluation  of 
individual  research  training  grant  and 
research  center  grant  applications.  The 
discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  projjerty  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Mrs.  Ann  Dieffenbach,  Public 
Information  Office,  National  Institute  of 
General  Medical  Sciences,  National 
Institutes  of  Health,  Building  31,  Room 
4A52,  Bethesda,  Maryland  20892, 
Telephone:  301-496-7301,  FAX:  301- 
402-0224,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members. 


Individualls  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Ann  Dieffenbach. 

Substantive  program  information  may 
be  obtained  from  each  scientific  review 
administrator  whose  name,  room 
number,  and  telephone  number  are 
listed  below  each  committee. 

Name  of  Committee:  Cellular  and 
Molecular  Basis  of  Disease  Review 
Committee. 

Scientific  Review  Administrator:  Dr.  Carole 
Latker,  Room  9A10,  Westwood  Building, 
Telephone;  301-594-7758. 

Dates  of  Meeting:  March  2, 1994. 

Place  of  Meeting:  Building  3lC,  Conference 
Room  7,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892. 

Open:  March  2,  8  a.m.-9  a.m. 

Closed:  March  2,  9  a.m.-adjournment. 

Name  of  Committee:  Minority  Access  to 
Research  Careers  Review  Subcommittee. 

Scientific  Review  Administrator:  Dr. 
Richard  Martinez,  Room  9A18,  Westwood 
Building,  Telephone:  301-594-7803. 

Dates  of  Meeting:  March  10-12, 1994. 

Place  of  Meeting:  March  10-11, 1994, 
Building  31C,  Conference  Room  7,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892. 

Place  of  Meeting:  March  12, 1994,  Hyatt 
Regency  Hotel,  One  Bethesda  Metro  Center, 
Bethesda,  Maryland  20814. 

Open:  March  10,  8:30  a.m.-9:30  a.m. 

Closed:  March  10,  9:30  a.m.-5  p.m.;  March 
11,  8:30  a.m.-5  p.m.;  March  12,  8:30  a.m.-12 
p.m. 

Name  of  Committee:  Pharmacological 
Sciences  Review  Committee. 

Scientific  Review  Administrator:  Dr.  Irene 
Clowinski,  Room  9A18,  Westwood  Building, 
Telephone:  301-594-7741. 

Dates  of  Meeting:  March  15, 1994. 

Place  of  Meeting:  5333  Westbard  Avenue 
(TELEPHONE  CONFERENCE),  Room  9A18, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892. 

Open;  March  15, 1  p.m.-l:30  p.m. 

Closed:  March  15, 1:30  p.m.-3  p.m. 

Name  of  Committee:  Minority  Biomedical 
Research  Support  Review  Subcommittee. 

Scientific  Review  Administrator:  Dr.  Jean 
Flagg-Newton,  Room  9A13,  Westwood 
Building,  Telephone:  301-594-7708. 

Dates  of  Meeting:  March  17-18, 1994. 

Place  of  Meeting:  Holiday  Inn,  Chevy 
Chase,  5520  Wisconsin  Avenue,  Chevy 
Chase,  Maryland  20815. 

Open:  March  17,  8:30  a.m.-9:30  a.m.. 

Closed:  March  17,  9:30  a.m.-5  p.m;  March 
18,  8:30  a.m.-adjotimment. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.859,  93.862,  93.863,  93.880, 
National  Institute  of  General  Medical 
Sciences,  National  Institutes  of  Health) 

Dated:  February  8, 1994. 

Susan  K.  Feldman, 

Committee  Management  Officer.  NIH. 

(FR  Doc.  94-3506  Filed  2-14-94;  8:45  am) 
BILUNQ  CODE  4140-01-M 


.  National  Institute  of  Mental  Health; 
Meetings 

Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  of  the  meetings  of 
the  advisory  committees  of  the  National 
Institute  of  Mental  Health  for  March 
1994. 

These  meetings  will  be  open  to  the 
public  as  indicated  below  for  the 
discussion  of  NIMH  policy  issues  and 
will  include  current  administrative, 
legislative,  and  program  developments. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

All  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552(c)(6),  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92—463, 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  of  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Joanna  L.  Kieffer,  Committee 
Management  Officer,  National  Institute 
of  Mental  Health,  Parklawn  Building, 
room  9-105,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Area  Code  301, 
443—4333,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members. 

Other  information  pertaining  to  the 
meetings  may  be  obtained  from  the 
contact  person  indicated. 

Committee  Name:  Child  Psychopathology 
and  Treatment  Review  Committee. 

Contact:  Tammye  M.  Cross,  Room  9C-14, 
Parklawn  Building,  Telephone:  301,  443- 
1367. 

Meeting  Date:  March  2—4, 1994. 

Place:  Sheraton  Washington  Hotel,  2500 
Woodley  Road,  NW.,  Washington,  DC  20008. 

Open:  March  2, 1994,  9  a.m.-lO  a.m. 

Closed:  March  2, 1994, 10  a.m.-5  p.m.; 
March  3, 1994,  9  a.m.-5  p.m.;  March  4, 1994, 
9  a.m.-adjoumment. 

Committee  Name:  Epidemiology  Review 
Committee. 

Contoct;  Tammye  M.  Cross,  Room  9C-14, 
Parklawn  Building,  Telephone:  301, 443- 
1367. 

Meeting  Date:  March  7-9,  lyy^. 

Place:  Embassy  Suites  Hotel,  4300  Military 
Road,  NW.,  Washington,  DC  20015. 

Open:  March  7, 1994,  9  a.m.-lO  a.m. 

Closed:  March  7, 1994, 10  a.m.-5  p.m.; 
March  8, 1994,  9  a.m.-5  p.m.;  March  9, 1994, 
9  a.m.-adjournment.  ^ 

Committee  Name:  Behavioral,  Clinical,  and 
Psychosocial  Subcommittee,  Mental  Health 
AIDS  and  Immunology  Review  Coimnittee. 

Contact:  Regina  M.  Thomas,  room  9C-15, 
Parklawn  Building,  Telephone:  301,  443- 
6470. 
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Meeting  Date:  March  8-9, 1994. 

Place:  St  James  Hotel,  950  24th  Street. 
NW.,  Washington,  DC  20037. 

Open:  March  8, 1994,  8:30  a.m.-9  a,m. 
Closed:  March  8, 1994,  9  a.m.-5  p.m.; 
March  9, 1994,  8:30  a.in.-adioumnient 
Committee  Name:  Psyclu^ioiogical, 
Biological,  and  Neurosdence  Sui^mmittee, 
Ment^  Health  AIDS  and  Immunology 
Review  Committee. 

Contact:  Rehana  A.  Chowdhury,  Room  9C- 
15,  Parklawn  Building.  Telephone;  301,  443- 
6470. 

Meeting  Dote;  March  10-11, 1994. 

Place:  St  James  Hotel,  950  24th  Street, 
NW.,  Washington,  DC  20037, 

Open:  March  10, 1994,  8:30  a.m.-9  a.m. 
Closed:  March  10, 199^.i,  9  a.m.-5  pjn.; 
March  11, 1994, 8:30  a.m.-edjoumment 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  contact  person  named  above 
in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.126,  Small  Business 
Innovation  Research;  93.178,  ADAMHA 
Small  Instrumentation  Program  Grants; 
93.242,  Mental  Health  Research  Grants; 
93,281,  Mental  Research  Scientist 
Development  Award  and  Research  Scientist 
Development  Award  for  Clinicians;  93.282, 
Mental  Health  Research  Service  Awards  for 
Research  Training;  and  93.921,  ADAMHA 
Science  Education  Partnership  Award) 
Dated;  February  8, 1994. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  94-3508  Filed  2-14-94;  8:45  am) 
BILLINQ  CODE  4140-0t-M 


National  Institute  of  Mental  Health; 
Cancellation  of  Meeting 

Notice  is  hereby  given  of  the 
cancellation  of  one  meeting  of  the 
National  Institute  of  Mental  Health 
which  was  published  in  the  Federal 
Register  on  January  14, 1994  (59  FR 
2414);  The  ^rvices  Research  Review 
Committee,  February  16-18, 1994,  Hyatt 
Regency  Bethesda,  One  Bethesda  Metro 
Center,  Bethesda,  Maryland. 

The  meeting  was  cancelled  due  to 
prior  commitments  of  several  members. 

Dated;  February  8, 1994. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  94-3511  Filed  2-14-94;  8:45  ami 
BILLINQ  CODE  414»  01  M 


Division  of  Research  Grants;  Meeting 

Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  of  a  meeting  of 
the  Division  of  Research  Grants 
Behavioral  and  Neurosciences  Special 
Emphasis  Panel. 


The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sectitm  5S2b(c)(4)  and  552b(cK6),  title 
5,  U.S.C.  and  section  10(d)  of  l^blic 
Law  92-463,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications  in  the  various  areas  and 
disciplines  related  to  behavior  and 
neiuoscience.  These  applications  and 
the  discussions  cotild  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management,  Division  of  Research 
Grants,  Westwood  Building,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  telephone  301-594-7265,  will 
furnish  summaries  of  the  meeting  and 
roster  of  panel  members. 

Meeting  To  Review  Individual  Grant 
Applications. 

Scientific  Review  Administrator:  Ms.  Carol 
Campbell  (301)  594-7165. 

Date  of  Meeting:  March  14, 1994. 

Place  of  Meeting:  OMNI  Shoreham,  DC. 

Time  of  Meeting:  9  a.m. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  February  8, 1994. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  94-3510  Filed  2-14-94;  8:45  am) 
BILLING  CODE  4140-4t-M 


Division  of  Research  Grants;  Meetings 

Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  of  meetings  of  the 
Division  of  Research  Grants  Behavioral 
and  Neurosderxes  Special  Emphasis 
Panel. 

The  meetings  will  be  closed  in  -  , 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(4)  and  552b(cH6),  title 
5,  U.S.C.  and  section  10(d)  of  I^iblic 
Law  92—463,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications  and  Small  Business 
Innovation  Research  Program 
Applications  in  the  various  areas  and 
disciplines  related  to  behavior  and 
neuroscience.  These  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 


The  Office  of  Committee 
Management,  Division  of  Research 
Grants,  Westwood  Building,  National 
Institutes  of  Health,  Bethe^a,  Maryland 
20892,  telephone  301-594-7265,  will 
furnish  summaries  of  the  meetings  and 
rosters  of  panel  members. 

Meetings  To  Review  SiiKdl  Business 
Innovation  Research  Program  Applications 
Scientific  Review  Administiutor:  Dr.  Jane 
Hu  (301)  594-7269. 

Date  of  Meeting:  March  7, 1994. 

Place  of  Meeting:  Holiday  Inn.  Chevy 
Chase,  MD. 

Time  of  Meeting:  8:30  a.m. 

Scientific  Review  Administrator:  Dr.  Joseph 
Kimm  (301)  594-7257. 

Date  of  Meeting:  March  28, 1994. 

Place  of  Meeting:  Hyatt  Regency,  Bethesda. 
MD. 

Time  of  Meeting:  9  a.m. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333, 93.337, 93.393- 
93.396,  93A37-93.844,  93.848-93.878, 
93.892, 93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  February  8, 1994. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  94-3512  Filed  2-14-94;  8:45  am) 
BILUNQ  CODE  414(M>1-M 


Prospective  Grant  of  Co-Exclustve 
License:  Type  Alpha  Plato  tot- Derived 
Growth  Factor  (Pt)GF)  Receptor  Gene 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 

ACTION:  Notice. 

SUMMARY:  This  is  notice  in  accordance 
with  15  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health  (NIH),  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  a  co-exclusive  world-wide 
license  to  practice  the  invention 
embodies  in  U.S.  Patent  Applications 
SN  07/308,282  and  SN  07/915,884,  both 
entitled  “Type  Alpha  Platelet-Derived 
Growth  Factor  Receptor  Gene”  to 
Targeted  Genetics  Corporation,  of 
Seattle,  Washington.  The  patent  rights 
in  this  invention  have  been  assigned  to 
the  United  States  of  America. 

The  prospective  license  will  be 
royalty-bearing,  will  comply  with  the 
terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7,  and  is  expected  to  be 
co-exclusive  with  one  other  party,  COR 
Therapeutics,  Inc.  It  is  anticipated  that 
this  license  will  be  limited  to  gene 
therapy  treatment  of  cardiovascular 
disease.  Publication  of  this  notice 
should  be  considered  a  modification  of 
an  earlier  notice  “Prospective  Grant  of 
Exclusive  License;  Type  Alpha  Platelet- 
Derived  Growth  Factor”  (Vol.  58,  No. 
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16,  Wednesday,  January  17, 1993,  page 
6287). 

This  prospective  co-exclusive  license 
may  be  granted  unless,  within  60  days 
from  the  date  of  this  published  notice, 
NIH  receives  written  evidence  and 
argument  that  establishes  that  the  giant 
of  the  license  would  not  be  consistent 
with  the  requirements  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  patent 
application  describes  novel  DNA 
segments  that  encode  platelet-derived 
growth  factor  (PDGF)  receptors  that  may 
be  useful  in  therapies  for  conditions 
involving  abnormal  processes  involving 
PDGF  and  its  receptors.  In  particular, 
bioassay  methods  for  detecting  the 
expression  of  genes  related  to  these 
DNA  segments  are  effective  in  the 
identification  of  various  classes  of 
tiunor  cells,  genetic  defects  in 
connective  tissue  growth,  or  in  the 
healing  response. 

ADDRESSES:  Requests  for  a  copy  of  this 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Mr.  Steven  M.  Ferguson,  Technology 
Licensing  Specialist,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  Box  OTT,  Bethesda,  MD 
20892.  Telephone:  (301)  496-7735; 
Facsimile:  (301)  402-0220.  Applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  grant  of  the  contemplated  license. 
Only  written  comments  and/or 
applications  for  a  license  which  are 
received  by  NIH  within  sixty  (60)  days 
of  this  notice  will  be  considered. 

Dated:  February  7, 1994. 

Donald  P.  CSiristoferson, 

Acting  Director.  Office  of  Technology 
Transfer. 

[FR  Doc.  94-3505  Filed  2-14-94;  8:45  am) 
BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Privacy  Act  of  1974 — Revision  of 
System  of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  notice  is  hereby  given  that 
the  Department  of  the  Interior  proposes 
to  revise  a  notice  describing  a 
Departmentwide  system  of  records 
managed  by  the  Office  of  Information 
Resources  Management.  Except  as  noted 
below,  all  changes  are  editorial  in 
nature,  clarify  and  update  existing 
statements,  and  reflect  organization, 
address  and  other  miscellaneous 
administrative  revisions  which  have 
occurred  since  the  previous  publication 


of  the  material  in  the  Federal  Register. 
The  notice  being  revised,  which  is 
published  in  its  entirety  below,  is: 
“Telephone  Call  Detail  Records — 
Interior,  DOI-36,”  previously  published 
on  November  9, 1988  (53  FR  45394)  as 
“Interior,  Office  of  the  Secretary-36.” 

In  this  notice,  the  existing  system 
name  has  bepn  revised  to  more 
adequately  convey  the  Departmentwide 
extent  of  the  scope-of-system  coverage. 
Additionally,  the  existing  system 
location  statement  and  the  existing 
system  manager(s)  and  address 
statement  are  revised  to  reflect  changes 
in  addresses  of  system  managers,  and 
the  existing  retention  and  disposal 
statement  has  been  revised  to 
incorporate  the  Department’s  approved 
records  management  plan  for  this 
system. 

Since  these  changes  do  not  involve 
any  new  or  intended  use  of  the 
information  in  the  system  of  records,  the 
notice  shall  be  effective  on  publication 
in  the  Federal  Register  (February  15, 
1994).  Additional  information  regarding 
this  action  may  be  obtained  fi'om  the 
Departmental  Privacy  Act  Officer,  Office 
of  the  Secretary,  Office  of 
Administrative  Services,  1849  “C” 

Street  NW.,  Mail  Stop  5412  MiB, 
Washington,  DC  20240,  telephone  (202) 
208-6045. 

Dated;  February  8, 1994. 

Albert  C.  Camacho, 

Director,  Office  of  Administrative  Services. 

INTERIOR/DOI-36 

SYSTEM  name: 

Telephone  Call  Detail 
Records  Interior,  DOI-36. 

SYSTEM  location: 

(1)  U.S.  Department  of  the  Interior, 
Office  of  Information  Resources 
Management,  Telecommunications 
Systems  Division,  m.s.  7355, 1849  C  St. 
NW,  Washington,  DC  20240. 

(2)  U.S.  Geological  Survey, 
Information  Systems  Division,  m.s. 
7355, 1849  C  St.  NW,  Washington,  DC 
20240. 

(2)  U.S.  Geological  Survey, 
Information  Systems  Division,  m.s  809, 
809  National  Center,  Reston,  Virginia 
22092. 

(3)  Offices  of  Bureau  System 
Managers. 

(4)  Bureau  offices  nationwide. 
CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Individuals  (generally  Department, 
bureau/office,  and  contractor 
employees)  who  make  long  distance 
telephone  calls  and  individuals  who 
receive  long  distance  telephone  calls 


placed  from  or  charged  to  DOI 
telephones. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  relating  to  the  use  of  DOI 
telephone  systems  to  place  long 
distemce  calls;  records  indicating 
assignment  of  telephone  numbers  of 
employees;  and  records  relating  to  the 
location  of  telephones. 

Note:  Records  of  telephone  calls  made  to 
the  Department’s  Office  of  Inspector  General 
Hotline  number  are  excluded  ^m  the 
records  maintained  in  this  system  pursuant 
to  the  provisions  of  5  U.S.C.,  Appendix  3 
Section  7(b)  (Inspector  General  Act  of  1978). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

31  U.S.C.  1348(b),  which  prohibits 
agencies  from  using  appropriated  funds 
to  pay  for  personal  calls;  44  U.S.C.  3101, 
which  authorizes  agencies  to  create  and 
preserve  records  docmnenting  agency 
organizations,  functions,  procedures 
and  transactions;  and  43  CFR  201- 
38.007,  which  limits  the  use  of 
Government  telephone  systems  to  the 
conduct  of  official  business. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosures  within  the  Department  of 
the  Interior  may  be  made  to  employees 
of  the  Department  to  determine 
responsibility  for  long  distance 
telephone  calls,  and  to  resolve  disputes 
and  facilitate  the  verification  of 
discrepemcies  relating  to  the  billing, 
payment,  or  reconciliation  of  telephone 
operational  or  accountability  records. 

Disclosures  outside  the  Department  of 
the  Interior  may  be  made:  (1)  To 
representatives  of  a  telecommunications 
company  providing  telecommunications 
support  to  permit  the  servicing  of  the 
account;  (2)  To  representatives  of  the 
General  Services  Administration  or  the 
National  Archives  and  Records 
Administration  to  conduct  records 
management  inspections  under 
authority  of  44  U.S.C.  2904  and  2906; 

(3)  To  the  U.S.  Department  of  Justice  or 
in  a  proceeding  before  a  court  or 
adjudicative  body  when  (a)  the  United 
States,  the  Department  of  the  Interior,  a 
component  of  the  Department,  or,  when 
represented  by  the  government,  an 
employee  of  the  Department  is  a  party 
to  litigation  or  anticipated  litigation  or 
has  an  interest  in  such  litigation,  and  (b) 
the  Department  of  the  Interior 
determines  that  the  disclosure  is 
relevant  or  necessary  to  the  litigation 
and  is  compatible  with  the  purpose  for 
which  the  recorjls  were  compiled;  (4)  Of 
information  indicating  a  violation  or 
potential  violation  of  a  statute, 
regulation,  rule,  order  or  license,  to 
appropriate  Federal,  State,  local  or 
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foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  or  for  enforcing  or 
implementing  the  statute,  rule, 
regulation,  o^er  or  license;  (5)  To  a 
F^eral  agency  that  has  requested 
information  necessary  or  relevant  to  the 
hiring,  firing,  or  retention  of  cin 
employee,  or  the  issuance  of  a  security 
clearance,  contract,  license,  grant  or 
other  benefit,  but  only  to  the  extent  that 
the  information  disclosed  is  relevant 
and  necessary  to  the  requesting  agency’s 
decision  on  the.  matter;  and  (6)  To  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
the  individual  has  made  to  the 
congressional  office. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING  AND  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Official  records  are  stored  in 
electronic  form  (at  the  U.S.  Geological 
Survey.)  Paper  reference  copies  of 
official  records  are  stored  in  file 
cabinets. 

retrievabiuty: 

Records  are  retrieved  by  employee 
name,  telephone  number,  identification 
number,  or  by  account  code. 

SAFEGUARDS: 

Access  to  the  records  is  limited  to 
Departmental  employees  who  have  an 
official  need  to  use  the  records  in  the 
performance  of  their  duties.  Records  are 
stored  in  a  controlled  area  and 
maintained  with  safeguards  meeting  the 
requirements  of  43  CFR  2.51  for 
computer  and  paper  records.  Automated 
records  are  protected  from  unauthorized 
access  through  password  identification 
procedures  and  other  system-based 
protection  methods. 

RETENTION  AND  DISPOSAL: 

In  accordance  with  National  Archives 
and  Records  Administration’s  General 
Records  Schedule  12,  Item  4,  official 
(electronic)  records  are  retained  for 
three  (3)  years  and  then  destroyed. 

Paper  reference  copies  are  destroyed 
when  no  longer  needed  or,  if  not  before, 
when  three  (3)  years  old. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

(1)  Chief,  Telecommunications 
Systems  Division,  Office  of  Information 
Resources  Management,  m.s.  7355  MIB, 
1849  C  St.  NW.,  Washington  ,  DC  20240. 

(2)  Chief.  Information  Systems 
Division.  U.S.  Geological  Survey,  m.s. 
809,  809  National  Center,  Reston, 
Virginia  22092. 

(3)  a.  Telecommunications  Manager, 
Office  of  Facilities  Management,  Bureau 


of  Indian  Affairs,  P.O.  Box  1248, 
Albuquerque,  New  Mexico  87103. 

b.  (^ef.  Branch  of 
Telecommimications,  Biireau  of  Land 
Management,  m.s.  1620-L,  1620  L  St. 
NW.,  Washington,  DC  20236. 

c.  Telecommunications  Manager, 
Property  and  General  Services,  Bureau 
of  Mines,  m.s.  2150,  810  7th  St.  NW., 
Washington,  DC  20241. 

d.  Telecommunipations  Manager. 
Bureau  of  Reclamation,  Denver  Federal 
Center,  m.s.  D-7140,  P.O.  Box  25007, 
Denver,  Colorado,  80225. 

e.  Telecommunications  Manager,  U.S. 
Fish  and  Wildlife  Service,  IRM/TTO, 

P.O.  Box  25207,  Denver,  Colorado 
80225. 

f.  Chief,  Branch  of 
Telecommunications  Services,  U.S. 
Geological  Survey,  m.s.  809,  809 
National  Center,  Reston,  Virginia  22092. 

g.  Chief,  Safety  and  Facilities 
Management  Branch,  Minerals 
Management  Service,  381  Elden  Street 
(MS  2000),  Herndon,  Virginia  22070. 

h.  Telecommunications  Manager, 
Information  and  Telecommunications 
Division,  National  Park  Service,  m.s 
270,  P.O.  Box  37127,  NW..  Washington. 
DC  20013-7127. 

i.  Telecommunications  Administrator, 
Office  of  Inspector  General,  m.s.  124 
SIB,  1849  C  St.  NW.,  Washington,  DC 
20240. 

j.  Chief,  Branch  of 
Telecommunications  Management, 
Office  of  Administrative  Services,  Office 
of  the  Secretary,  m.s.  1445  MIB.  1849  C 
St.  NW.,  Washington,  DC  20240. 

k.  Telecommunications  Manager, 
Office  of  Surface  fining  Reclamation 
and  Enforcement,  m.s.  10  SIB,  1849  C 
St.  NW.,  Washington.  DC  20240. 

NOTIFICATION  PROCEDURE: 

A  request  for  notification  of  the 
existence  of  records  shall  be  addressed 
to  the  appropriate  ^System  Manager.  The 
request  shall  be  in  writing,  signed  by  the 
requester,  and  comply  with  the  content 
requirements  of  43  CFR  2.60. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  to  records  shall 
be  addressed  to  the  appropriate  System 
Manager.  The  request  shall  be  in 
writing,  signed  by  the  requester,  and 
comply  with  the  content  requirements 
of  43  CFR  2.63. 

CONTESTING  RECORD  PROCEDURES: 

A  request  for  amendment  of  a  record 
shall  be  addressed  to  the  appropriate 
System  Manager.  The  request  shall  be  in 
writing,  signed  by  the  requester,  and 
comply  with  the  content  requirements 
of  43  CFR  2.71. 


RECOriD  SOURCE  CATEGORIES: 

Telephone  assignmeiU  records,  call 
det€ul  hstings,  and  resuus  of 
administrative  inquires  relating  to 
assignment  of  responsibility  for 
placement  of  specific  long  distance 
calls. 

(FR  Doc.  94-3498  Filed  2-14-94;  8:45  am) 
BILLING  CODE  4310-RH 


Bureau  of  Land  Management 

[C0-920-a4-41 20-03;  COC  54623] 

Colorado;  Notice  of  Invitation  for  Coal 
Exploration  License  Application, 

Consol  Inc. 

Pursuant  to  the  Mineral  Leasing  Act 
of  February  25, 1920,  as  amended,  and 
to  Title  43,  Code  of  Federal  Regulations, 
Subpart  3410,  members  of  the  public  are 
hereby  invited  to  participate  with 
Consol  Inc.,  in  a  program  for  the 
exploration  of  unleased  coal  deposits 
owned  by  the  United  States  of  America 
in  the  following  described  lands  located 
in  Gunnison  County,  Colorado: 

T.  13  S..  R.  90  W.,  6th  P.M. 

Sec.  11,  lots  9,  and  12; 

Sec.  12,  lots  7  to  9,  inclusive,  and 
NWV..SWV4. 

The  area  described  contains  approximately 
221.89  acres. 

The  application  for  coal  exploration 
license  is  available  for  public  inspection 
during  normal  business  hours  under 
serial  number  COC  54623  at  the  Bureau 
of  Land  Management  (BLM),  Colorado 
State  Office,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215,  and  at  the 
Montrose  District  Office,  2465  South 
Townsend  Avenue,  Montrose,  Colorado 
81401. 

Written  Notice  of  Intent  to  participate 
should  be  addressed  to  the  attention  of 
the  following  persons  an  must  be 
received  by  them  within  30  days  after 
publication  of  the  Notice  of  Invitation  in 
the  Federal  Register: 

James  E.  Edwards,  Jr.,  Chief,  Branch  of 
^Mining  Law  and  Solid  Minerals, 

Colorado  State  Office,  Bureau  of  Land 

Management,  2850  Youngfield  Street, 

Lakewood,  Colorado  80215  and 

Randy  B.  Stockdale,  Consol  Inc.,  Central 

Shop,  Second  Floor.  P.O.  Box  159, 

Pinckneyville,  Illinois  62274. 

Any  party  electing  to  participate  in 
this  program  must  share  all  costs  on  a 
pro  rata  basis  with  the  applicant  and 
with  any  other  party  or  parties  who 
elect  to  participate. 
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Dated:  Feibruary  3, 1994. 

lanes  E  Edwards, 

Chief,  Branch  ofMinxig,  Law  and  Solid 
Minerak. 

(FR  Doc.  94-3407  Filed  2-14-94:  «:45  amj 
BILUNQ  OOOE 


IMT-020-04-4120-<)1;  MTM  80697] 

Availability  of  Draft  Environmental 
Impact  Statement  for  Western  Energy 
Company^  Coal  Lease  Applicalkm 
(MTM  80697)  and  Request  for  Public 
Comment;  Montana 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management,  Miles  Qty  District, 

Powder  River  Resource  Area  Office  has 
produced  a  draft  environmental  impact 
statement  fEIS)  for  the  Western  Energy 
Comptany  Federal  Coal  Lease 
Application  MTM  80697.  By  this  notice 
tlm  public  is  informed  that  the  draft  EIS 
is  available,  and  that  interested 
individuals  may  obtain  copies  by 
request.  Notice  is  also  given  that  public 
meetings  will  be  held  on  Monday. 

March  7, 1994,  at  the  Dull  Knife  College, 
Lame  Deer,  Montana,  and  on  Tuesday, 
March  8, 1994,  at  the  Bicentennial 
Library  of  Colstrip,  Montana. 

This  environmental  impact  statement 
addresses  the  socioeconomic  and 
environmental  impacts  that  would 
likely  resuh  from  leasing  these  federal 
coal  lands,  the  cumulative  impacts  of 
the  coal  lease  application,  and  the 
irreversible  and  irretrievable 
commitment  of  resources  involved  with 
this  action.  The  environmental  impact 
statement  provides  a  sound  basis  for 
public  review,  decisionmaldng,  and  is 
in  compliance  with  the  National 
Environmental  Policy  Act. 

On  January  29, 1992,  the  Western 
Energy  Company  filed  a  coal  lease 
application  (MTM  80697)  for  federal 
coal  resources  within  the  Powder  River 
Coal  Production  Region  in  conjunction 
with  their  existing  mine  near  Colstrip, 
Montana.  The  company  holds  existing 
federal  coal  leases  in  this  area  and  has 
been  mining  since  1968.  This  coal  lease 
application  was  filed  with  the  Bureau  of 
Land  Management,  the  administrative 
agency  for  federal  minerals. 

In  accordance  with  43  CFR  3425  and 
the  Powder  River  Regional  Coal  Team 
Op>erational  Guidelines  for  Coal  Lease- 
by- Applications,  management  decided 
to  prepare  an  environmental  impact 
statement  using  the  following  rationale: 

1.  Concern  over  the  cultural,  religious, 
and  spiritual  values  of  the  Northern 


Cheyenne  and  Crow  Tribes  that  may  be 
associated  with  these  lands. 

2.  The  Bureau  of  Land  Management’s 
trust  responribility  to  the  Tribes  to 
insure  timt  the  sodoeconoBuc  impacts, 
as  well  as  the  cultural,  religious,  and 
spiritual  values  are  fully  addressed. 

3.  Conoems  that  these  values  and 
others  could  not  be  fiilly  addressed  with 
an  environmental  assessment. 

4.  Concern  expressed  by  the  public  at 
scoping  meetings  an'd  from  telephone 
calls  regarding  cultural  and  hydrology 
issues,  and  the  opinion  that  an 
environm^al  impact  statement  was 
necessary  to  address  these  issues. 

5.  The  amount  of  work,  scope,  and 
effort  needed  to  docvunent  the 
environmental  analysis  process. 

The  land  included  in  coal  lease 
application  (MTM-80697)  is  located  in 
Rosebud  County,  Montana, 
approximately  10  miles  west  of  Colstrip, 
Montansu  and  is  described  as  follows: 

Principal  Meridian,  Montana 
T,  1  N..R.  39E.. 

Smc.  2,  SViNWVt,  NVzNE'ASE'A. 

T.  1  N.,  R.40E., 

Sec.  6,  lots  1,  2. 3, 4.  SV2NV2,  SV2: 

Sec.  B,  EVz,  NV2NWV4: 

Sec.  14.  S'/^2SWV4,  SEV4. 

T.  2  N.,  R.  40  E., 

Sec.  32,  all. 

The  2,061  acre  tract  contains  an 
estimated  35.6  million  tons  of 
recoverable  reserves.  The  lands 
involved  are  all  private  surface/federal 
coal  lands  within  Area  C,  except  for  one 
parcel  in  Area  B. 

EFFECTIVE  DATE:  Written  comments  will 
be  accepted  through  April  25, 1994. 
Public  meetings  will  be  held  at  the 
following  locations  and  times: 

1.  Moi^y.  March  7, 1994;  Dull  Knife 
College  Auditorium,  Lame  Deer, 
Montana,  from  7-9  p.m. 

2.  Tuesday.  March  8, 1994; 

Conference  Room  of  the  Bicentennial 
Library  of  Colstrip,  415  Willow  Avenue, 
Colstrip,  Montana,  from  7-9  p.m. 

FOR  FURTHER  INPORMATION  CONTACT: 

Mary  Alit*  Spencer,  BLM  Powder  River 
Resource  Area,  Miles  City  Plaza,  Miles 
City,  Montana  59301, 406-232-7000  or 
TDD  406-232-1939. 

SUPPLEMENTARY  INFORMATION:  Western 
Energy  Company  is  lessee  and  operator 
of  several  fo^ral  coal  leases  at  the 
Rosebud  Mine  near  Colstrip,  Mcmtana. 
The  area  applied  for  is  witfon  an 
existing  approved  life-of-mine  plan, 
with  the  exception  of  a  portion  of 
section  14  in  T.  1 N.,  R.  40  E.,  which 
is  included  within  the  Area  B  extension 
mine  application  now  under  final  stages 
of  review  by  the  Montana  Department  of 
State  Lands  and  die  Office  of  Surface 
Mining. 


No  additicmal  e^qiloration  and/or 
exploratory  drilling  is  anticipated  for 
these  areas  prior  to  leasing,  fbcploration 
and  drilling  was  conducted  in  the  1980 
to  1985  era  in  preparation  for  the 
submittal  of  the  Area  C  amendment 
permit  application  and  the  Area  B 
extension  permit  application. 

The  mining  production  sequence  for 
the  proposed  lease  tracts  will  be 
incorporated  into  the  existing  mine  plan 
for  Area  C  and  the  proposed  mine  plan 
for  Area  B  extension. 

Three  alternatives  are  addressed  in 
the  environmental  impact  statement: 

Alternative  1 — ^Preferred  (Proposed 
Action) — ^Lease  the  2,061  acres  of 
federal  coal  lands  to  Western  Energy 
Company  as  applied  for  in  the  coal  lease 
application. 

Alternative  2 — (No  action) — Reject  or 
deny  the  coal  lease'application.  The 
federal  coal  lands  would  not  be  offered 
for  lease. 

Alternative  3 — (Cultural  Resource 
Avoidance) — The  coal  lease  application 
would  be  partially  approved.  Two 
cultural  properties  with  values  as 
traditional  cultural  properties  and  sites 
with  intangible  spiritual  attributes 
would  be  avoided  by  excluding  federal 
coal  lands  in  and  aroimd  these  two  sites 
from  file  coal  lease  application. 

Under  Alternatives  1  and  3,  the  coal 
lease,  as  described  in  the  respective 
alternative,  would  be  offered  under  a 
competitive  bid  process  with  the  lease 
going  to  the  highest  qualified  bidder  for 
the  prospective  coal  lease. 

For  Anemative  1 — ^Prefeired 
(Proposed  Action) — ^The  Bureau  of  Land 
Management  would  offer  a  lease  sale  for 
2,061  acres  of  federal  coal  reserves  as 
applied  for  in  the  coal  lease  application. 
Assuming  Western  Energy  Company  is 
the  successful  bidder  for  this  lease; 
these  lands,  which  are  incorporated  into 
the  company’s  existing  mine  plans, 
would  be  mined  accordingly.  Of  the 
2,061  acres  offered  for  lease,  914  acres 
would  be  mined  and  1,327  would  be 
disturbed.  Approximately  734  acres 
would  not  be  disturbed.  Additional 
mitigation  measures  for  traditional 
lifeway  values,  such  as  a  160-foot  buffer 
zone  to  protect  cultural  properties, 
planting  trees  to  screen  the  cultural 
properties  from  intrusions,  or  removal 
of  the  petroglyph  panels  could  be 
incorporated  as  special  stipulations  to 
the  lease  and  amended  to  the  existing 
mine  plan  permit. 

For  Alternative  2 — (No  Action)— The 
Bureau  of  Land  Management  would 
deny  or  reject  the  coal  lease  application. 
The  feder^  co&l  lands  would  not  be 
offered  for  lease  at  this  time.  The 
Western  Energy  Company  would 
continue  mining  other  federal,  sta,te«  anc 
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private  coal  lands  instead.  Impacts . 
associated  with  mining  these  federal 
coal  lands  would  be  avoided  and  shifted 
to  the  other  federal,  state,  and  private 
coal  lands  that  Western  Energy 
Company  would  mine.  The  federal  coal 
lands  in  this  application  would  likely  be 
bypassed  for  mining. 

For  Alternative  3 — (Cultural  Resource 
Avoidance) — The  coal  lease  application 
would  be  partially  approved.  Two 
cultriral  properties  in  T.  2  N.,  R.  40  E., 
section  32,  which  have  values  as 
traditional  cultural  properties  and  sites 
with  intangible  spiritual  attributes 
would  be  avoided  by  excluding  70  acres 
of  federal  coal  lands  in  and  around 
these  two  sites  from  the  coal  lease 
application.  Since  it  would  not  be 
feasible  to  mine  other  areas  in  a  strip 
mine  operation,  a  total  of  152  acres  and 
6.5  million  tons  of  recoverable  coal 
reserves  would  be  excluded.  Existing 
approved  mitigation  measures  which 
were  included  as  part  of  the  mine  plan 
permits  by  the  Montana  Department  of 
State  Lands  and  special  coal  lease 
stipulations  would  apply,  and  Western 
Energy  Company  would  be  required  to 
comply  with  these  mitigation  measures. 

Dated:  February  3, 1994. 

Robert  H.  Lawton, 

State  Director. 

(FR  Doc.  94-3497  Filed  2-14-94;  8;45  aml 
BILLING  CODE  4310-ON-M 


ICA-010-01-4210;  CA  31772;  4-00160- 
GP4-01 0-005] 

Realty  Action;  Recreation  and  Public 
Purposes  (R&PP)  Act  Classification; 
California 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  following  public  lands  in 
Kem  County,  California  have  been 
examined  and  foimd  suitable  for 
classification  for  lease  or  conveyance  to 
the  South  Fork  Union  School  District 
under  the  provisions  of  the  Recreation 
and  Public  Purposes  Act,  as  amended 
(43  U.S.C.  869  et  seq.). 

Mount  Diablo  Meridian 
T.  26  S..  R.  34  E., 

Sec.  24:  SE’/.  SE’/i 
Containing  40  acres. 

AP  #426-072-37  to  426-072-44  and  AP 
#426-072-53  to  426-072-00 

The  South  Fork  Union  School  District 
has  filed  an  application  for  lease  with 
the  option  to  purchase  a  40-acre  parcel 
of  public  land  to  construct  a  new  school 
campus.  The  school  will  house  a  1,000- 
student  facility  for  children  attending 


Grades  K-8  within  the  South  Fork 
Union  School  District. 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  or  conveyance  is 
consistent  with  current  BLM  land  use 
planning  and  would  be  in  the  public 
interest. 

The  lease/patent,  when  issued,  will  be 
subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  Provisions  of  the  Recreation  and  Public 
Purposes  Act  and  to  all  applicable 
regulations  of  the  Secretary  of  the  Interior. 

2.  A  right-of-way  for  ditches  and  canals 
constructed  by  the  authority  of  the  United 
States;  Act  of  August  30, 1890  (26  Stat.  391; 

43  U.S.C.  945). 

3.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine,  and  remove  the  minerals. 

4.  All  valid  existing  rights  documented  on 
the  official  public  land  records  at  the  time  of 
lease/patent  issuance. 

5.  Any  other  reservations  that  the 
authorized  officer  determines  appropriate  to. 
ensure  public  access  and  proper  management 
of  Federal  lands  and  interests  therein. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Caliente  Resource  Area, 
4301  Rosedale  Highway,  Bakersfield, 
California. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  Under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws.  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice,  until 
April  1, 1994  interested  persons  may 
submit  comments  regarding  the 
proposed  lease/conveyance  or 
classification  of  the  lands  to  the  Area 
Manager,  Caliente  Resource  Area  Office, 
4301  Rosedale  Highway,  Bakersfield, 

CA  93308. 

CLASSIFICATION  COMMENTS:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  school 
campus.  Comments  on  the  classification 
are  restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

APPLICATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 


directly  related  to  the  suitability  of  the 
land  for  a  school  campus^ 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  December  14, 1993. 

James  Wesley  Abbott, 

Caliente  Resource  Area  Manager. 

[FR  Doc.  94-18  Filed  2-14-94;  8:45  am) 
BILUNG  CODE  4310-44MM 


Bureau  of  Land  Management 

[CA-01 0-03-4332-01;  4-001 60-GP4-010- 
007] 

Temporary  Vehicle  Use  Restriction 
Order  for  Caiiente  Resource  Area 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Establishment  of  temporary 
vehicle  use  restriction  in  the  Case 
Mountain/Milk  Ranch  Peak 
Management  Area  within  Tulare  County 
in  the  Caliente  Resource  Area, 
Bakersfield  District,  California. 

SUMMARY:  This  emergency  action 
restricts  vehicle  use  on  BLM- 
administered  public  land  in  the  Case 
Mountain/Milk  Ranch  Management 
Area  due  to  the  acquisition  of  public . 
lands  which  have  yet  to  be  addressed  in 
a  Resoiuce  Management  Plem.  Vehicle 
use  on  roadways  is  restricted  to 
"Administrative  Access  Only”  and  shall 
be  Umited  to  persons  specifically 
designated  by  the  Area  Manager  to  drive 
on  said  roadways.  The  public  lands 
affected  by  this  category  of  road  closure 
are  located  in  portions  of 
Section  9;  NEV4,  SEV4NWV4,  SV2 
Section  16;  NEV4SWV4NEV4, 
SV2SWV4NEV4,  SEV4SEV4NWV4, 
N'ASWiA,  SEV4SWV4,  SEV4  Section  17, 
all  in  Township  17  South,  Range  29 
East,  Mount  Diablo  Base  and  Meridian, 
in  the  County  of  Tulare,  State  of 
California.  Tliis  restriction  will  apply 
from  the  date  of  publication  in  the 
Federal  Register  and  remain  in  efiect 
untfl  an  amendment  thereof  or  until 
publication  of  a  Resource  Management 
Plan  which  adequately  addresses  public 
access  on  these  lands. 

SUPPLEMENTARY  INFORMATION:  This 
emergency  road  closure  is  intended  to 
control  vehicle  use  on  public  lands  for 
protection  of  the  Sequoia  Redwood 
grove,  the  maintenance  of  the  critical 
winter  range  of  deer,  and  fuels 
management.  Authority  for  this 
restriction  order  is  contained  in  CFR 
Title  43,  Chapter  II,  8364.1(a). 
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DATES;  Tbis  order  will  be  effective  on 
February  15, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Abbott.  Caliente  Resource  Area 
Manager.  Cabente  Resource  Area, 
Bureau  of  Land  Management.  4301 
Rosedale  Highway,  Bakersfield, 
California  93308;  (805)  861-4236. 

Dated:  January  31, 1994. 

James  Wesley  Abbot, 

Caliente  Resource  Area  Manager. 

(FR  Doc.  94-3128  Filed  2-14-94;  8:45  ani) 
BILUNG  COO€  4310-4fr-«l 


Fish  and  Wildlife  Service 

Availability  of  a  Draft  Recovery  Plan 
for  the  Arizona  Cliffrose  for  Review 
and  Comment 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability 
and  public  comment  period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  fw  the  Arizona  cHffrose 
[Purshia  subintegra),  which  the  Service 
listed  as  an  endangered  species  on  May 
29, 1984  (49  FR  22329).  The  plant. 
Arizona  cliffrose,  is  known  only  from 
four  disjunct  populations  that  occur  on 
the  northern  ^ge  of  the  Sonoran  Desert 
in  Central  Arizona.  All  four  populaHons 
are  found  within  a  total  distance  of  200 
miles.  The  Service  solicits  review  and 
comment  from  the  public  on  this  draft 
plan. 

OATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before  April 
18, 1994  to  receive  consideration  by  the 
Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  U.S.  Fish  and 
Wildlife  Service,  3616  West  Thomas 
Road,  suite  6,  Phoenix,  Arizona  85019, 
Written  comments  and  materials 
regarding  the  plan  should  be  addressed 
to  the  State  Supervisor  at  the  above 
address.  Comments  and  materials 
received  are  available  on  request  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Rutman,  U.S.  Fish  and  Wildlife 
Service  Botanist;  telephone  (602)  379- 
4720,  or  at  the  above  address. 

SUPPLEMENTARY  INFORMATION: 
Background  ' 

Restoring  an  endangered  or 
threatened  plant  or  animal  to  the  point 
where  it  is  again  a  secure,  self- 


sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fidi  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  site^specific 
management  actions  consider^ 
necessary  for  conservatitm  and  survival 
of  the  species,  establish  objectives  and 
measuraUe  criteria  for  tbe  recovery 
levels  for  downlisting  or  delisting 
species,  and  estimate  time  and  cost  for 
implementing  tbe  recovery  measures 
needed. 

Hie  Endangered  ^lecies  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 

.  Section  4(f)  of  the  Act,  as  amended  in 
1988  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
commmit  be  provided  during  recovery 
plan  development  The  Service  will 
consider  all  information  presented 
durii^  a  pubUc  comment  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service,  and  other 
Federal  agencies,  will  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recove^  plans. 

The  Arizona  cliffrose  iPurshia 
subiifteqra)  is  a  rare  edaphic  endemic, 
restricted  to  nutrient  deficient 
calcareous  soils  in  central  Arizona.  The 
disjunct  distribution  of  this  species  is 
unique.  No  other  plant  species  occurs 
only  in  the  same  four  sites  as  the 
Arizona  clifoose.  Each  population  has 
unique  biological/ecological 
characteristics  and  is  fa^d  with  a 
variety  of  threats.  These  threats  include: 
livestock,  wildlife,  and  burro  grazing; 
mineral  exploration  and  development; 
construction  and  maintenance  of  roads 
and  utility  right-of-ways;  recreation; 
poor  reproduction;  off-road  vehicle  use; 
urbanization;  pesticides;  and 
inundation.  The  relative  importance  of 
each  threat  varies  among  the  four 
populations.  The  recovery  plan 
addresses  each  population  as  an 
individual  recovery  unit,  believed 
neoessary  for  the  survival  and  recovery 
of  die  spedes. 

The  Arizona  cliffrose  recovery  plan 
has  been  reviewed  by  the  appropriate 
Service  staff  in  Region  2  and  selected 
experts  on  the  biology  of  the  species. 
The  plan  will  be  finalized  8nd  approved 
following  incorporation  of  comments 
and  materials  received  during  this 
comment  period. 


Public  Cemments  Solicited 

The  Service  solicits  written  oomments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  -specified 
above  will  be  considered  prior  to  the 
approval  of  the  plan. 

Authority 

The  Ai^ority  for  this  action  is  section  4'f] 
of  the  Endangered  Species  Act,  16  U.S.C. 
1533  (f). 

Dated:  February  2, 1994. 

JohoG.  Rogers, 

Regional  Director. 

{FR  Doc  94-3488  Filed  2-14-94;  8:45  am] 
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National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  Ae  National  Register  were  received 
by  the  National  Park  Service  before 
February  5, 1994.  Pursuant  to  §  60.13  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington, 
DC  20013-7127.  Written  comments 
should  be  submitted  by  March  2, 1994. 
Patrick  Andrus,  ■ 

Acting  Chief  of  Registration,  National 
Register. 

ARKANSAS 
Izard  County 

Pine  Ridge  School  Building  (Public  Schools 
in  the  Ozarks  MPS),  Izard  Co.  Rd.  237  W 
of  Brockwell,  Brockwell  vicinity,  94000161 

Lincoln  County 

Ldncoln  County  Courthouse,  300  S.  Drew  St., 
Star  City,  94000141 

Pulaski  County 

Boaz,  Bishop  Hiram  A.,  House,  22  Armistead 
Rd.,  Little  Rock,  94000142 

Washington  County 

Bank  of  Fayetteville  Building,  Old,  100  W. 

Center  St.,  Fayetteville,  94000144 
Bean  Cemetary,  N.  side  US  62,  about  2.2  mi. 
W  of  the  jet.  with  AR  45,  Lincoln. 
94000152 

Cane  Hill  Battlefield,  Area  surrounding  AR 
45  and  Co.  Rds.  291,  8,  284,  and  285,  Cane 
Hill  vicinity,  94000132  * 

Twin  Bridges  Historic  District,  (Historic 
Bridges  of  Arkansas  MPS),  Washington  Co. 
Rd.  3412  across  unnamed  cr.  and  Old 
Washington  Co.  Rd.  11  across  Baron  Fork, 
Morrow  vicinity,  94000162 

COLORADO 
Denver  County  ' 
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Larimer  Square  Historic  District  (Boundary 
Increase),  1404  Larimer  St.,  Denver. 
94000143 

FIARIDA 
Palm  Beach  County 

Boynton  School,,  141  E.  Ocean  Avc.,  Boynton 
Beach.  94000139 

Polk  Coimty 

Central  Grammar  School,  Old  (Haines  City 
MPS)„  801  Ledwith  Ave.,  Haines  City. 
94000160 

Downtown  Haines  City  Commercial  District 
(Haines  City  MPS),  Roughly  bounded  by 
Hinson  and  Ingraham  Aves.,  and  by  4th 
and  7th  Sts.,  Haines  City,  94000150 
Haines  City  National  Guard  Armory,  Old 
(Haines  City  MPS),  226  S.  6th  St.,  Haines 
City.  94000158 

Polk  Hotel  (Haines  City  MPS).  800 — 810 
Hinson  Ave.,  Haines  City,  94000151 
St.  Mark's  Episcopal  Chuttdi  (Haines  City 
MPS).  102  N.  9th  St..  Haines  City. 

94000159 

GEORGIA 
Richmond  County 

Tubman  High  School,  1740  Walton  Way. 
Augusta,  94000154 

IDAHO 

Fremont  County 

Big  Falls  Inn,  W  bank  of  Henrys  pOTk  at 
Upper  Mesa  Fails  in  Targhee  NF,  Island 
Park  vicinity,  94000131 

KENTUCKY 
lefferson  County 

Clifton  Historic  District  (Boundary  Increase) 
(Louisville  and  Jefferson  County  MBA), 
Roughly  bounded  by  CSX  RR  tracks.  Ewing 
Ave.  alley,  1-64  and  Mellwood  Ave. 
Louisville,  94000157 

MISSISSIPPI 
Jasper  County 

Jasper  County  Jail,  Old,  MS  503,  Paulding. 
94000147 

Madiaon  County 

Smith,  Charles  F..  House,  140  Semmes  Ave., 
Canton.  94000145 

Warren  Coimty 

Lassiter,  W.W.,  Wholesale  Grocery 
Warehouse,  1308  Levee  St.,  Vicksburg. 
94000149  ^ 

MONTANA 
Beaverhead  County 

Oaik’s  Lookout,  August  13.  1805,  W  side  US 
91,  500  ft.  N  of  Beaverhead  R.,  Dillon 
vicinity.  94000136 

Madison  County 

Rossiter,  H.  D.,  Building.  115  S.  Main  St., 
Sheridan,  94000138 

Meagher  County 

Wellman  Block,  206  E.  Main  St.,  White 
Sulphur  Springs,  94000140 


h^MEXHX) 

Bernalillo  County 

Nob  Hill  Business  Center.  3500  Central  Ave. 
SE.,  Albuquerque.  94000148 

NORTH  CAROLINA 

Alamance  County 

Johnston  Hall,  103  Antioch  St..  Elon  College, 
94000130 

Mecldenhurg  County 

Parks — Cramer  Company  Complex,  Former, 
2000  South  Blvd.,  Charlotte,  94000146 

Pasquotank  County 

Elizabeth  City  Historic  District  (Boundary 
Increase)  (Elizabeth  City  MPS),  Roughly 
bounded  by  W.  Church,  W.  Ehringhaus, 
Elliott,  Cedar  and  Ashe  Sts.,  Elizabeth  City, 
94000163 

Riverside  Historic  District  (Elizabeth  City 
MPS),  Roughly,  along  Riverside  Ave.  from 
Morgan  St  to  Rivershore  Rd.  and  Raleigh 
St.  ^m  Fairfax  Ave.  to  Riverside, 
Elizabeth  City,  94000165 
Shepard  Street — South  Road  Street  Historic 
District  (Elizabeth  CHyMPS),  Roughly 
bounded  by  Enringhaus  and  Edge  Sts., 
Brooks  and  Boston  Aves.  and  Charles  Cr., 
Elizabeth  City,  94000164 

SOUTH  DAKOTA 
Harding  County 

Archeological  Site  No.  39HN18  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity,  94000088 
Archeological  Site  No.  39HN162  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity,  94000091 
Archeological  Site  Na.  39HN167  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity,  94000092 
Archeological  Site  No.  39HN165  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vidnity,  94000093 
Archeological  Site  No.  39HN207  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted.  Ludlow  vicinity,  94000094 
Archeological  Site  No.  39HN205  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity,  94000095 
Archeological  Site  No.  39HN487  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity,  94000096 
Archeological  Site  No.  39HN20S  (Prehistoric 
Rock  Art  of  Soutii  Dakota  MPS),  Address 
Restricted.  Ludlow  vicinity,  94000097 
Archeological  Site  No.  39HN484  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity,  94000098 
Archeological  Site  No.  39HN485  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted,  Ludlow  vicinity,  94000099 
Archeological  Site  No.  39HN234  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity.  94000100 
Archeological  Site  No.  39HN232  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted.  Ludlow  vicinity,  94000101 
Archeological  Site  No.  39HN219  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity,  94000102 
Archeological  Site  No.  39Wi216  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity,  94000103 


Archeological  Site  No.  39HN217  (Prehistoric 
Rock  Art  of  South  Dakota  MPE).  Address 
Restricted,  Ludlow  vicinity,  94000104 
Archeological  Site  No.  39HN213  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity,  94000105 
Archeological  Site  No.  39HN210  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted,  Ludlow  vicinity,  94000106 
Archeological  Sito  No.  3MN209  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity,  94000107 
Archeological  Site  No.  39HN1  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity,  94000108 
Archeological  Site  No.  39HN5  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity,  94000109 
Archeological  Site  No.  39HN199  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity,  940001 10 
Archeological  Site  No.  39HN227  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity,  94000111 
Archeological  Site  No.  39HN228  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity.  94000112 
Archeological  Site  No.  39HN160  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity,  94000113 
Archeological  Site  No.  39HN150  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity,  94Q00114 
Archeological  Site  No.  39HNJ55  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity,  94000115 
Archeological  Site  No.  39HN1 59  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity,  94000116 
Archeological  Site  No.  3MN121  (Pr^istoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted,  Ludlow  vicinity,  94000117 
Archeological  Site  No.  39HN53  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity.  94000118 
Archeological  Site  No.  39HN50  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity,  94000119 
Archeological  Site  No.  39HN54  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity,  94000120 
Archeological  Site  No.  39HN30  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity,  94000121 
Archeological  Site  No.  39HN26  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity,  94000122 
Archeological  Site  No.  39HN22  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity,  94000123 
Archeological  Site  No.  39HN21  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted.  Ludlow  vicinity,  94000124 
Archeological  Site  No.  39HN198  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity,  94000125 
Archeological  Site  No.  39HN1 77  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity,  94000126 
Archeoiogicol  Site  No.  39HN1 74  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted.  Ludlow  vicinity.  94000127 
Archeolt^ical  Site  No.  39HN1 71  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity,  94000128 
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Archeological  Site  No.  39HN168  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity,  94000129 

VIRGINIA 

Richmond  Independent  City 

West  of  Boulevard  Historic  District,  Roughly 
bounded  by  Colonial  Ave.,  W.  Grace  St.. 
Cutshaw  Ave..  Thompson  St.,  and  Ellwood 
Ave.,  Richmond,  94000153 

WISCONSIN 

Chippewa  County 

Chippewa  Shoe  Manufacturing  Company,  28 
W.  River  St.,  Chippewa  Falls,  94000133 

Milwaukee  County 

Newberry  Boulevard  Historic  District,  1802 — 
3000  E.  Newberry  Blvd.,  Milwaukee, 
94000137 

Racine  County 

Northside  Historic  District  of  Cream  Brick 
Workers’  Cottages  (Racine  Workers’ 
Cottages  MPS),  Roughly  bounded  by 
Goold,  Erie,  English,  Main,  Yout  and 
Chatham  Sts.  and  Lakeview  Community 
Center,  Racine,  940000155 

Vilas  County 

Mayo  School,  2301  Townhall  Rd.,  Eagle 
River,  94000135 

Winnebtfgo  County 

Chicago  and  Northwestern  Railroad  Depot, 
500  N.  Commercial  St.,  Neenah,  94000134 

Irving — Church  Historic  District,  Roughly 
bounded  by  W.  Irving  Ave.,  Franklin  St., 
Church  Ave.,  Wisconsin  St.  and  Amherst 
Ave.,  Oshkosh,  94000156 

IFR  Doc.  94-3447  Filed  2-14-94;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  347  (Sub-No.  2)] 

Rate  Guidelines;  Non-Coal 
Proceedings 

In  a  petition  filed  January  14, 1992, 
the  Association  of  Ainerican  Railroads 
(AAR)  proposed  a  simplified  stand¬ 
alone  cost  (SSAC)  method  for 
determining  maximum  rate 
reasonableness  in  small  shipper 
complaint  proceedings.  SSAC  employs  a 
computer  program  which  the  AAR 
claims  estimates  stand-alone  cost.'  On 
February  25, 1993,  the  Commission’s 
staff  and  AAR  conducted  a  workshop  to 
explain  their  respective  proposals  for 
simplified  maximiun  rate 
methodologies.  The  Conunission’s  staff 
presented  a  briefing  on  its  Revenue 
Shortfall  Allocation  Method  (RSAM) 


>  Stand-alone  cost  is  the  Constrained  Market 
Pricing  (CMP)  constraint  most  often  used  to 
evaluate  rail  rate  reasonableness.  See,  Coal  Rate 
Guidelines — Nationwide,  1  LC.C.2d  520  (1985). 


and  AAR;  and  its  consultants,  discussed 
the  mechanics  and  theory  of  SSAC. 

On  April  28, 1993,  the  AAR 
conducted  a  second  technical 
demonstration  of  SSAC.  At  that 
demonstration  the  AAR  applied  their 
model  to  three  hypothetical  rail 
movements  developed  by  the 
(Commission’s  staff.  The  results, 
produced  by  the  SSAC  model,  did  not 
appear  to  set  a  meaningful  limit  on 
rates. 

In  a  decision  served  December  17, 

1993,  the  (Commission  asked  the  AAR  to 
explain  why  the  SSAC  method  should 
receive  further  consideration,  given  its 
apparent  infirmities.  (Dn  January  14, 

1994,  the  AAR  filed  a  petition 
requesting  a  waiver  of  that  written 
explanation  and  proposed  instead  to 
m^e  an  oral  presentation  before  the  full 
Commission.  The  AAR  indicates  that 
representative  railroad  (CEO’s  and  their 
economic  experts  will  explain  why,  “in 
light  of  the  logic  of  (CMP  and  in  the 
context  of  circumstances  facing  the 
railroads,  shippers  and  the  (Commission, 
SSAC  is  a  soimd  tool  for  developing 
probative  evidence”  in  maximum  rate 
reasonableness  proceedings. 

Several  shipper  interests  2  filed  a  joint 
response  (dated  January  26, 1994)  to  the 
AAR’s  request.  Although  the  shippers 
do  not  oppose  AAR’s  petition,  they 
request  an  opportunity  to  respond  to 
any  AAR  presentation.  The  shippers 
suggest  that  AAR  be  directed  to  present 
in  virriting  the  evidence  it  intends  to 
present  orally  to  the  (Commission,  with 
service  upon  all  parties  and  that  the 
Commission  allow  shippers  to  reply.  Oh 
February  1, 1994  the  AAR  replied. 

Given  the  importance  of  the  non-coal 
rate  guidelines,  the  time  and  effort  AAR 
has  put  into  developing  its  SSAC 
method,  and  the  concerns  expressed  by 
the  (Commission’s  staff  and  shippers 
about  the  infirmities  of  SSAC,  we 
believe  an  oral  presentation  would  be 
helpful  as  we  consider  what  action  to 
take  in  this  area.  While  we  imderstand 
the  theory  underlying  CMP  and  the 
need  to  develop  simplified  rate 
guidelines  consistent  with  that  theory, 
we  need  to  understand  how  the  SSAC 
results  can  produce  a  realistic  limit  on 
rates.  'Therefore,  the  railroads  should 
explain  their  position  with  a  written 
statement  prior  to  their  oral  presentation 
as  directed  below.  However,  we  do  not 
believe  that  it  is  necessary  at  this  time 
to  schedule  a  hearing  for  all  parties  to 
present  evidence  on  the  same  date.  The 
Commission  will  schedule  a  second 


>The  Society  of  The  Plastics  Industry,  Inc.,  The 
National  Industrial  Transportation  League,  Edison 
Electric  Institute,  and  Western  Coal  TrafTic  League. 


hearing  for  shippers  if  deemed 
necessary. 

Due  to  the  nature  and  importance.of 
this  proceeding,  the  (Commission  finds  it 
necessary  to  modify  its  current  service 
list  as  directed  below. 

For  further  information  contact 
Thomas  A.  Schmitz  (202)  927-5720). 
"rDD  for  the  hearing  impaired:  (202) 
927-5721. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1.  Persons  already  on  our  current 
service  list,  as  well  as  those  persons  not 
already  on  the  list,  but  who  wish 
henceforth  to  participate  must  advise 
the  Commission,  in  writing,  of  their 
intent  to  do  so,  on  or  before  February 
25, 1994.  Persons  must  indicate  whether 
they  intend  to  actively  participate  as  a 
party  of  record,  or  wish  only  to  receive 
copies  of  Commission  decisions.  An 
original  and  10  copies  of  these  mailings 
referencing  Ex  Parte  347  (Sub-No.  2), 
supra,  must  be  mailed  to:  Office  of  the 
Secretary,  Interstate  (Commerce 
Commission,  Washington,  E)C  20423. 

2.  AAR’s  comments,  originally 
ordered  in  our  decision  dated  December 

17. 1993,  are  now  due  March  17, 1994. 

3.  In  its  comments  explaining  why 
SSAC  should  receive  further 
consideration,  the  AAR  is  requested, 
among  other  things,  to  address  the 
results  produced  by  their  SSAC  model. 
Specifically,  the  AAR  should  discuss 
the  reasonableness  of  the  results,  as 
opposed  to  the  theoretical 
underpinnings  of  their  model,  and 
describe  why  they  believe  such  output 
provides  a  useable  constraint  on  rail 
rates  in  the  context  of  a  small  shipper 
rate  reasonableness  proceeding.  AAR’s 
comments  should  also  provide  a 
schedule  for  their  oral  presentation 
including  a  list  of  speakers,  the  time 
required  for  each  speaker,  and  a 
synopsis  of  the  topics  to  be  discussed  by 
each.  AAR  should  serve  upon  each 
party  of  record  all  evidence  filed  with 
the  Commission  based  on  the  revised 
service  list  which  we  will  provide  as 
soon  as  possible  after  the  service  list  is 
modified. 

4.  AAR’s  oral  presentation  will  be 
held  between  10  a.m.  and  noon,  March 

30. 1994,  in  Hearing  room  A,  Interstate 
Commerce  Commission,  12th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

5.  Other  interested  persons  may  file 
comments  addressing  the  AAR’s  written 
and  oral  presentations  by  April  30, 

1994.  Those  persons  may  indicate 
whether,  in  addition  to  their  written 
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comments,  they  wish  to  make  eu  oral 
presentation  to  the  Commission. 

Decided:  February  7, 1994. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Phillips,  Commissioners 
Simmons  and  Philbin. 

Sidney  L.  Strickland,  fr,. 

Secretary. 

(FR  Doc.  94-3472  Filed  2-14-94;  8:45  am) 
BIIUNQ  CODE  703S-01-P 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Apache  Nitrogen 
Products,  Inc.,  Civil  Action  No.  CTV  92- 
382  TUC,  was  lodged  on  February  7, 
1994,  with  the  United  States  District 
Court  for  the  District  of  Arizona.  That 
action  was  brought  against  defendant 
pursuant  to  Sections  111(e)  and  114  of 
the  Clean  Air  Act  (the  “Act”),  42  U.S.C. 
7411(e)  and  7414,  for  civil  penalties  and 
injunctive  relief  in  connection  with 
defendant’s  operation  of  a  nitric  acid 
production  facility.  The  decree  requires 
the  defendant  to  pay  a  civil  penalty  of 
$55,000  for  alleged  past  violations  of  the 
Act.  and  to  comply  with  specific 
emissions  limits  applicable  to  oxides  of 
nitrogen  (“NOx”). 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
horn  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Apache 
Nitrogen  Products,  Inc.,  DOJ  Ref.  #  90- 
5-2-1-1438. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  110  South  Church 
Street,  Tucson,  Arizona;  at  the  Region 
IX  Office  of  the  Environmental 
Protection  Agency,  75  Hawthorne,  San 
Francisco,  C^ifomia  94105;  and  at  the 
Consent  Decree  Library,  1120  G  Street 
NW..  4th  Floor,  Washington,  DC  20005, 
202-624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtain^  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street  NW.,  4th 
Floor.  Washington,  DC  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $4.75  (25  cents  per  page 


reproducticm  costs),  payable  to  the 
Consent  Decree  Library. 

John  C  Cniden, 

Chief,  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  94-3415  Filed  2-14-94;  8:45  am) 
BILLING  CODE  4410-01-M 


Lodging  of  Consent  Decree  Under  the 
Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  notice  is  hereby 
given  that  on  February  2, 1994  a 
proposed  Modification  of  Consent 
Decree  (“Modification”)  in  United 
States  V.  Kurdziel  Industries,  Inc.  was 
lodged  wdth  the  United  States  District 
Court  for  the  Western  District  of 
Michigan.  The  proposed  Modification 
will  resolve  the  Motion  of  the  United 
States  to  Enforce  Consent  Decree  filed 
with  the  court  on  July  31, 1991.  In  that 
Motion,  the  United  States  alleged  that 
Kurdziel  Industries,  Inc.  (“KU”)  had 
violated  certain  provisions  of  an 
existing  consent  decree,  entered  by  the 
court  on  July  7, 1987,  pursuant  to  the 
Resource  Conservation  and  Recovery 
Act  (“RCRA”),  42  U.S.C.  6901  et  seq. 
regarding  the  closure  of  areas  containing 
hazardous  wastes  located  at  its  foundry 
in  Rothbury.  Michigan. 

Under  the  Modification.  KII  will 
complete  closure  of  those  areas 
containing  hazardous  waste  at  its 
facility  according  to  a  closure  plan 
approved  by  the  Michigan  Department 
of  Natural  Resources  and  pay  the  United 
States  $600,000  in  stipulated  penalties 
for  alleged  violations  of  the  existing 
consent  decree.  The  consent  decree  also 
requires  Kurdziel  to  make  monthly 
payments  to  a  trust  fund  and  three  of 
the  primary  shareholders  of  Kurdziel  to 
sign  personal  guaranties  to  provide 
financial  assurance  for  Kurdziel’s 
completion  of  its  obligations  under  the 
closure  plan. 

The  Efepartment  of  Justice  will  receive 
comments  relating  to  the  proposed 
Modification  of  Consent  Decree  for  a 
period  of  30  days  from  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Acting  Assistant 
Attorney  General  of  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530.  All  comments  should  refer  to 
United  States  v.  Kurdziel  Industries, 
Inc.,  DJ  ReL  #  90-7-1-358A. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Western  District 
of  Michigan.  399  Federal  Building,  110 
Michigan  NW..  Grand  Rapids,  Michigan 


49503  and  at  the  Region  V  Office  of  the 
Environmental  Protection  Agency,  77 
West  Jackson  Blvd.,  Chicago,  fllinois 
60604.  Copies  of  the  proposed  consent 
decree  may  also  be  examined  at  the 
Ccmsent  Efecree  Library,  1120  G  Street 
NW.,  4th  floor,  Washington,  DC  20005, 
(202)  624-0892.  A  copy  of  the  proposed 
decrees  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library. 

In  requesting  a  copy,  please  enclosed  a 
check  in  the  amount  of  $9.75  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 

John  C  pruden. 

Chief.  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  94-3417  Filed  2-14-94;  8:45  am] 
BILLING  CODE  441fr-0t-M 


Lodging  of  Consent  Decree  Pursustt 
to  the  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Vertac  Chemical  Corp., 
et  al..  Civil  Action  No.  LR-C-80-109, 
was  lodged  on  January  21, 1994  with  the 
United  States  District  Court  for  the 
Eastern  District  of  Arkansas.  The 
proposed  consent  is  a  de  minimis 
settlement  with  'The  Dow  Chemical 
Company  under  Section  122(g)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  42  U.S.C.  9622(g).  The  settlement 
resolves  the  Dow  Chemical  Company’s 
liability  with  respect  to  die  Vertac  Site 
located  in  Jacksonville,  Arkansas. 

'The  Department  of  Justice  will 
receive,  fora  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney  - 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Vertac 
Chemical  Corp.,  et  al,  DOJ  Ref.  #90-7- 
1-18B. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  425  W.  Capiital,  5th 
floor,  Kittle  Rock,  Arkansas  72201;  the 
Region  VI  Office  of  the  Environmental 
Protection  Agency,  1445  Ross  Avenue, 
Dallas,  Texas  75202;  and  at  the  Consent 
Decree  Library.  1120  G  Street  NW.,  4th 
floor,  Washington.  DC  20005,  (202)  624- 
0892.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Lil»ary, 
1120  G  Street  NW.,  4th  floor, 
Washington.  DC  20005.  in  requesting  a 
copy  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
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$6.75  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 

John  C  Cruden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc  94-3416  Filed  2-14-94;  8:45  am) 
BILUNQ  CODE  4410-01-M 

Antitrust  Division 

Notice  Pursuant  to  the  Nationai 
Cooperative  Research  and  Production 
Act  of  1993;  CAD  Framework  Initiative, 


Notice  is  hereby  given  that,  on 
November  1, 1993,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 

15  U.S.C.  4301  et  seq.  (“the  Act”),  CAD 
Framework  Initiative,  Inc.  (“CFI”)  has 
filed  vmtten  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  certain  changes 
in  its  membership.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act’s  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  these  changes  are  as 
follows:  (1)  Hughes  Aircraft  Company/ 
GM-Delco  has  Ranged  its  name  to 
Hughes  Aircraft;  (2)  GE  Aerospace,  an 
existing  Corporate  Member,  is  now 
listed  as  Martin  Marietta  (General 
Electric);  (3)  Corporate  Members,  Bull, 
S.A.,  Computervision  Corporation,  Data 
General  Corporation,  EEsof,  Inc.,  Object 
Design,  Inc.,  and  Zycad  Corporation, 
have  not  renewed  dieir  membership  in 
CFI;  (4)  Associate  Members,  Applied 
Physics  Laboratory,  CNET-Grenoble, 
CPQD-Telebras,  Ge^llschaft  Fur 
Mathematik  und  Datenverarbeitung 
mbH  (GMD),  INESC,  Nanyang 
Technological  University, 
Semiconductor  Research  Corporation, 
Earl  F.  Ecklund,  Jr.,  Steve  Evanczuk, 
John  Granacki,  John  Hardin,  Peter 
Haynes,  Wolfgang  Herden,  Ushia 
Kobayashi,  Hitoshi  Nishimura,  Patrick 
Offers,  Bora  Prazic,  Hira  Ranga,  Otto 
Schiebel,  Mark  Schuette,  Alan  Smith, 
and  Tuomo  Tikkanen  have  not  renewed 
their  membership  in  CFI. 

On  December  30, 1988,  CFI  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  That  filing  was  amended 
on  February  7, 1989.  The  Department  of 
Justice  published  a  notice  concerning 
the  amended  filing  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  March  13, 1989  (54  FR  10456). 

A  correction  notice  was  published  on 
April  20, 1989  (54  FR  16013). 


The  last  notification  was  filed  With 
the  Elepartment  on  March  23, 1993.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  April  22, 1993  (58  FR  21597). 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 

(FR  Doc.  94-3414  Filed  2-14-94;  8:45  am) 
BILUNQ  CODE  4410-01-M 

NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Music  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the  Music 
Advisory  Pemel  (Professional  Training/ 
Career  Development  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  March  1-2, 1994  from  9  a.m.  to 
5:30  p.m.  This  meeting  will  be  held  in 
room  M-14,  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue  NW., 
Washington,  DC,  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  fi-om  3:30  p.m.  to  5:30  p.m. 
on  March  2, 1994  for  a  policy  discussion 
and  guideline  review. 

The  remaining  portions  of  this 
meeting  from  9  a.m.  to  5:30  p.m.  on 
March  1, 1994  and  from  9  a.m.  to  3:30 
p.m.  on  March  2, 1994  eue  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foimdation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to ' 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

Ii  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506,  202/682-5532,  TYY  202/ 
682-5496,  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 


Officer,  National  Endowment  for  the 
Arts,  Washington,  E)C,  20506,  or  call 
202/682-5439. 

Dated:  February  7, 1994. 

Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations.  National 
Endowment  for  the  Arts. 

[FR  Doc.  94-3428  Filed  2-14-94;  8:45  am) 
BILLING  CODE  7S37-01-M 

Amended  Notice  of  Meeting;  Arts  in 
Education  Advisory  Panel;  ^heduling 
of  Open  Sessions  for  Arts  in  Education 
Partnership  Panel  Meeting:  Correction 

action:  Notice  of  correction  to  agenda. 

SUMMARY:  This  notice  corrects  the 
scheduling  of  opening  sessions  for  the 
Arts  in  Education  Advisory  Panel  (Arts 
in  Education  Partnership  Action) 
previously  published  in  the  Federal 
Register  on  January  28, 1994  (59  FR 
4117). 

The  open  sessions  will  be  held  from 
9  a.m.  to  9:15  a.m.  on  February  16, 1994 
for  welcome  and  introductions  and  fi-om 
9  a.m.  to  10  a.m.  and  1  p.m.  to  2  p.m., 
on  February  18, 1994  for  policy 
discussions.  The  meeting  location,  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue  NW.,  We^hington,  DC  20506,  in 
room  M-07,  remains  unchanged. 

The  date  and  times  for  the  meeting 
also  remain  unchtmged:  February  16-18, 
1994,  from  9  a.m.  to  6:15  p.m.  on 
February  16, 1994;  from  9  a.m.  to  8:30 
p.m.  on  February  17, 1994;  and  from  9 
a.m.  to  4  p.m.  on  February  18, 1994. 

Dated:  February  9, 1994. 

Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations.  National 
Endowment  for  the  Arts. 

[FR  Doc.  94-3429  Filed  2-14-94;  8:45  am) 
BILLING  CODE  7S37-01-M 

Performance  Review  Board 

AGENCY:  National  Endowment  for  the 
Humanities. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces 
membership  in  the  Performance  Review 
Board  of  the  National  Endowment  for 
the  Humanities. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  G.  Conneljy,  Director  of 
Personnel,  National  Endowment  for  the 
Humanities,  1100  Pennsylvania  Avenue 
NW.,  Washington,  DC  20506. 

Effective  January  27, 1994,  the  new 
members  of  the  National  Endowment  for 
the  Humanities  SES  Performance 
Review  Board  who  will  serve  until 
December  31, 1996  are:  George  Farr, 
Director,  Division  of  Preservation  and 
Access — Boeud  Chairman,  Carole 
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Watson,  Director,  Division  of  State 
Programs,  and  James  Herbert,  Director, 
Division  of  Education  Programs. 

Michael  S.  Shapiro,  General  Counsel, 
and  Gary  Krull,  Director,  Publications 
and  Public  Affairs  will  serve  until 
replaced. 

Sheldon  Hackney, 

Chairman. 

[FR  Doc.  94-3466  Filed  2-14-94;  8:45  am) 
BILUNG  CODE  7S36-01-M 

NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  5(M82] 

Wolfe  Creek  Nuclear  Operating 
Corporation;  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards;  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
42,  for  the  Wolf  Creek  Generating 
Station  located  near  Burlington,  Kansas, 
operated  by  the  Wolf  Creek  Nuclear 
Operating  Corporation  (the  licensee). 

The  proposed  amendment  would 
allow  an  increase  in  reactor  coolant 
temperature  in  order  to  support 
operation  jat  the  rated  thermal  power  of 
3565  megawatts  thermal  (MWt).  The 
proposed  amendment  would  change 
reactor  protection  system  setpoints  by 
increasing  the  nominal  reactor  coolant 
average  temperature  from  581. Z^F  to 
586.5‘’F,  changing  the  axial  flux 
difference  penalties,  and  setpoint 
uncertainty  allowances.  The  proposed 
amendment  also  increases  the 
maximum  indicated  reactor  coolant 
system  average  temperature  from  585.®F 
to  586.5°F,  changing  the  axial  flux 
difference  penalties,  and  setpoint 
uncertainty  allowances.  The  proposed 
amendment  also  increases  the 
maximum  indicated  reactor  coolant 
system  average  temperature  from 
585.0°F  to  590.5^. 

The  NRC  issued  Amendment  No.  69 
to  the  Wolf  Creek  Generating  Station 
Facility  Operating  License  on  November 
10, 1993.  The  amendment  increased  the 
rated  thermal  power  for  Wolfe  Creek 
from  3411  MWt  to  3565  MWt.  The 
amendment  also  included  changes  in 
reactor  coolant  temperature 
specifications  to  reflect  the  planned 
operation  of  Wolf  Creek  at  the  higher 
power  level  and  reduced  operating 
temperatures.  Upon  attempting  to 
implement  the  power  increase,  the 


licensee  discovered  that  the  imit  was 
imable  to  achieve  3565  MWt  at  the 
reduced  operating  temperatures.  The 
reduced  operating  temperature 
specifications  have  resulted  in  an 
effective  derating  of  the  unit. 

Considering  that  the  unit  is  being 
limited  to  less  than  the  allowable 
licensed  power  level,  the  staff  is  issuing 
this  notice  under  exigent  circiimstances. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission’s 
regulations.  _ 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission’s 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  probability  of  occurrence  and  the 
consequences  of  an  aecident  evaluated 
previously  in  the  USAR  [Updated  Safety 
Analysis  Report]  are  not  increased  due 
to  the  proposed  technical  specification 
change.  Plant  operation  at  3565  MWt 
with  the  revised  temperatures  does  not 
affect  any  of  the  mechanisms  postulated 
in  the  USAR  to  cause  LCX^A  [Loss  of 
Coolant  Accident]  or  non-LOCA  designs 
basis  events.  Analyses,  evaluationls,  and 
minimum  DNBR  [Departure  from 
Nucleate  Boiling  Ratio]  calculations 
confirm  that  the  USAR  conclusions 
remain  valid  for  the  proposed  changes. 
On  these  bases  it  is  concluded  that  the 
probability  and  consequences  of  the 
accidents  previously  evaluated  in  the 
USAR  are  not  increased. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  technical  specification 
changes  do  not  increase  the  probability 
of  occurrence  of  a  malfunction  of 
equipment  important  to  safety  or 
increase  the  consequences  of  a 


malfunction  of  equipment  evaluated  in 
the  USAR.  The  technical  specification 
changes  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated 
because  the  change  in  operating  Thot 
will  not  impose  a  new  operating 
configuration  that  would  create  new 
failure  scenario.  The  proposed  changes 
do  not  change  the  plant  configuration  in 
a  way  that  introduces  a  new  potential 
hazard  to  the  plant  and  do  not  involve 
a  significant  reduction  in  the  margin  of 
safety.  No  new  failure  modes  will  be 
created  by  the  proposed  changes  for  any 
plant  equipment.  Operation  with  a  0® — 
5®F  Thot  reduction  is  bounded  by  the 
analyses  performed  previously  for  the 
power  rerate  emd  approved  by  the  NRC 
in  Amendment  No.  69  to  the  WCGS 
(Wolf  Creek  Generating  Station) 
Technical  Specifications  on  November 
10, 1993,  and  does  not  create  a  new  or 
unanalyzed  condition.  For  these 
reasons,  the  possibility  of  a  new 
accident  which  Js  different  from  any 
already  evaluated  in  the  USAR  is  not 
created. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  the 
maigin  of  safety. 

The  analyses  and  evaluations 
discussed  in  the  safety  evaluation 
demonstrate  that  all  applicable  safety 
analysis  acceptance  criteria  continue  to 
be  met  for  the  proposed  operating 
conditions.  The  change  in  operating  Tho« 
does  not  involve  a  significant  reduction 
in  a  margin  of  safety  because  the 
operating  temperature  is  one  of  the 
inherent  assumptions  that  determines 
the  safe  operating  range  defined  by  the 
accident  analyses,  which  are  in  turn 
protected  by  the  technical 
specifications.  The  acceptance  criteria 
for  the  accident  analyses  are 
conservative  with  respect  to  the 
operating  conditions  defined  by  the 
technical  specifications.  The  analyses 
performed  for  the  power  rerate  and  this 
proposed  change  confirm  that  the 
accident  analyses  criteria  are  met  at  the 
revised  configuration.  Therefore,  it  is 
concluded  that  the  proposed  change 
does  not  involve  a  reduction  in  a  margin 
of  saf^y  described  in  the  bases  to  any 
technical  specification. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
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publication  of  this  notice  will  be 
considered  in  making  any  final 
detenninaticm. 

Normally,  the  Commissicm  will  not 
issue  the  amendment  until  the 
expiration  of  the  IS^ay  notice  period. 
However,  ^ould  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  fix’  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
IS-day  notice  period,  prodded  that  its 
final  termination  is  that  the 
amendment  involves  no  significant 
hazardous  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.*The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Divisitm  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  dte 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  M2uyland, 
from  7:30  a.m.  to  4:15  p.m.  Fed^l 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW., 

Washington,  DC  20555. 

The  filing  of  requests  fcx  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  March  17, 1994,  the  licensee  may 
file  a  request  for  a  hearing  with  resp^t 
to  issuance  of  the  amendment  to  the 
subject  f^ility  operating  license  and 
any  person  whose  interest  may  be 
afiected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  "Rules  of  Practice  for 
Domestic  Licrasing  Proceedings”  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  aveulable  at  the  Commission’s 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at 
Emporia  State  University,  William  Allen 
White  Library,  1200  Commercial  Street, 
Emporia,  Kansas  66801,  and  Washburn 


University  School  of  Law  Library, 
Topeka,  Kansas  66621.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Boa^  will  issue  a  notice  of  hearing  or 

an  appropriate  order ^ _ 

As  required  by  10  CFR  2.714,  a  - 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  natvire  of  the 
petitioner’s  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspectfs)  of  the 
subject  matter  of  the  proce^ing  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  almve. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contentipn 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 


matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  fi^ 
determination  oh  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  ^er  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  thj  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-{800)  342-6700). 


The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Suzanne  C.  Black.  Director, 
Project,  Directorate  IV-2t  petitioner’s 
name  and  telephone  number,  date 
petition  was  mailed,  plant  name,  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  ffie 
Office  of  the  General  Counsel.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Jay 
Silberg,  Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street  NW., 
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Washington,  DC  20037,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the  . 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
fc  mendment  dated  February  7, 1994, 
which  is  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  rooms, 
located  at  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801,  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  February  1994.  for  the  Nuclear  Regulatory 
Commission. 

William  D.  Reckley, 

Project  Manager,  Project  Directorate  IV-2. 
Division  of  Reactor  Projects  lU/IV/V;  Office 
of  Nuclear  Reactor  Regulation. 

IFR  Doc.  94-3464  Filed  2-14-94;  8:45  am) 
BILUNQ  CODC  7S9(M)1-M 


Draft  NUREG:  Issuance,  Availability 

On  May  21, 1991,  the  Nuclear 
Regulatory  Commission  (NRC) 
published  a  revision  to  10  CFR  part  20, 
“Standards  for  Protection  Against 
Radiation.”  The  rule  became  effective  in 
lune  1991,  and  licensees  are  required  to 
implement  the  regulations  on  or  before 
January  1, 1994. 

The  revised  10  CFR  part  20  is  based 
upon  the  recommendations  of  the 
International  Commission  on 
Radiological  Protection  (ICRP)  in 
Publication  26  (ICRP  1977).  In  1991,  the 
ICRP  published  revised 
recommendations  in  Publication  60. 
These  recommendations  were  based 
upon  revised  dosimetry  and 
epidemiology,  including  the 
information  presented  in  reports  such  as 
the  1988  United  Nations  Scientific 
Committee  on  the  Effects  of  Atomic 
Radiation  (UNSCEAR).  The  new 
recommendations  include  a  revised 
occupational  dose  limitation  approach 
of  100  mSv  (10  rem)  in  5  years,  with  the 
additional  limitation  that  no  more  than 
50  mSv  (5  rem)  be  received  in  any  one 
year. 

In  1991,  the  National  Council  on 
Radiation  Protection  and  Measurements 


(NCRP)  recommended  a  lifetime  limit  of 
10  mSv  (1  rem)  times  age  in  yecirs 
(NCRP  Report  91).  This 
recommendation  was  continued  in 
recommendations  published  in  1993 
(NCRP  Report  116). 

In  anticipation  of  these 
reconunendations,  and  as  a  result  of  the 
epidemiological  and  dosimetric 
information  available  in  the  last  5  years, 
the  NRC  staff  initiated  a  study  by 
Brookhaven  National  Laboratory  (BNL) 
to  analyze  the  potential  impacts  of 
reduced  dose  limits  on  its  licensees.  The 
results  of  this  study  are  contained  in 
this  draft  NUREG/CR.  During  the  study 
period,  a  relatively  small  number  of 
licensees  responded  to  questionnjiires 
and  surveys,  thereby  limiting  the  extent 
to  which  the  survey,  results  can  be 
assumed  to  be  an  accurate 
representation  of  the  potential  impacts 
of  changed  dose  limits. 

The  NRC  staff  has  decided  to  publish 
these  results  in  draft  form,  and  to  solicit 
further  comments  from  interested 
parties  regarding  the  impacts  of  the 
different  possible  dose  limits  discussed 
in  the  NUREG/CR.  These  limits  could 
take  the  form  of  annual  limits,  similar 
to  those  presently  employed  in  10  CFR 
part  20;  long  term  average  values,  such 
as  recommended  by  the  ICRP;  lifetime 
.  limits,  such  as  suggested  by  the  NCRP; 
or  some  combination  of  the  above.  The 
NRC  staff  is  particularly  interested  in 
comments  on  the  impacts  of  such 
possible  approaches,  and  conunents  on 
the  preliminary  information  presented 
in  this  NUREG/CR.  • 

Licensees,  Agreement  States,  and  all 
other  interested  parties  are  encouraged 
to  submit  comments  and  relevant  data 
on  this  draft  report. 

Comment  and  data  are  solicited  in 
particular  in  the  following  areas: 

— Identification  of  safety  related  jobs 
that  might  be  difficult  to  do  at  the 
reduced  dose  Umits  considered  in 
NUREG/CR-6112.' 

— Identification  of  worker  groups  that 
crurently  exceed  the  reduced  dose 
limits  considered  in  NUREG/CR- 
6112. 

— Costs  in  terms  of  increased  workforce, 
increased  collective  dose,  facility 
modification,  etc.,  that  would  be 
needed  to  operate  under  reduced  dose 
limits. 

NUREG/CR-6112  is  not  a  substitute 
for  NRC  regulations,  and  compliance  is 
not  requir^.  The  approaches  and/or 
methods  described  in  this  NUREG/CR 
are  provided  for  information  only. 
Publication  of  the  report  does  not 
necessarily  constitute  NRC  approval  or 
agreement  with  the  information  cited 
therein. 


A  free  single  copy  of  draft  NUREG- 
6112,  may  be  requested  by  those 
considering  public  comifient  by  writing 
to  the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  EKD  20555. 

Comments  on  the  chaft  report  should 
be  sent  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Mail  Stop  P-223,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555.  Copies  of  the  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room  at  2120  L  Street 
NW.  (Lower  Level),  Washington,  DC. 
Comments  will  be  most  helpful  if  they 
are  received  by  Jxine  30, 1994. 

For  further  information  contact 
George  E.  Powers,  Radiation  Protection 
and  Health  Effects  Branch,  Mail  Stop 
NL/S-139,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone  (301)  492-3747. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  January,  1994. 

For  the  Nuclear  Regulatory  Conunission. 
Bill  M.  Morris, 

Director,  Division  of  Regulatory  Applications, 
Office  of  Nuclear  Regulatory  Research. 

(FR  Doc.  94-3463  Filed  2-14-94;  8:45  am] 
BILUNQ  CODE  TSOO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Request  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  John  J.  Lane,  (2021 
942-8800. 

Upon  written  request  copy  available  from; 
Securities  and  Exchange  Ckinunission, 
Office  of  Filing,  Information,  and 
Consumer  Services,  450  5th  Street,  NW., 
Washington,  DC  20549. 

Revision 

Mutual  Funds  Focus  Group:  File  No.  270- 
386. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
(“Commission”)  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  approval  on  revisions  to 
currently  approved  focus  group 
sessions. 

The  purpose  of  these  sessions  are  lu 
obtain  information  regarding  the 
public’s  understanding  of  the  risks 
involved  when  purchasing  mutual 
funds  from  a  bank.  The  results  will  be 
used  by  the  agency  to  get  a  sense  from 
the  public  on  their  imderstanding  of  the 
level  of  risk  involved  when  purchasing 
mutual  funds  sold  through  banks.  'The 
focus  group  sessions  are  estimated  to 
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require  3.15  burden  hours  per 
participant. 

General  coraments  regarding  the 
estimated  burden  hours  should  be 
directed  to  Gary  Waxman  at  the  address 
below.  Any  comments  concerning  the 
accuracy  of  the  estimated  bvirden  hours 
fw  compliance  with  Ccunmissicm  rules 
and  forms  should  be  directed  to  J. 
Lane,  Associate  Executive  IMrector, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549  and  Gary  Waxman,  Clearance 
Officer,  Office  of  Information  and 
Regulatory  Affairs  (Paperwork 
Reaction  Act  number  3235-0440), 
Office  of  Management  and  Budget,  room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  February  7, 1994. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-3424  Filed  2-14-94;  8:45  am] 
BiLUNQ  COOC  8010-01-M 


[Release  No.  34-33597;  File  Na  SR-OTC- 
93-10] 

Seif'Regulatory  Organizations;  The 
Deposit  Trust  Company;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Regarding  the 
Foreign  Currency  Redemption  S^ice 

February  8, 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),*  notice  is  hereby  given  that  on- 
October  12, 1993,  The  Depository  Trust 
Company  (“DTC”)  filed  with  the 
Securities  Exchange  Commission 
(“Commission’')  the  proposed  rule 
change  (File  No.  SR-DTC-93-10)  as 
describe  in  Items  I,  II,  and  III  below, 
which  items  have  been  prepared 
primarily  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fixmi  interested  persons. 

I.  Self-Regalataay  Organization’s 
Statement  of  the  Terms  of  Sobstance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
e^ihancements  to  DTCs  foreign  currency 
payment  service  to  provide  fw  a  foreign 
currency  redemption  service. 

n.  Self-Regulatory  Organization’s 
Statemoit  of  the  Purpose  of^  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 

DTC  includ^  statements  concerning 
the  purpose  of  and  basis  for  the 


>  15  U.S.C  788(b)(1)  (1988). 


proposed  rule  diange  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

DTC’s  current  foreign  currency 
payment  service  enables  participants  to 
elect  to  receive  periodic  interest 
payments  on  certain  foreign  currency 
denominated  issues  either  through  DTC 
in  U.S.  dollars  or  directly  from  the 
paying  agent  in  the  currency  in  which 
the  issue  is  dencuninated.  The  purpose 
of  the  proposed  rule  change  is  to  enable 
participants  to  make  the  same  election 
maturity  or  redemption  payments  on 
those  foreign  currency  denominated 
issues  for  which  the  foreign  currency 
redemption  service  is  made  available 
with  the  agreement  of  the  paying  agent 

When  a  participemt  wishes  to  receive 
maturity  or  redemption  proceeds  in 
foreign  currency  on  all  or  part  of  its 
position  in  a  foreign  currency 
denominated  issue,  the  participant  will  - 
utilize  DTCs  Participant  Terminal 
System  to  submit  instructions  to  DTC 
(including  an  instruction  on  where  to 
wire  the  foreign  currency  proceeds). 

DTC  will  Reward  the  instructions  to  the 
paying  agent.  DTC  Will  pay  the 
appropriate  amount  of  U.S.  cinrency 
proceeds  to  the  participant,  and  the 
pa3ring  agent  will  pay  the  appropriate 
amount  of  foreign  currency  proceeds 
directly  to  the  participant  or  its 
customer.  A  participant  that  wishes  to 
be  paid  the  maturity  or  redemption 
proceeds  on  its  entire  position  in  U.S. 
currency  will  not  have  to  take  any 
action. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act,  particularly  section  17A  of  the 
Act,2  and  the  rules  and  regulations 
thereunder  applicable  to  DTC  because 
the  proposed  rule  change  will  encourage 
the  immobihzation  of  foreign  currency 
denominated  issues  in  DTC.  The 
proposed  rule  change  will  be 
implemented  consistently  with  the 
safeguarding  of  securities  and  funds  in 
DTCs  custody  or  control  or  for  which 
it  is  responsible  because  the  proposed 
rule  change  will  enhance  DTCs  existing 
services  fw  foreign  currency 
denominated  issues. 


*  15  U.S.C  78q-l  (1988). 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  perceives  no  impact  on 
competition  by  reason  of  the  j^oposed 
rule  change. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

DTC  has  neither  solicited  nor  received 
any  written  comments  on  the  proposed 
rule  change. 

m.  Date  of  Effectivenese  of  the 
Proposed  Rule  Change  and  timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  ig(b)(3)(A) 
of  the  Act  3  and  subparagraph  (e)(4)  of 
Securities  Exchange  Act  Rule  19b— 4  « 
because  the  proposed  rule  change 
efiects  changes  in  existing  services  of 
DTC  that  (i)  do  not  adversely  affect  the 
safeguarding  of  securities  or  funds  in 
the  custody  or  control  of  DTC  or  for 
which  it  is  responsible  and  (ii)  do  not 
significantly  afiect  the  respective  rights 
or  obligations  of  DTC  or  persons  using 
the  services. 

At  any  time  within  sixty  days  of  the 
filing  of  such  proposed  rule  change,  the 
Ckimmission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

-] 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Ckipies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Ck>mmission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 


8 15  U.S.C.  7as(b)(3)(A)  (1988). 

<  17  CFR  240.19b-4(eK4)  (1993). 
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office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-93-10  and 
should  be  submitted  by  March  8, 1994, 

For  the  Conunlssion  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-3479  Filed  2-14-94;  8:45  amj 
BILLJNQ  CODE  SOIB-ei-M 


[Release  No.  34-33602;  FHe  No.  SR-OTC- 
94-02] 

Self-Regulatory  Organizations;  The 
Depository  Trust  O^pany;  Notice  of 
Filing  of  a  Proposed  Rule  Change 
Relating  to  the  Pledge  of  Government 
Securities  as  Coliaterai 

February  8. 1994. 

Ptu^uant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Aot”),»  notice  is  hereby  given  that  on 
January  26, 1994,  The  Depository  Trust 
Company  (“DTC”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  DTC  The  Conunission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

DTC  is  filing  the  proposed  rule 
change  to  provide  for  a  procedure  to 
allow  participants  to  pledge  government 
securities  to  DTC  to  cover  outstanding 
Next-Day  Funds  Settlement  (“NDFS”) 
short  positions. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 

DTC  included  statements  concerning 
the  purpose  of  and  basis  fca  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


» 17  CFR  200.30-3(8X12)  (1993). 
« 15  U.S.C  78a(b)(l)  (1968). 


A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  The  purpose  of  the  proposed  rule 
change  is  to  provide  an  alternate  means 
for  participants  to  satisfy  their 
obligation  to  provide  DTC  with  a  short 
position  penalty.  When  a  participant 
incurs  a  short  position,  DTC  now 
imposes  a  cash  penalty  of  130%  of  the 
mariret  value  of  the  short  securities.  The 
cash  DTC  receives  is  invested  and  earns 
interest.  The  interest  earned  is  returned 
to  participants  at  periodic  interveds 
during  the  year  as  part  of  the  general 
refund.^  Under  the  proposed  rule 
change,  interest  earned  on  pledged 
securities  will  be  automatically  credited 
to  participants’  accounts  (as  is  currently 
the  procedure  for  all  pledged  securities 
positions).  The  proposed  rule  change 
thereby  will  provide  participants  with  a 
more  efficient  method  to  receive  interest 
income.  By  allowing  participants  to 
pledge  government  securities  to  DTC  to 
replace  cash  deposits,  the  proposed  rule 
change  will  improve  participants’  cash 
management  abilities. 

Under  the  proposal,  pcuticipants 
could  pledge  government  securities 
residing  in  their  DTC  “fine”  accounts  to 
DTC  as  collateral  to  replace  cash 
deposits  to  cover  outstanding  NDFS 
short  positions.  Only  short  positions 
aged  thirty  calendar  days  or  more  will 
be  considered  eligible  for 
coUateralizaion.  Initially,  only  DTC- 
eligible  3  U.S.  Treasury  issues  (Treasury 
bills,  bonds,  and  notes)  which  are  fully 
guaranteed  by  the  y.S.  government  will 
be  accepted  as  coUater^. 

Each  day,  DTC  will  inform  each 
participant  of  its  short  positions  aged 
thirty  days  or  older  as  of  the  close  of  the 
previous  business  day.  The  participant 
could  then  enter  a  request  over  DTC’s 
Participant  Terminal  System  (“PTS”)  to 
pledge  government  securities  to  a  newly 
establi^ed  DTC  pledge  account  in  order 
to  have  its  short  charges  reversed.  'The 
pledge  systmn  will  verify  that  the 
securities  being  pledged  are  eligible  for 
collateralizaticm  before  the  pledge  is 
allowed  to  update  into  DTC’s  system. 

The  value  of  participants’  securities 
short  positions  and  pledged  securities 
will  be  marked  to  the  market  on  a  daily 
basis,  and  short  charges  will  be  adjusted 
accordingly.  Participtants  may  pledge 
additional  securities  to  cover  an 


>Tbe  general  refund  allocate*  back  to  participants 
excess  operating  revenues  and  interest  earned 
calculate  by  activity  levels. 

*  “Eligible  securities"  refers  to  government 
securities  that  are  eligible  for  DTC  services.  DTC 
may  hold  such  securities  through  its  account  at  the 
Federal  Reserve  Bank  of  New  York. 


increase  in  their  aggregate  short  charges 
or  request  a  release  of  pledged  securities 
which  are  no  longer  needed  to  cover 
their  aggregate  short  charges. 

A  participant  may  request  a  release  of 
collateral.  In  that  instance,  the  securities 
would  be  returned  to  the  “fiee”  account 
at  the  end  of  the  processing  day,  and  the 
short  charges  would  be  reinstated  the 
following  day.  The  participant  may  also 
substitute  pledged  securities.  After 
inputting  the  new  pledge  and  the 
release  request,  the  participant  would 
contact  the  Reconciliation  Department 
prior  to  12:30  p.m.  to  request  a  release 
approval. 

If  pledged  seemities  are  redeemed, 
DTC  will  hold  the  redemption  proceeds 
in  a  suspense  account  until  the  pledged 
securities  are  released  and  mov^  to  the 
participant’s  “free"  account.  At  that 
time,  the  red«nption  proceeds  are 
credited  to  participants’  settlement 
accounts.  If  pledged  government 
securities  are  called'  fw  redemption,  the 
participant  must  release  the  pledge  and 
move  the  securities  to  a  “firee”  account. 
Interest  earned  on  pledged  securities 
will  be  automatically  credited  to 
participants’  accounts. 

(b)  Tne  proposal  is  consistent  with  the 
requirements  of  Section  17A  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  D’TC  since  the 
proposed  rule  change  will  give  DTC 
participants  greater  flexibihty  in 
collateralizing  their  ^ort  positions.  At 
the  same  time  the  proposal  will 
continue  to  provide  ETTC  with  high 
quality  collateral  for  short  positions. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  imposes  any 
burden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

DTC’s  Short  Position  Advisory 
Committee,  composed  of  members 
representing  DTC  participants,  has 
reviewed  the  proposed  rule  change  and 
suppOTks  its  approval.  No  official 
comments  have  bem  solicited  c»' 
received.  DTC  will  notify  the 
Commission  of  any  written  comments 
received  by  DTC. 

ni.  Date  of  Effectivraess  oi  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period; 

(i)  as  the  Commission  may  designate  up 
to  ninety  days  of  such  date  if  it  finds 
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such  longer  period  to  be  appropriate 
and  publishes  its  reasons  for  so  finding 
or  (ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  the  proposed  rule 

change  or 

B.  Institute  proceedings  to  determine 

whether  the  proposed  rule  change 

should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  horn  the 
public  in  accordemce  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC,  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  File  No.  SR-DTC-94-2 
and  should  be  submitted  by  March  8, 
1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doa  94-3483  Filed  2-14-94;  8:45  ami 
BN.LINQ  CODE  8010-01-M 


[Release  No.  34-33595;  File  No.  SR-MCC- 
94-1] 

Self-Regulatory  Organizations; 
Midwest  Clearing  Corporation;  Notice 
of  Filing  of  a  Proposed  Rule  Change 
Relating  to  the  Processing  of  Basket 
Trades 

February  8, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act"),i  notice  is  hereby  given  that  on 
January  7, 1994,  the  Midwest  Clearing 
Corporation  (“MCC")  filed  with  the 
Securities  and  Exchange  Commission 


>  15  U.S.C  788(51(1)  (1988). 


(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
III  below,  which  Items  have  been 
prepared  primarily  by  MCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Midwest  Clearing  Corporation 
(“MCC”)  proposes  to  amend  its  rules 
relating  to  the  processing  of  trades  in 
the  Chicago  Basket  (“Q^”).  A  detailed 
description  of  the  CJ^  is  contained  in 
File  No.  SR-CHX-93-18,2  and  a 
detailed  description  of  the  current 
procedure  for  processing  CXM  trades  is 
contained  in  File  No.  SR-MCC-93-3.3 

n.  Self-Regulatory  Organization’s ' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
MCC  included  statements  concerning 
the  purpose  of  and  statutory  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposal.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  MCC’s  rules  relating 
to  the  processing  of  trades  in  the  CXM. 
The  is  a  b^ket  of  stocks  that  is 
comprised  of  the  stocks  included  in  the 
Chicago  Mercantile  Exchange’s  MMI 
stock  index  futures  contract  and  is 
comprised  of  a  fixed  quantity  of  twenty- 
five  shares  of  each  of  the  sto^s 
included  in  that  futures  contract. 

Basket  trades  are  defined  by  MCC  as 
trades  in  a  group  of  securities  that  an 
exchange  or  market  place  Self- 
Regulatory  Organization  (“SRO”)  has 
designated  as  eligible  for  execution  in  a 
single  trade.  MCC’s  current  rules 
relating  to  basket  trades  permit  MCC  to 
accept  from  an  exchange  or  market 
place  SRO  locked-in  basket  trade  data. 
On  T+1,  MCC  reports  the  locked-in 
basket  trades  to  participants  on  a  basket 
purchase  and  sales  report.  MCC 
separately  combines,  by  participant,  all 
basket  buy  transactions  and  all  basket 


8  Securities  Exchange  Act  Release  No.  33053 
(October  15, 1993),  58  FR  546ia 
8  Securities  Exchange  Act  Release  No.  33054 
(October  15, 1993),  58  FR  54620. 


sell  transactions.  Aggregate  buy  side  and 
aggregate  sell  side  basket  transactions 
are  then  “burst”  into  their  component 
securities  for  clearance  and  settlement. 
The  continuous  net  settlement  (“CNS”) 
system  nets  all  component  securities. 
This  results  in  an  individual  participant 
being  either  a  net  buyer  or  a  net  seller 
in  each  of  a  basket’s  component 
securities.  '' 

The  component  securities  are  CNS 
eligible  and  are  reflected  on  the 
appropriate  CNS  purchase  and  sales 
report.  “Burst”  basket  trades  are  netted 
with  all  other  transactions  in  the  same 
component  security  having  the  same 
settlement. 

The  proposed  rule  will  provide  an 
alternative  clearing  process  for  trades  in 
the  CXM.  The  alternative  must  be 
elected  on  an  account-by-account  basis 
(as  opposed  to  a  trade-by-trade  basis). 
Under  this  alternative,  rather  than 
aggregating  all  buy  transactions  and  all 
sell  transactions  in  one  accoimt  prior  to 
the  separation  of  the  CXM  into  its 
component  stocks,  MCC  will  separate 
each  basket  transaction,  as  executed, 
into  its  component  securities,  by  lot, 
without  the  aggregation  process.  MCC 
will  report  this  information  to  the 
electing  participant  instead  of  the 
participant’s  aggregate  net  buy  and 
aggregate  net  sell  basket  information. 
This  new  alternative  will  make  it  easier 
for  participants  to  allocate  the  correct 
number  of  shares  to  customers  and  will 
make  it  easier  to  identify  trades  for 
cancellation  and  correction. 

Because  the  proposed  rule  change 
will  facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  seciirities 
transactions,  it  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

MCC  believes  that  no  burden  will  be 
placed  on  competition  as  a  result  of  the 
proposed  rule  change. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  comments  were  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  ffie  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
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organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed  rule 
change  or 

(B)  Institute  proceedings  to  determine 

whether  the  proposed  rule  change 
should  be  di^pproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  vnitten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  chemge  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wit^eld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  prindptal  office  of  MCC  All 
submissions  should  refer  to  File  No. 
3R-MCC-94-1  and  should  be  submitted 
by  March  8, 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

fFR  Doc.  94-3477  Filed  2-14-94;  8:45  am] 
BtLLlNO  CODE  8010-01-M 


[Release  No.  34-33601;  File  No.  SR-MCC- 
93-101 

Sell-Regulatory  Organizations; 
Midwest  Clearing  Corporation;  Notice 
of  Riirtg  and  Immediate  Effectiveness 
of  a  Proposed  Ruie  Change  To  Extend 
the  Waiver  of  Certain  Fees  Associated 
With  the  Chicago  Basket 

February  8, 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),!  notice  is  hereby  given  that  on 
December  23. 1993,  the  Midwest 
Clearing  Corporation  ("MCC”)  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  substantially  by 
MCC.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 


•  17  CFR  200.30-3(aMl2)  (1993). 
>  15  U.S.C  78s(bMl)  (1968). 


proposed  rule  change  fiom  interested 
persems. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Role  Change 

M(X  proposes  to  amend  a  portion  of 
its  Services  and  Schedule  of  Charges  by 
extending  the  waiver  of  certain  fees  for 
trades  in  the  Chicago  Basket  product  2 
through  March  31, 1994.*  The  text  of  the 
proposed  rule  changed  is  as  follows 
with  additions  underlined  and  deletions 
bracketed: 


Account  Maintenance 


Charge/ 

Morim 

Participant  Account  Maintenance 
Fee: 

(Local  and  Our  of  Town  Ac- 
courXs) . . 

$170X0 

(Specialist,  Trading  and  Market 
Maker  Accounts)  . . . 

160.00 

Secondary  Account 

(Special  Trading  and  Market 
Maker  Accounts)  . 

•  125.00 

MCC  Only  Settlement  Fee . 

200.00 

Secondary  Account  Maintenance  Fees  for 
market  mak^  accounts  opened  for  trading  in 
the  Chicago  Basket  ("CXM”)  shall  be  waived 
through  (December  31, 1993]  March  31, 1994. 

Trade  Recording 

In  addition,  a  discount  of  $0.15  per  trade 
side  recorded  will  be  ajf^lied  to  the  trade 
recording  fees  for  tradM  of  1,000  shares  and 
larger  when  a  participant  exceeds  10,000 
recorded  trade  sides  each  month  (excluding 
inbound  RIO  trades). 

All  trade  recording  fees  shall  be  waived  for 
trades  in  the  Chicago  Basket  (“CXM”) 
through  (December  31, 1993)  March  31, 1994. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  commission, 

MCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  MCC  has  prepared 
summaries,  set  forth  in  section  (A),  (B), 


2  Securities  Exchange  Act  Release  No.  33053 
(October  15.-1993),  58  FR  54610  (File  No.  SR-CHX- 
93-181  (order  apiproving  proposal  to  allow  for  and 
govern  the  trading  of  standarchzed  beskats  and  to 
trade  the  Chicago  Basket). 

>  Securities  Exchange  Act  Release  No.  33156 
(November  4.  1993),  58  FR  60076  (File  No.  SR- 
MCC-93-061  (notice  of  filing  and  immadiate 
effectiveness  of  a  proposed  rule  change  to  waive 
certain  fees  for  basket  trades  through  December  31. 
1993). 


and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

,  r 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  extend  the  waiver  of 
account  maintenance  and  trade 
recording  fees  for  trades  in  the  Chicago 
Basket  though  March  31, 1994.  The 
proposed  rule  change  is  consistent  with 
Section  17A  of  the  Act  in  that  it 
provides  for  the  equitable  allocaticm  of 
reasonable  fees  and  other  charges  among 
participants  using  MSTC’s  facilities. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition. 

MCC  believes  that  no  burden  will  be 
placed  on  competition  as  a  result  of  the 
proposed  rule  change. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  comments  were  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
efiective  pursuant  to  section 
19(bK3)(A)(ii)4  of  the  Act  and 
subparagraph  (eK2)  of  Rule  19b— 4  * 
thereunder  because  it  establishes  or 
changes  a  due,  fee,  or  other  charge  of  the 
self-regulatory  oiganization.  At  any  time 
within  sixty  days  of  the  filing  of  such 
propKised  rule  change,  the  Commissiem 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  fca' 
the  protectiem  of  investors,  or  otherwise 
in  furtherance  of  the  purpose  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Comminsion,  450  Fifth  Street,  NW., 
Washington  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimication  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 


4 15  U.S.C  78«(bM3XA)(ii)  (1988). 
s  17  OTt  240.19b-4(e)(2)  (1993). 
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may  be  withheld  horn  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission’s  Public  Reference  Section, 
450  Fifth  Street.  NW.,  Washin^on,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  MCC.  All 
submissions  should  refer  to  File  No. 
SR-MCC-93-10  and  should  be 
submitted  by  March  8, 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  Pursuant  to  delegated 
authority.® 

Margaret  H.  McFarland, 

Depu  ty  Secretpry. 

(FR  Doc.  94-3482  Filed  2-14-94;  8:45  am] 
BIUUNO  COOe  8010-01-M 


[Release  No.  34-33596;  File  No.  SR-NSCC- 
93-15] 

Self-Regulatory  Organizations; 

National  Securities  Ciearing 
Corporation;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  Relating  to  a  Reduction 
of  NSCC's  Trade  Comparison  and 
Trade  Recording  Service  Fees 

February  8, 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(‘‘Act”),i  notice  is  hereby  given  that  on 
December  28, 1993,  the  National 
Securities  Clearing  Corporation 
("NSCC”)  filed  with  the  Securities  and 
Exchange  Commission  (“Commission”) 
the  proposed  rule  change  as  described 
in  Items  1, 11,  and  III  below,  which  Items 
have  been  prepared  substantially  by 
NSCC.  NSCC  amended  the  proposal  on 
December  19, 1993.2  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  reduces 
NSCC’s  trade  comparison  and  trade 
recording  service  fees. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of.  and  basis  for,  the 

« 17  CFR  200.30-3(a)(12)  (1993). 

>  IS  U.S.C  78s(b)(l)  (1988). 

2  LeUer  from  Susan  ).  Miller.  Associate  Counsel. 
NSCC.  to  )eiTy  Carpenter,  Branch  Chief,  Division  of 
Market  Regulation.  Commission  (December  28, 
1993). 


proposed  rule  change  and  discussed  any 
comments  received  on  the'proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  prepeued 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Under  the  proposal,  NSCC  is  reducing 
its  trade  comparison  and  trade  recording 
service  fees  and  the  associated 
minimum  and  maximum  fees 
participants  will  be  charged.  Currently, 
the  trade  comparison  and  trade 
recording  fees  are  $.025  and  $.020  per 
100  shares,  respectively.  Under  the 
revised  fee  structure,  the  fees  will  be 
$.018  £uid  $.015,  respectively.  The 
minimum  trade  comparison  fee  is 
reduced  from  $.10  to  $.072  and  the 
minimum  trade  recording  firom  $.08  to 
$.06.  'The  maximum  trade  comparison 
fee  is  reduced  frohi  $1,875  to  $1.35  and 
the  minimum  trade  recording  from 
$1.50  to  $1,125.  All  fee  changes  became 
effective  January  1, 1994.  Hi^er  trading 
volumes  have  resulted  in  significantly 
increased  discounts  being  paid  by  NSCC 
to  members.  NSCC’s  discoimt  has  been 
averaging  41.6%.  With  the  foregoing 
changes,  the  expected  discount  will  be 
approximately  32.2%. 

The  proposed  rule  change  relates  to 
the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among 
members  and  is.therefore  consistent 
with  the  Act  and  in  particular  with 
Section  17A  thereunder. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the " 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  it  receives. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  became 
effective  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act  3  and  Rule  19b- 


S 15  U.S.C  78s(b)(3)(A)(ii)  (1988). 


4(e)(2)  ®  thereunder  because  it 
establishes  or  changes  a  due,  fee,  or 
other  charge  of  the  self-regulatory 
organization.  At  any  time  within  sixty 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purpose  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,-450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communication  relating  to  the  proposed 
change  between  the  Commission  and 
any  person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
offices  of  NSCC.  All  submissions  should 
refer  to  file  number  SR-NSCC-93-15 
and  should  be  submitted  by  March  8, 
1994. 

For  the  Conunission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegate 
authority.® 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  94-3478  Filed  2-14-94;  8:45  ami 
BILUNQ  CODE  801(M>1-M 


[Release  No.  34-33606;  File  No.  SR-NASD- 
93-69] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Propos^  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Quidellnes 
Regarding  the  Use  of  Rankings  in 
Mutual  Fund  Advertisements  and  Sales 
Literature 

February  9, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Sectirities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C  78s(b)(l),  notice  is 

••  17  CFR  240.19b-4(eH2)  (1993). 

» 17  CFR  200.30-3a(a)(12)  (1993). 
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hereby  given  that  on  November  22, 

1993,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD”  or 
"Association”)  filed  with  the  Securities 
and  Exchange  Commission  ("SEC”  or 
"Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
HI  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  adopt 
Guidelines  Regarding  the  Use  of 
Rankings  in  Mutual  Fund 
Advertisements  and  Sales  Literature.  • 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized. 

Guidelines  for  the  Use  of  Rankings  in 
Mutual  Fund  Advertisements  and  Sales 
Literature 

I.  Definition  of  “Ranking  Entity” 

For  purposes  of  these  guidelines,  the 
term  “Ranking  Entity”  refers  to  any 
entity  that  provides  general  information 
about  mutual  funds  to  the  public,  that 
is  independent  of  the  mutual  fund  and 
its  affiliates,  and  whose  services  are  not 
procured  by  the  mutual  fund  or  any  of 
its  affiliates  to  assign  the  fund  a 
ranking.  Examples  of  “Ranking  Entities” 
include  services  such  as  Morningstar 
and  Upper  and  financial  publications 
such  as  Money  and  Barron ’s. 

II.  Required  Disclosures 

A.  Headlines/Prominent  Statements. 

1.  A  headline  or  other  prominent 
statement  must  not  state  or  imply  that 
a  mutual  fund  is  the  best  performer  in 
a  category  unless  it  is  actually  ranked 
first  in  the  category. 

2.  Prominent  disclosure  of  the  mutual 
fund’s  ranking,  the  total  number  of 
mutual  funds  in  the  category,  the  name 
of  the  category,  and  the  period  on  which 
the  ranking  is  based  (i.e.,  the  length  of 
the  period  and  the  ending  date;  or,  the 
first  day  of  the  period  and  the  ending 
date),  must  appear  in  close  proximity  to 
any  headline  or  other  prominent 
statement  that  refers  to  a  ranking. 

B.  All  advertisements  and  sales 
literature  containing  a  mutual  fund 
ranking  must  disclose,  with  respect  to 
the  ranking: 

1.  the  name  of  the  category  (e.g., 
growth  funds); 

2.  the  number  of  funds  in  the 
category; 

3.  the  name  of  the  Ranking  Entity; 


4.  the  length  of  the  period  and  the 
ending  date,  or,  the  first  day  of  the 
period  and  the  ending  date; 

5.  criteria  on  which  the  ranking  is 
based; 

6.  for  load  funds,  whether  the  ranking 
takes  into  account  sales  charges; 

7.  if  fees  have  been  waived  or 
expenses  advanced  during  the  period  on 
which  the  ranking  is  based,  and  the 
waiver  or  advancement  had  a  material 
effect  on  the  ranking,' a  statement  to  that 
effect;  and 

6.  the  publisher  of  the  ranking  data 
(e.g.,  “ABC  Magazine,  June  1993”). 

The  disclosure  required  by  Bl,  B2  and 
B3  must  be  set  forth  prominently  in  the 
body  of  the  advertisement  or  sales 
literature. 

C.  If  the  mutual  fund  ranking  consists 
of  a  symbol  (e.g.,  a  star  system)  rather 
than  a  number,  the  advertisement  or 
sales  literature  also  must  disclose  the 
meaning  of  the  symbol  (e.g.,  a  four-star 
ranking  indicates  that  the  fund  is  in  the 
top  30%  of  all  mutual  funds). 

D.  All  advertisements  and  sales 
literature  containing  a  mutual  fund 
ranking  must  disclose  that  past 
performance  is  no  guarantee  of  future 
results. 

III.  Time  Periods 

A.  Any  mutual  fund  ranking  set  forth 
in  an  advertisement  or  sales  literature 
must  be,  at  a  minimum,  current  to  the 
most  recent  calendar  quarter  ended 
prior  to  the  submission  for  publication. 

B.  Except  for  money  marxet  mutual 
funds; 

1.  advertisements  and  sales  literature 
must  not  use  any  ranking  based  on  a 
period  of  less  thati  one  year. 

2.  a  mutual  fund  ranking  based  on 
total  return  must  be  accompanied  by 
rankings  based  on  total  return  for  the 
one,  five  and  ten  year  periods  (or  life  of 
the  fund)  supplied  by  the  same  Ranking 
Entity  in  the  category  and  based  on  the 
same  time  period;  andj 

3.  a  mutual  fund  ranking  based  on  the 
current  SEC  standardized  yield  must  be 
accompanied  by  rankings  based  on  total 
return  for  the  one,  five  and  ten  year 
periods  (or  life  of  the  fund)  supplied  by 
the  same  Ranking  Entity  in  the  category 
and  based  on  the  same  time  period. 

IV.  Categories 

A.  The  choice  of  category  (including 
a  subcategory  of  a  broader  category)  on 
which  the  mutual  fund  ranking  is  based 
must  be  one  that  provides  a  sound  basis 
for  evaluating  the  performance  of  the 
fund. 

B.  Subject  to  the  standards  below,  a 
mutual  fund  ranking  must  be  based  only 
on  (1)  a  published  category  or 
subcategory  created  by  a  Ranking  Entity 
or  (2)  a  category  or  subcategory  created 


by  a  fund  or  a  fund  affiliate,  but  based 
on  the  performance  measurements  of  a 
Ranking  Entity. 

C.  When  the  mutual  fund  ranking  is 
based  on  a  subcategory,  the 
advertisement  or  s^es  literature  must 
disclose  the  name  of  the  full  category 
and  the  fund’s  ranking  and  the  number 
of  funds  in  the  full  category.  This 
requirement  does  not  apply  if  the 
subcategory  is  (1)  based  solely  on  the 
investment  objectives  of  the  funds 
included  and  (2)  creat^  by  a  Ranking 
Entity.  This  disclosure  could  be 
included  in  a  footnote. 

D.  The  advertisement  or  sales 
literature  must  riot  use  any  category  or 
subcategory  that  is  based  upon  the 
mutual  funds’  asset  size  (whether  or  not 
it  has  been  created  by  a  Ranking  Entity). 

E.  If  an  advertisement  uses  a  category 
created  by  the  mutual  fund  or  a  fund 
affiliate,  including  a  “subcategory”  of  a 
category  established  by  a  Ranking 
Entity,  the  advertisement  must 
prominently  disclose: 

1.  the  fact  that  the  fund  or  its  affiliate 
has  created  the  ranking  category; 

2.  the  number  of  funds  in  the 
category; 

3.  the  basis  for  selecting  the  category; 
and 

4.  the  Ranking  Entity  that  developed 
the  research  on  which  the  ranking  is 
based. 

E.  An  advertisement  or  sales  literature 
containing  a  headline  or  other 
prominent  statement  that  proclaims  a 
mutual  fund  ranking  created  by  a  fund 
or  its  affiliate  must  indicate,  in  close 
proximity  to  the  headline  or  statement, 
that  the  mutual  fund  ranking  is  based 
upon  a  category  created  by  the  fund  or 
its  affiliate. 

V.  Multiple  Class/Two-Tier  Funds 

Mutual  Fund  rankings  for  more  than 
one  class  or  fund  with  the  same 
portfolio  must  be  accompanied  by 
prominent  disclosure  of  the  fact  that  the 
funds  or  classes  have  a  common 
portfolio. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
propos^  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


j 


7278 


Federal  Register  /  Vol.  59,  No.  31  /  Tuesday,  February  15,  1994  /  Noticjes 


(A)  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Ranking  entities,  mutual  funds  and 
fund  affil^es  categorize  and  rank 
mutual  funds  in  various  ways  such  as, 
for  example,  according  to  ftmd  type, 
performance  over  a  given  period  ^ 
years,  total  return,  SEC  standardized 
yield,  with  and  without  sales  charges 
and  risk/ieward.  Article  III.  Section 
35(d)(2)(M)  of  the  NASD  Rules  of  Fair 
Practice!  sets  forth  the  specific  standard 
in  comimmications  with  the  public  that 
a  monber  who  makes  investment 
comparisons,  directly  or  indirectly, 
must  ensure  tbgtf  the  purpose  of  the 
communication  is  ciw  and  that  the 
comparison  is  fair  and  balanced, 
including  any  material  differences 
between  the  s^dj^ects  of  the 
comparisons.  The  use  of  mutual  fund 
rankings  prepared  by  ranking  entities, 
mutual  hinds  and  hind  affihates  to 
demonstrate  mutual  fund  performance 
qualihes  as  sucii  a  comparison. 

As  the  number  of  mutual  funds  has 
increased  substantially  in  recent  years, 
so  have  the  number  of  mutual  fund 
ranking  entities.  As  the  number  of 
ranking  entities  has  increased,  the 
NASD  has  (djserved  an  increased 
reference  to  mutual  fund  rankings  in 
fund  advertisements  and  sales  literature. 
In  response  to  the  increasing  reference 
by  mutual  fund  groups  to  such  mutual 
fund  raiddngs  in  mutual  fund 
advertisements  and  sales  literature,  the 
NASD  determined  to  provide  guidance 
on  the  use  of  fund  rarddngs  and  is 
proposing  a  comprehensive  set  of 
guidelines  to  be  used  when  mutual  fund 
advertisements  and  sales  literature 
include  references  to  mutual  fund 
rankings. 

Guidelines  far  Use  of  ttanlcing«  in 
Advertuing  and  Sales  Literature 

Definition  of  Ranking  Entity 

The  term  “Ranking  Entity,”  for 
purposes  of  the  Guidelines,  refers  to  an 
entity  that  provides  general  mutual  fund 
information  to  the  public,  is 
independent  of  the  fund  and  its 
affiliates^  and  whose  services  are  not 
used  by  the  fund  or  its  affiliates  to 
assign  the  fund  a  ranking.  The 
definition  encompasses  entities  formed 


>  SASD  Manual,  Rule*  of  Fair  Practice.  Ait.  m. 
Sec.  aSidMZKMi  (CCU)  1  2195. 

2  With  respect  to  any  iund.a  Ranking  Entity  will 
be  deemed  to  be  independent  of  that  fund  and  its 
affiliates  for  the  purposes  of  these  Guidelines  only 
if  R  is  not  an  “affiliated  person"  of  that  fund  and 
its  affiliatas  as  such  term  is  defined  in  Section 
2(a)(3)  of  the  Investment  Company  Act  of  1940. 15 
use  S0a-2(a)(3)  (1988). 


specifically  to  provide  such  information 
as  well  as  financial  publications  and 
periodicals  which  include  such  a 
service  in  their  publications. 

Required  CHsciosures 

The  Guidelines  contain  certain 
required  disclosures.  All  advertisements 
and  sales  literature  containing  a  ranking 
must  disclose  the  name  of  the  mutual 
fund  category,  the  number  of  funds  in 
the  category,  the  name  of  the  Ranking 
Entity,  the  period  on  which  the  ranking 
is  based,  the  criteria  on  which  die  fund 
is  ranked,  whether,  for  load  funds,  the 
ranking  takes  into  account  sales  charges, 
a  statement  as  to  the  material  effect,  if 
any,  of  fees  waived  or  expenses 
advanced  during  the  period  on  which 
the  ranking  is  based,  and  the  publisher 
of  the  ranldng  data.  Disclosure  of  the 
publisher  allows  the  reader  to  obtain 
further  information,  if  desired. 

Additionally,  because  prominent 
statements  often  command  the  same 
attention  as  headlines,  the  name  of  the 
mutual  fund  category,  the  total  number 
of  funds  in  the  category,  and  the  period 
on  wliich  the  ranldng  is  based  must  be 
disclosed  in  close  proximity  to  any 
headline  or  prominent  statement.  Such 
statement  or  headline  may  not  state  or 
imply  that  a  fund  is  ranked  first  in  a 
category  when  it  is  not. 

AU  aavertising  or  sales  literature 
using  a  ranking  system  consisting  of  a 
symbol  must  disdose  die  meaning  of 
the  symbol.  Finally,  all  advertising  and 
sales  literature  containing  a  ranking 
must  disclose  that  past  performance  is 
no  guarantee  of  future  results. 

Time  Periods 

The  NASD  believes  that  the  use  of 
rankings  which  are  current  reduces  the 
possibility  that  such  rankings  will  be 
deceptive  or  misleadliig.  The  NASD' 
recognizes  that  different  Ranking 
Entities  provide  rankings  with  varying 
frequencies,  but  beheves  diait  the 
industry  should  be  provided  with  a 
minimum  standard  of  what  is  current. 
Therefore,  rankings  should  be  at  least 
current  to  the  most  recent  calendar 
quarter,  thou^  use  of  more  current 
ranking  data  would  be  permissible.  The 
NASD  believes  that  the  current  standard 
of  the  most  recent  calendar  quarter  is 
reasonable  and  not  misleading. 

The  NASD  is  concerned  about  a 
member's  ability  to  select  a  ranking 
based  on  a  time  period  that  would  show 
the  fund  in  the  best  light  without 
providing  balancing  i^ormation.  Thus, 
the  NASD  believes  that,  for  all  mutual 
funds  except  mon^  maricet  mutual 
funds,  ranldngs  based  on  a  period  of  less 
than  one  year  are  not  meaningful,  could 
be  misleading  and,  therefore,  should  not 


be  used.  Additionally,  rankings  based 
on  either  total  return  or  the  STC 
standardized  yield  must  be 
accompanied  by  rankings  based  on  the 
total  return  for  the  one,  five  and  ten  year 
(or  mutual  fund  life)  periods  suppii^ 
by  the  same  Ranking  Entity  and  must  be 
based  on  the  same  time  period.  This 
requirement  parallels  the  SEC 
requirement  that  performance 
information  must  be  accompanied  by 
one,  five  and  ten  year  (or  mutual  fund 
life)  total  return  perfonnanoe  figures. 

Categories 

Recognizing  the  many  ways  in  which 
data  on  mutu^  fund  p^onnance  can  be 
presented,  the  NASD  believes  it  is 
important  to  set  standards  for  methods 
of  hmd  categorization  which  provide  a 
sound  basis  for  evaluating  the 
performance  of  a  hmd.  Generally, 
advertisements  and  sales  literature  must 
use  only  categories  or  subcategories 
created  by  the  Ranking  Entities. 
Advertisements  or  sales  Ifterature  using 
rankings  based  only  on  a  subcategory 
must  disclose  the  name  of  the  full 
category,  the  fund's  ranking  and  the 
number  of  funds  in  the  full  category, 
unless  the  subcategory  is  based  solely 
on  the  investment  objectives  of  the 
funds  and  is  created  by  a.  Ranking 
Entity. 

However,  categories  or  subcategories 
created  by  a  fund  or  fund  affiliate  may 
be  used  as  long  as  performance  is 
measured  by  the  performance 
measurements  of  a  Ranking  Entity. 
Additionally,  categories  or  subcategories 
created  by  a  fund  or  its  affiliate  must 
also  prominently  disclose  the  fact  that 
the  fund  or  its  affiliate  has  created  the 
ranking  category,  the  number  of  funds 
in  the  category,  the  basis  for  selecting 
the  category,  and  the  identity  of  the 
Ranking  Entity  that  developed  the 
research  on  which  the  ranking  is  based. 
Headlines  and  prominent  statements 
using  a  ranking  created  by  a  fund  or  its 
affiliate  must  also  disck>se  in  close 
proximity  to  the  headline  or  prominent 
statement  that  the  ranking  is  based  on 
a  category  created  by  the  fund  or  its 
affiliate. 

Finally,  advertisements  or  sales 
literature  may  not  use  any  ranking 
c:ategory  bas^  on  the  fund’s  asset  size 
since  such  information  would  not 
provide  a  meaningful  basis  upon  which 
the  fund’s  performemoe  could  be 
evaluated. 

Multiple  Class/Two-Tier  Funds 

Advertisements  or  sales  literature 
containing  rankings  for  more  than  one 
class  or  fund  with  the  same  portfolio 
must  disclose  the  fac:t  that  the  funds  or 
classes  have  a  txjmmtm  portfolio. 
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The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act  3  in  that  the  guidelines  will  work  to 
protect  investors  and  the  public  interest 
by  establishing  a  baseline  of  standards 
to  guide  the  use  of  mutual  fund  rankings 
in  advertising  and  sales  literature  in 
promoting  the  sale  of  mutual  funds  and 
by  preventing  the  misleading  use  of 
such  rankings. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act,  as  amended. 

( C)  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Guidelines,  which  are  not  subject 
to  NASD  member  vote,  were  circulated 
to  members  in  NASD  Notice  to  Members 
93-76  (November  1993).  Written 
comments  were  neither  solicited  nor  ' 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  or  within  such  longer  period 

(i)  as  the  Commission  may  designate  up 
to  90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 

(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed  rule 

change,  or 

B.  Institute  proceedings  to  determine 

whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  field  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 

3  15  U.S.C.  §  780-3. 


those  that*  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  will  also  he 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File 
Number  SR-NASD-93-69  «md  should 
be  submitted  by  March  8, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-3425  Filed  2-14-94;  8:45  am) 
BILLING  CODE  8010-01-M 

[Release  No.  34-33067;  File  No.  SR-MASD- 
94-2] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Guidelines  for 
Communications  to  the  Public  About 
Variable  Life  and  Annuity  Products 

February  9, 1994. 

Pursuant  to  section  19031(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  January  6, 1994, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD”  or  “Association”) 
filed  with  the  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”) 
and  amended  on  February  8, 1994,i  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  prubUshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  adopt  - 
Guidelines  Regarding  Communications 
With  the  Public  About  Variable  Life  and 
Annuity  Products.  Below  is  the  text  of 
the  proposed  rule  change.  Proposed  new 
language  is  italicized. 

Guidelines  for  Communications  With 
the  Public  About  Variable  Life 
Insurance  and  Variable  Annuities 

The  standards  governing 
communications  with  the  public  are  set 
forth  in  Article  III,  Section  35  of  the 

I' See  letter  from  Suzanne  E.  Rothwell.  Associate 
General  Counsel.  NASD,  to  Selwyn  Notelovitz, 
BratKh  Chief,  Over-the-Counter  Regulation, 
Division  of  Market  Regulation,  SEC.  dated  February 
8, 1994.  The  NASD  made  technical  changes  to  its 
proposed  rule  in  response  to  comments  raised  by 
the  staff  of  the  Commission. 


NASD  Rules  of  Fair  Practice.  In  addition 
to  those  standards,  these  guidelines 
must  be  considered  in  pr^aring 
advertisements  and  sales  literature 
about  variable  life  insurance  and 
variable  annuities.  The  guidelines  are 
applicable  to  advertisements  and  sales 
literature  as  defined  in  Section  35,  as 
well  as  individualized  communications 
such  as  personalized  letters  and 
computer  generated  illustrations, 
whether  printed  or  made  available  on 
screen. 

I.  General  Considerations 

A.  Product  Identification 

In  order  to  assure  that  investors 
understand  exactly  what  security  is 
being  discussed,  all  communications 
must  clearly  describe  the  product  as 
either  a  variable  life  insurance  policy  or 
a  variable  annuity,  as  applicable. 
Member  firms  may  use  proprietary 
names  in  addition  to  this  description.  In 
cases  where  the  proprietary  name 
includes  a  description  of  the  type  of 
security  being  offered,  there  is  no 
requirement  to  include  a  generalized 
description.  For  example,  if  the  material 
includes  a  name  such  as  the  "XYZ 
Variable  Life  Insurance  Policy,  ”  it  is  not 
necessary  to  include  a  statement 
indicating  that  the  security  is  a  variable 
life  insurance  policy. 

Considering  the  significant  differences 
between  mutual  funds  and  variable 
products,  the  presentation  must  not 
represent  or  imply  that  the  product 
being  offered  or  its  underlying  account 
is  a  mutual  fund. 

B.  Liquidity 

Considering  that  variable  life 
insurance  and  variable  annuities 
frequently  involve  substantial  charges 
and/or  tax  penalties  for  early 
withdrawals,  there  must  be  no 
representation  or  implication  that  these 
are  short-term,  liquid  investments. 
Presentations  regarding  liquidity  or  ease 
of  access  to  investment  values  must  be 
tranced  by  clear  language  describing 
the  negative  impact  (pearly 
redemptions.  Examples  of  this  negative 
impact  may  be  the  payment  of 
contingent  deferred  sales  loads  and  tax 
penalties,  and  the  fact  that  the  investor 
may  receive  less  than  the  original 
invested  amount. 

With  respect  to  variable  life 
insurance,  discussions  of  loans  and 
withdrawals  must  explain  their  impact 
on  cash  values  and  death  benefits. 

C.  Claims  About  Guarantees 

Insurance  companies  issuing  variable 

life  insurance  and  variable  annuities 
provide  a  number  of  specific  guarantees. 
For  example,  an  insurance  company 
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may  gaarantee  a  minimum  daadt 
benefit  far  a  rariabh  life  insurance 
policy  or  the  company  may  guarantee  a 
schedule  of  payments  to  a  variable 
annuity  owner.  Variable  life  insurance 
policies  and  variable  anmsities  may  also 
offer  a  fixed  investment  account  which 
is  guanmteed  by  the  insurance 
company.  The  relative  safety  resulting 
from  such  a  guarantee  must  not  be 
overemphasized  or  exaggerated  as  H 
depends  on  the  daims-paying  ability  of 
the  issuing  insurance  company.  There 
must  be  no  representation  or 
implication  that  a  guarantee  applies  to 
the  investment  return  or  principal  value 
of  the  separate  account.  Similmiy,  H 
must  not  be  represented  or  implied  that 
an  insurance  company’s  financial 
ratings  apfdy  to  tfie  separate  account. 

n.  Specific  Considerations 

A.  Fund  Performance  Predating 
IiKlusioa  in  the  Variable  Product 

In  order  to  show  how  an  existing  fund 
would  have  performed  bad  it  been  an 
investment  option  within  a  variable  life 
insurance  policy  or  variable  armuity, 
communications  may  contain  the  fund’s 
historical  performance  that  predates  its 
inclusion  in  the  policy  or  annuity.  Such 
performance  may  only  be  used  provided 
that  no  significant  changes  occurred  to 
the  fund  at  the  time  or  after  it  became 
part  of  the  variable  fx-oauct.  However, 
communications  may  not  include  the 
performance  of  an  existir^fund  for  the 
purposes  of  promoting  investment  in  a 
similar,  but  new,  investment  option  (i.e., 
clone  fund  or  model  fund)  available  in 
a  variable  contract. 

The  presentation  of  historical 
performance  must  conform  to 
applicable  NASD  and  SEC  standards. 
Particular  attention  must  be  given  to 
including  all  elements  (^return  and 
deducting  applicable  charges  and 
expenses. 

B.  Product  Comparisons 

A  comparison  of  investment  products 
may  be  used  provided  the  comparison 
complies  with  cpp/icobJe  requirements 
set  forth  under  Article  m.  Section  35  of 
the  NASD  Rules  of  Fair  Practice. 
Particular  attention  must  be  paid  to  the 
specific  standards  regarding 
’“comparisons”  set  forth  in  subsection 
(d)(2)(M). 

C  Use  of  Rankings 

A  ranking  which  reflects  the  relative 
performance  of  the  separate  account  or 
the  underlying  investment  option  may 
be  included  in  advertisements  and  sales 
literature  provided  its  use  is  consistent 
with  the  standards  contained  in  the 
Guidelines  for  the  Use  of  Rankings  in 


Mutual  Fund  Advertisements  and  Sales 
Literature. 

D.  Discussions  R^mding  Insurance  and 
Investment  Features  of  Varialde  Life 
Insurance 

Ctmununicatioas  on  behalf  of  single 
prernii  m  variabie  life  insurance  may 
emphasize  the  investment  features  of 
the  product  provided  an  adequate 
explanation  of  the  life  insurance 
features  is  given.  Sales  material  /or 
other  types  of  variable  life  insurance 
must  provide  a  balanced  discussion  of 
these  features. 

E.  Hypothetical  Illustrations  of  Rates  of 
Return  in  Variable  Life  Insurance  Sales 
Literature  cmd  Personalized  Blustrations 

(1)  Hypothetical  illustrations  using 
assum^  rates  of  return  may  be  used  to 
demonstrate  the  way  a  variable  life 
insurance  policy  operates.  The 
illustrations  show  how  the  performance 
of  the  underlying  investment  accounts 
could  affect  the  policy  cash  value  and 
death  benefit.  These  illustrations  may 
not  be  used  to  project  or  predict 
investment  results  as  such  forecasts  are 
strictly  prohibited  by  the  Rules  of  Fair 
Practice.  The  methodology  and  format 
of  hypothetical  illustrations  must  be 
moiled  after  the  required  illustrations 
in  the  prospectus. 

An  ulustration  may  use  any 
combination  of  assumed  investment 
returns  up  to  and  including  a  gross  rate 
of  12%,  provided  that  one  of  the  returns 
is  a  0%  gross  rate,  ^^tbough  the 
maximum  assumed  rate  of  12%  may  be 
acceptable,  members  are  urged  to  assure 
that  the  maximum  rate  illustrated  is 
reasonable  considering  market 
conditions  and  the  available  investment 
options.  The  purpose  of  the  required  0% 
rate  of  return  is  to  demonstrate  how  a 
lack  of  growth  in  the  underlying 
investment  accounts  may  affect  policy 
values  and  to  reinforce  tiie  hypothetical 
nature  of  the  illustration. 

The  ilntstrations  roust  reflect  the 
maximum  (guaranteed)  mottality  and 
expense  charges  associated  with  the 
pohcyfor  ea^  assumed  rate  of  return. 
Current  charges  may  be  illustrated  in 
addition  to  the  maximum  charges. 

Preceding  any  illustration  there  must 
be  a  prominent  explanation  that  the 
purpose  of  the  illustration  is  to  show 
how  the  perfmnance  of  the  underlying 
investment  aocourds  could  affect  the 
policy  cash  value  and  death  benefit  The 
explanation  must  also  state  that  the 
illustration  is  hypothetical  and  may  not 
be  used  to  project  or  predict  investment 
results. 

(2)  la  sales  literature  which  includes 
hypothetical  iliustrations,  member  firms 
may  provide  a  personalized  illustration 


which  reflects  factors  relating  to  the 
individual  customer’s  circumstances.  A 
personalized  illustration  may  not 
contain  a  rate  of  return  greater  than 
1 2%  and  must  follow  ail  of  the 
standards  set  forth  in  Sec^n  H,  E,  1. 

(3)  In  general,  it  is  inappropriate  to 
compare  a  variable  life  insurance  policy 
with  another  product  based  on 
hypothetical  performance  as  this  type  of 
presentation  goes  beyond  the  singular 
purpose  of  illustrating  how  the 
peiformance  of  the  underlying 
investment  accounts  could  affect  the 
policy  cash  value  and  death  benefit  It 
is  permissible,  however,  to  use  a 
hypothetical  illustration  in  order  to 
compare  a  variable  life  insurance  policy 
to  a  term  policy  with  the  difference  in 
cost  invested  in  a  side  product  The  sole 
purpose  of  this  type  of  illustration 
would  be  to  demonstrate  the  concept  of 
tax-deferred  growth  as  a  result  of 
investing  in  the  variable  product.  The 
following  conditions  mast  be  met  in 
order  to  make  this  type  of  comparison 
balanced  and  compile: 

(a)  the  comparative  illustration  must 
be  accompanied  by  an  illustration 
which  reflects  the  standards  outlined  in 
Section  U,  E,  1; 

(b)  the  rate  of  return  used  in  the 
comparative  Ulustration  must  be  no 
greater  than  12%; 

(c)  the  rate  of  return  assumed  for  the 
side  product  and  the  variable  life  policy 
must  be  the  same; 

(d)  the  same  fees  deducted  from  the 
required  prospectus  illustration  must  be 
deducted  fiom  the  comparative 
illustration; 

(e)  the  side  [xoduct  must  be 
illustrated  using  gross  values  whkdi  do 
not  reflect  the  d^uction  of  any  fees; 
and, 

if)  the  side  product  must  not  be 
identified  or  characterized  as  any 
specific  investment  or  investment  type. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  induded  statements  conoeniing 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  reoeiv^  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 
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(A)  Self-re^atory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

As  the  number  of  variable  Ufe 
insurance  and  annuity  products  has 
increased  substantially  in  recent  years, 
so  has  the  variety  of  ways  in  whi^ 
inf(»mation  about  such  products  is 
communicated  to  the  public.  Because 
the  use  of  such  communications  is 
proliferating,  and  because  what  is  being 
described  in  such  communications  is,  ^ 
some  cases,  a  complicated  hybrid 
product  containing  both  insurance  and 
securities  elements,  the  NASD  has 
determined  to  provide  guidance  by 
proposing  a  comprehensive  set  of 
guidelines  (“Guidelines*')  for  the 
preparation  and  use  of  communications 
with  the  public  regarding  variable  life 
insurance  and  variable  annuities.  The 
Guidelines  incorporate  past  positions  on 
variable  products  communications 
taken  by  the  NASD,  as  well  as  certain 
positions  taken  by  the  staff  of  the  SEC 

The  Guidelines  govern  the 
preparation  of,  and  communication  with 
the  public  through,  advertising  emd 
sales  literature  of  variable  products.  The 
Guidelines  are  intended  to  provide  a 
level  of  disclosure  sufficient  to  assist 
investors  in  making  fair  and  informed 
investment  decisions. 

Guidelines  for  Communications  With 
the  Public  About  Variable  Products 

The  Guidelines  of  the  proposed  rule 
change  set  forth  standards  that  must  be 
considered,  along  with  the  standards  set 
forth  in  Article  III,  Section  35  to  the 
Rules  of  Fair  Practice,2  in  the 
preparation  of  advertising  and  sales 
literature  about  variable  life  insurance 
and  annuities.  For  the  purposes  of  these 
Guidelines,  the  terms  "advertisements 
and  sales  Uterature"  include  not  only 
the  definitions  of  those  terms  as  found 
in  section  35.  but  also  individualized 
communications  such  as  personalized 
letters  and  printed  or  on-screen 
computer  illustrations. 

General  Considerations 

Communications  concerning  variable 
products  must  clearly  identify  the 
product  as  either  a  variable  life 
insurance  policy  or  a  variable  annuity. 
UTiere  product  type  is  identified  in  a 
proprietary  name,  it  is  not  necessary  to 
include  a  generalized  statement 
identifying  product  type.  Since  variable 
products  are  not  mutual  funds,  no  such 
statement  or  presentation  may  indicate 
or  imply  that  the  product  offered  or  its 


2  NASD  Manual,  Rules  of  Fair  Practice.  Article  ni. 
Section  35,  [CCH)  1 2195. 


underlying  account  is  a  mutual  fund 
(See  Part  I,  A). 

As  products  with  potentially 
substantial  tax  penalties  and  barges  for 
early  withdrawal,  variable  products 
must  not  be  presented  by  members  as 
short-term,  hquid  investments.  Any 
discussions  or  presentations  concerning 
liquidity  or  accessibility  to  investment 
values  must  be  balanced  by  the  impact 
of  early  withdrawal,  such  as  sales  loads, 
tax  penalties  and  potential  loss  of 
principal.  Additionally,  regarding 
variable  life  insurance  products,  a 
balanced  presentation  requires  a 
discussion  of  the  impact  of  loans  and 
withdrawals  on  cash  values  and  death 
benefits  (See  Part  I,  B). 

Guarantees  by  insurance  companies, 
such  as  a  minimum  death  benefit,  a 
schedule  of  annuity  payments,  or  a 
fixed  return  on  the  investment  accoimt, 
all  depend  on  the  claims-paying  ability 
of  the  issuing  insurance  company,  and 
thus  must  not  be  exaggerated.  Members 
are  prohibited  from  representing  or 
implying  that  the  investment  return  or 
principal  value  of  the  separate 
investment  account  is  guaranteed,  or 
that  an  insurance  company’s  financial 
ratings  apply  to  the  separate  account 
(See  Part  I.  C). 

Specific  Considerations 
Prior  Fund  Performance 

The  proposed  rule  allows  for  variable 
product  communications  to  the  public 
to  contain  the  historic  performance  of 
an  existing  fund  that  pre-dates  the 
fund’s  inclusion  in  the  variable  policy 
or  annuity,  provided  no  significant 
changes  occurred  to  the  fund  at  the  time 
of,  or  after,  the  inclusidn. 
Communications  to  the  public  are 
prohibited  for  a  variable  product  which 
contains  a  new,  or  “clone"  fund  as  the 
underlying  investment  vehicle,  but 
which  promotes  the  performance 
history  of  an  existing  fund  after  which 
the  new  fund  was  modeled.  All  historic 
performance  in  communications  to  the 
public  must  conform  to  applicable 
NASD  and  SEC  standards,  including,  in 
particular,  elements  of  return  and 
deduction  of  applicable  charges  and 
expenses  (See  Part  11,  A). 

Product  and  Performance  Comptarisons 

Product  comparisons  which  are  fair 
allow  investors  to  make  informed 
investment  decisions.  Article  m. 

Section  35  (d)  (2)  (M)  of  the  NASD  Rules 
of  Fair  Practice  sets  forth  the  specific 
standard  in  commimications  with  the 
public  which  reqiiires  a  member  who 
makes  investment  comparisrais,  directly 
or  indirectly,  to  ensure  that  the  purpose 
of  the  communication  is  clear  and  that 


the  comparison  is  fair  and  balanced, 
including  any  material  differences 
between  the  subjects  of  the  ^ 
compcoisons.  A  ccnnparison  using 
variable  pwoducts  is  permissible  so  long 
as  the  comparistm  meets  the  standards 
set  forth  vmder  Subsectimi  (d)  (2)  (M) 

(See  Part  H.  B). 

Use  of  Rankings 

The  use  of  variable  products  rankings 
prepared  by  ranking  entities,  variable 
products  issuers  and  variable  products 
issuer  affiUates  to  demonstrate  variable 
product  performance  also  quaUfies  as  a 
comparison  under  Subsection  (d)  (2) 

(M).  A  ranking  which  reflects  the 
performcmce  of  the  separate  account  or 
the  underljdng  investment  option  is 
permissible  in  variable  products 
advertising  and  sales  literatiue  so  long 
as  the  use  of  such  ranking  meets  the 
standards  contained  in  the  Guidelines 
for  the  Use  of  Rankings  in  Mutual  Fund 
Advertisements  and  Sales  Literature  > 
(See  Part  II,  C). 

Hybrid  Variable  Products 

Variable  life  insurance  allows 
purchasers  to  combine  life  in’surance 
coverage  and  tax-deferred  accumulation 
of  excess  premium  payments  in  one 
contract.  Because  such  products  are 
designed  to  equally  serve  both 
insurance  and  investing  needs, 
communications  to  the  public  on  behalf 
of  variable  Ufa  insurance  products  must 
provide  a  balanced  discussion  of  these 
features.  However,  since. single 
premium  variable  life  insurance  is 
predominantly  designed  to  meet 
investment  needs,  communications  to 
the  public  regarding  single  premium 
variable  Ufe  insurance  may  emphasize 
the  investment  features  of  the  product 
so  long  as  an  adequate  explanation  of 
the  Ufe  insurance  features  is  given  (See 
Part  n.  D). 

Hypothetical  and  Personalized 
Illustrations  of  Variable  Life  Products 

Hypothetical  illustrations  of  variable 
Ufe  insurance  products  using  assumed 
rates  of  return  are  permissible  to  show 
how  the  underlying  investment 
accounts  could  affect  the  policy  cash 
value  aad  death  benefit,  but  may  not  be 
used  to  predict  or  project  investment 
results.  Such  illustrations  must  follow 
the  methodology  and  form  requirements 
for  such  illustrations  in  the  prospectus. 

All  illustrations  must  show  a 
hypothetical  0%  gross  rate  of  return, 
and  may  show  any  additional 


*  See  S«curiti«9  Exchange  Act  Ralaasa  No.  33606 
(February  9, 1994).  noticing  for  comment  File  No. 
SR-NASD-93-69  (proposing  Guidelines  for  the  Use 
of  Rankings  in  Mutual  Fund  Advertisements  and 
Sales  Literature). 
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combinations  of  rates  of  return  up  to 
and  including  a  gross  rate  of  12%, 
though  members  are  cautioned  to 
choose  a  rate  that  is  reasonable  given 
current  market  conditions.  The  gross 
rate  is  the  chosen,  hypothetical  rate  of 
return  applied  to  all  excess  premiums 
invested  after  deduction  for  maximum 
guaranteed  mortality  and  expense 
charges.  All  illustrations  of  rates  of 
return  must  reflect  such  maximum 
charges,  though  illustrations  may  reflect 
current  charges  in  addition  to  maximum 
charges. 

Sales  literature  which  contains 
hypothetical  illustrations  may  also 
provide  a  personalized  illustration 
reflecting  foctors  relating  to  the 
circrunstances  of  an  individual 
customer. 

It  is  generally  inappropriate  and 
potentially  misleading  to  compare  a 
variable  life  insurance  policy  with 
another  product,  including  a  variable 
armunity,  since  the  purpose  of  such  a 
comparison  would  exceed  the  purpose 
of  illustrating  how  underlying 
investment  account  performance  affects 
the  policy  cash  value  and  death  benefit. 
However,  it  is  permissible  to  use  a 
hypothetical  illustration  comparing  a 
variable  life  policy  to  a  term  policy  with 
the  difference  in  premium  invested  in  a 
side  fund,  where  the  sole  purpose  of 
such  a  comparison  would  be  to 
demonstrate  the  concept  of  tax-deferred 
growth  as  a  result  of  investing  in  the 
variable  product.  In  order  for  such  a 
comparison  to  be  balanced  and 
complete,  the  comparative  illustration 
must:  reflect  the  standards  in  Section  II, 
E,  1  of  the  proposed  rule;  use  a  rate  of 
return  no  greater  than  12%  use  the  same 
rate  of  return  for  the  variable  product 
and  the  side  fund;  deduct  the  same  fees 
from  the  required  prospectus 
illustration;  illustrate  the  side  fund 
product  using  gross  values  which  do  not 
reflect  the  deduction  of  any  fees;  and, 
not  characterize  the  side  product  as  any 
specific  investment  or  investment  type 
(See  Part  II,  E). 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act  *  in  that  the  Guidelines  will  work  to 
protect  investors  and  the  public  interest 
by  establishing  a  baseline  of  standards 
to  guide  the  use  of  communications 
with  the  public  concerning  variable  life 
insurance  and  variable  annuities  in 
prompting  the  sale  of  variable  products 
and  by  preventing  the  misleading  use  of 
such  commimications. 


(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed  rule 

cheuige,  or 

B.  Institute  proceedings  to  determine 

whether  the  proposed  rule  change 

should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
in  the  caption  above  and  should  be 
submitted  by  March  8, 1994. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3{a)(12). 
Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  94-3426  Filed  2-14-94;  8:45  ami 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association,  of  Securities 
Dealers,  Inc.  Relating  to  Filing 
Requirements  for  Use  of  Mutual  Fund 
Rankings  and  Elimination  of  Sunset 
Provisions  in  Pre-Filing  Requirements 
of  Advertising  and  Government 
Securities  Rules 

February  8, 1994. '' 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  November  4, 1993, 
the  National  Association  of  Securities 
Dealers,  Inc.  (“NASD”  or  “Association”) 
filed  with  the  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”), 
and  amended  on  February  7, 1994, i  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend 
Article  III,  Section  35  of  the  NASD 
Rules  of  Fair  Practice  to  require  filing  of 
advertisements  and  sales  literature 
relating  to  investment  companies,  to 
make  the  pre-filing  requirement  of 
Article  III,  Subsection  35(c)(2)  of  the 
Rules  of  Fair  Practice  and  in  Subsection 
8(c)(1)(B)  of  the  Government  Securities 
Rules  permanent,  and  to  properly 
reference  the  “Advertising  Regulation 
Department”  throughout  Article  III, 
Section  35  of  the  Rules  of  Fair  Practice 
and  the  Government  Securities  Rules. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized;  proposed  deletions  are  in 
brackets. 

Rules  of  Fair  Practice 

***** 

Communications  With  the  Public 
Sec.  35 

***** 


>  Amendment  No.  1  superseded  the  original  rule 
filing. 


••  15  U.S.C.  780-3  (1988). 
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(c)  Filing  Requirements  and  Review 
Procedures 

(1)  Advertisements  and  sales 
literature  concerning  registered 
investment  companies  (including 
mutual  funds,  variable  contracts  and 
unit  investment  trusts)  not  included 
within  the  requirements  of  Subsection 
(c)(2)  of  this  Section,  and  public  direct 
participation  programs  (as  defined  in 
Article  III,  Section  34  of  the  Rules  of 
Fair  Practice)  shall  be  filed  with  the 
Association’s  Advertising  Regulation 
Department  within  10  days  of  first  use 
or  publication  by  any  member.  Filing  in 
advance  of  use  is  recommended. 
Members  are  not  required  to  file 
advertising  and  sales  Uterature  which 
have  previously  been  filed  and  which 
are  used  without  chainge.  Any  member 
filing  any  investment  company 
advertisement  or  sales  literature 
pursuant  to  this  Subsection  that 
includes  or  incorporates  rankings  or 
comparisons  of  the  investment  company 
Hith  other  investment  companies  shall 
include  a  copy  of  the  ranking  or 
comparison  used  in  the  advertisement 
or  safes  literature. 

'  (2)  Advertisements  concerning 
collateralized  mortgage  obligations 
registered  imder  the  Securities  At  of 
1933,  and  advertisements  and  sales 
literature  concerning  registered 
investment  companies  (including 
mutual  funds,  variable  contracts  and 
unit  investment  trusts)  that  include  or 
incorporate  rankings  or  comparisons  of 
the  investment  company  with  other 
investment  companies  where  the 
ranking  or  comparison  category  is  not 
generally  published  or  is  the  creation, 
either  directly  or  indirectly,  of  the 
investment  company,  its  underwriter  or 
an  affiliate,  shall  be  filed  with  the 
Association’s  Advertising  Regulation 
Department  for  review  at  least  10  days 
prior  to  use  (or  such  shorter  period  as 
the  Department  may  allow  in  particular 
circumstances)  for  approval  and.  If 
changed  or  expressly  disapproved  by 
the  Association,  shall  be  withheld  from 
publication  or  circulation  imtil  any 
changes  specified  by  the  Association 
have  been  made  or,  in  the  event  of 
disapproval,  until  the  advertisement  has 
been  refiled  for,  and  has  received. 
Association  approval.  Any  member 
filing  any  investment  company 
advertisement  or  sales  literature 
pursuant  to  this  Subsection  shall 
include  a  copy  of  the  data,  ranking  or 
comparison  on  which  the  ranking  or 
comparison  is  based.  (This  subsection 
(c)(2)  shall  remain  in  efiect  for  one  year 
from  November  16, 1993  unless 


modified  or  extended  pricx’  thereto  by 
the  Board  of  Governors.] 

***** 

Government  Securities  Rules 

***** 

Communications  With  the  Public 
Sec.  8 

***** 

(c)  Filing  Requirements  and  Review 
Procedures 

(1)  Members  shcdl  file  advertisements 
for  review  with  the  Association’s 
Advertising  Regulation  Department  as 
follows: 

***** 

(B)  advertisements  concerning 
collateralized  mortgage  obligations  shall 
be  filed  with  the  Association’s 
Advertising  Regulation  Department  for 
review  at  least  10  days  prior  to  use  (or 
such  shorter  period  as  the  Department 
may  allow  in  particular  circumstances) 
for  approval  and,  if  changed  or 
expressly  disapproved  by  the 
Association,  sh^l  be  widiheld  from 
publication  or  circulation  imtil  any 
chemges  specified  by  the  Association 
have  been  made  or,  in  the  event  of 
disapproval,  until  the  advertisement  has 
been  refiled  for,  and  has  received. 
Association  approval.  (This  subsection 
(c)(1)(B)  shall  remain  in  effect  for  one 
-  year  from  November  16, 1993  unless 
modified  or  extended  prior  thereto  by 
the  Board  of  Governors.] 
***** 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the'  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
propos^  rule  change  and  discussed  any 
comments  it  receiv^  op  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  sucdr 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  B^s  for.  we  Proposed  Rule 
Change 

As  the  number  of  mutual  funds  has 
increased  substantially  in  recent  years, 
so  has  the  number  of  mutual  fund 
ranking  entities  (“Ranking  Entities’’). 
Ranking  Entities,  as  well  as  mutual 
funds  and  fund,  affiliates,  c^egorizeand 
rank  mutual  funds  by,  for  example,  fund 


typo,  performanice  over  a  given  period  of 
years,  total  return,  standardized  yield 
calculated  pursuant  to  Conimission 
rules,  the  variations  in  sales  charges, 
and  risk/reward.  References  to  such 
rankings  in  mutual  fund  advortisements 
and  sales  literature  have  also  increased 
substantially  in  recent  years  as  members 
have  attempted  to  boost  the  sale  of  fund 
shares  by  touting  the  performance  of 
various  mutual  funds. 

The  NASD  Board  of  Governors 
believes  that  it  is  important  for  the 
Association  to  be  able  to  review  and 
regulate  the  use  of  ranking  materials  and 
the  development  of  customized  rankings 
in  order  to  prevent  the  misleading  use 
of  such  ranldngs.  The  NASD  is, 
therefore,  proposing  to  amend  Article 
III,  Section  35(c)  of  the  NASD  Rules  of 
Fair  Practice  to  require  that  copies  of 
mutual  fund  rankings  and  the  data  on 
which  the  rankings  are  based  be 
submitted  to  the  Association’s 
Advertising  Regulation  Department 
review.  The  proposed  rule  change 
requires  members  filing  advertisements 
or  sales  literature  for  review  which  use 
or  incorporate  mutual  fund  rankings  to 
include  in  the  filing  a  copy  of  the 
ranking  or  comparison.  The  NASD  also 
has  proposed  Guidelines  for  the  Use  of 
Rankings  in  Mutual  Fund 
Advertisements  and  Sales  Literature 
("Guidelines”)  on  which  the  NASD 
review  will  be  based.2 

Subsection  35(cKl)  is  proposed  to  be 
amended  to  require  that  any  member 
that  files  any  investment  company 
advertisements  or  items  of  salm 
literature  pursuant  to  Subsection 
35(c)(1)  which  include  or  Incorporate 
rankings  or  comparisons  of  the 
investment  company  with  other 
investment  companies,  shall  include  a 
copy  of  the  ranking  or  comparison  used 
in  the  advertising  or  sales  literature.  The 
requirements  of  this  proviskm  will 
permit  the  staff  to  immediately 
determine  wheth«  the  use  of  the 
ranking  complies  with  the  Guidelines, 
and  avoid  the  need  for  the  NASD  staff 
to  research  the  ranking  or  attempt  to 
obtain  a  copy  of  the  source  information 
in  order  to  verify  the  accuracy  of  the 
material. 

Subsection  35foK2).  which  currently 
requires  certain  advertisements  to  be 
filed  by  members  10  days  primr  to  use, 
is  proposed  to  be  amen^fod  to  require 
such  pre-use  filing  for  all  Investment 
ccanpany  advertisements  or  items  of 
sales  literature  which  incorporates 


lOn  Novgmbw  4.  t993.  the  NASDaubmfttada 
propoaad  rale  clianga  with  the  Gwunisskm  Plla  ^fal. 
SR-NASP  W  ee)  far  CommlMion  approval.  Tha 
Commiasifm  Intemla  to  pnblith  ootioa  of  the 
Guideliiwa  in  tha  PeJarai  KagMar  concBirantly 
with  notica  of  tha  instant  proposed  rule  change. 
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of  which,  extended  PTC's  registrat.i«n 
until  March  31, 1994.'* 

PTC  provides  depoaitory  facilities  for 
mortgaged-backed  securities,  prunarily 
securities  guaranteed  by  the 
novemment  National  Mortgage 
Association  (“GNMA”V.  FTC  services 
include  certificate  safdfceeping.  book 
entry  delireries,  an  automated  facility 
for  the  pledge  or  segregation  of 
seciuities  and  oth^  services  related  to 
the  immobilization  of  securities 
certificates. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing 
application  within  twenty-one  days  of 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  Such  written  data, 
views,  and  arguments  will  be 
considered  by  the  Commission  in 
granting  registration  or  instituting 
proceeddn^  to  determine  whether 
registration  should  be  denied  in 
accordance  with  Section  19(aKll  of  the 
Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Copies  of  the  application  and  all  written 
comments  will  be  avnilabte  for 
inspection  at  the  Seciuities  and 
Exdiange  Commission’s  Public 
Refarenra  Room,  450  Fifth  Street  NW., 
Washington,  DC  20549.  all  submissions 
should  refer  to  Pile  No;  600-25  and 
should  be  submitted  by  March  8, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regoiation  pursuant  to  delegated 
authorityss 

Margaret  H.  McFartand, 

Deputy  Secwteajr. 

IFR  Doc.  94-J484  Filed  2-14-94r  8:45  ami 
BiUJNQ  CODE  80VM)VM 

CRalMM  Na  34-33500;  File  No.  SRn«CCP- 
93-06) 

Self-Reguiatory  Organization;  Stock 
Clearing  Corporatfon  of  PtiiTadelphia; 
Notice  of  Filing  and  Immediate 
Effectivonooe  of  fVopoeed  Rule 
Change  to  Modify  Recortftig  Fees  for 
PACCTradro 

February  8, 1994 

Pursuant  to  section  19(1^1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act"),!-  n<^ce  is  hereby  given  that  on 
December  21, 1993,  the  Stock  Clearing 
Corporation  ot  Philadelphia  C’SCCP’H 

*  Sacucities  ENchangB  Act  RbImm  Mas.  27958 
(March.  2S,  1980)156.  FR 12614;  29024  (March  26, 
1981),  54  FB:  13846;  30537  (A^l  9. 1992).  57  FR 
12351;  and  32040  (Maach  23;  1993)  58  FB  18802. 

s  17  CFR  200.30-3(a)(60)  (2993). 

1 15  U.S.C.  78*(b)(2;ttt98»)- 


filed  with  the  Securities  and  Exchange 
Commisskin  (“Commissum”)  the 
proposed  mle  change  as  described  in 
Items  1,  H.  and  Ill  below,  which  Items 
have  been  prepared  primarily  by  SCCP. 
a  self-regnktory  ocganizaticm.  The 
Commission  is  publishing  this  notice  to 
soUck  coffimenCs  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regnlatory  Organi2ation*ii 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends 
SCDCP’s  trade  recortfing  fees  for  PACE 
trades.2  The  current  PACE  recocding 
fees  consist  of  a  sliding  scale  with 
volume  discounts.  The  proposed  charge, 
elective  January  3, 1994,  is  a  flat  fee  of 
$0.30  per  trade  side  with  no  volume 
discounts.  SCCP  has  stated  that  the 
purpose  of  the  fee  change  is  to  simplify 
its  billing  and  to  reflect  more  accurately 
its  operatii^  eiqienses  in  recording 
PACE  trades. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Pn^osed  Rule 
Cluuige 

In  its  filing  with  the  Commission, 
SCCP  include  statements  concmning 
the  purpose  of  and  basis  fix’  the 
propos^  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
is  Item  IV  befow.  SCCP  has  prepared 
summaries,  set  forth  in  sections  (A),  (BJ. 
and  (C)  below,  of  the  most  significant 
aspects  of  such  st^mmits. 

CAJ  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for^  the  Ptoposed  Rule 
Change 

SCCP  seeks  to  simplify  its  billing 
schedule  by  amending  its  trade 
recording  fees  for  PACE  trades  by  SCCP 
participants  to  a  fkt  $0.30  per  trade 
side,  llte  nmv  fee  schedule  is  to  become 
effective  upon  the  monthly  billing  cycle 
that  commences  January  3, 1994.  The 
current  PACE  recordation  fees  are  $0.30 
per  side  for  participants  with  1  to  1,000 
PACE  trades  per  month,  $0.27  per  aide 
for  participants  wUh  1,001  to  ^OO 
PACE  trades  per  month,  $0.24  per  side 
for  participants  with  3j001  to  5,000 
PA^  traces  per  month,  and  $0.20  pw 
side  fix  participants  with  5^101  (x  more 
PACE  trades  per  month.  SCCP  L^ates 
that  the  elimination  of  the  discount 
schedule  will  simpiify  ks  fee  structure 
and  billing  process  and  that  it  will 

>  PACE,  an  •cten3Rn  for  th*  PbtUdBlpkia  Stock 
Exchange  Autoinatod  Gommanicaboa  aod 
Execution  System,  fo  a  teal-time  ocber  routing  and 
execution  system. 


reflect  more  accurately  the  operating 
expenses  of  the  recording  service. 

SCCP  states  that  the  proposed  rule 
change  is  consistent  with  section  17A  of 
the  Act  3  and  particularly  with  Section 
17A(bK3XDJ  ^  the  Act  4  in  that  it 
provides  for  the  equitable  ^locations  of 
reasonable  dues,  fees,  and  other  charges 
among  participants. 

(B)  Self-Regulatory  Orgaitization  ’s 
Statement  on  Burden  on  Competition 

SCCP  believes  that  the  proposed  rule 
change  will  neither  have  any  impact  on 
competition  nor  impose  any  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Pasticipants  or  Others 

SCCP  has  neither  solicited  nor 
received  comments  on  the  proposed 
rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  fix 
Commission  Aetran 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19rb)(3)CAJ(ii)  of  the  Act  s  and  Rule  19b- 
4(e)t2j  thereunder  6  because  the 
proposal  establishes  or  changes  a  due, 
fee,  or  odier  charge.  At  any  time  within 
sixty  days  of  the  filing  of  the  proposed 
rule  diange,  the  Commission  may 
summarily  abrogate  such  rale  change  if 
it  appears  to  the  Conmiission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

toterestsd  persons  are  hivited  to 
submit  written  data,  views,  mid 
arguments  concerning  the  foregoing 
Persons  makmg  written  subraissians 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exdiange 
CommissioR,  45Q  Fifth  Street  NW., 
Washington,  DC  2D543.  Copies  of  the 
suhmisskm,  all  sidisequent 
amendments,  all  written  statements 
with  respect  to^  the  proposed  rale 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rale  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ftom  the 
ptdilic  in  accordance  vrith  die 
provisions  of  5  U.S.C.  552,  will  be 

3  IS  U.SX:.  7$q-t  (19S81 

« 15  U.S.C.  78q-l(bK3kD)(19aSk 

3 15  use.  7aa(b)(3)(AUii).  (1988). 

•  17  CFR  240.19b-4(a)(4)  (1993); 
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available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  SCCP.  All  submissions  should 
refer  to  File  No.  SR-SCCP-93-06  and 
should  be  submitted  by  March  8, 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

IFR  Doc.  94-3480  Filed  2-14-94;  8:45  am] 
BILUNO  CODE  8010-01-M 

[Release  No.  34-83600;  File  No.  SR-SCCP- 
93-05] 

Self-Regulatory  Organization;  Stock 
Clearing  Corporation  of  Philadelphia; 
Notice  of  Filing  and  immediate 
Effectiveness  of  Proposed  Rule 
Change  to  Provide  for  a  Thirty-Three 
Percent  Discount  on  Service  Fees  for 
the  Period  of  November  29, 1993,  to 
December  31, 1993 

February  8, 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),^  notice  is  hereby  given  that  on 
December  21, 1993,  the  Stock  Clearing 
Corporation  of  Philadelphia  (“SCCP”) 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  primarily  by  SCCP, 
a  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  form  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  provides  a 
discount  of  thirty-three  percent  for 
SCCP  service  fees  for  the  billing  period 
of  November  29, 1993,  to  December  31, 
1993.  The  discoimt  applies  to  all  SCCP 
service  fees. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
SCCP  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 

7 17  CFR  200.30-3(a)  (12)  (1993). 

>  15  U.S.C  78s(b)(l)  (1988). 


in  Item  IV  below.  SCCP  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

SCCP  seeks  to  discoimt  by  thirty-three 
percent  all  service  fees  charged  by  SCCP 
to  its  participants  for  the  period  of 
November  27, 1993,  to  D^ember  31, 
1993,  which  is  SCCP’s  final  billing  cycle 
for  1993.  The  discount  is  being  provided 
in  anticipation  of  continued  record 
trading  volume  and  related  net  revenues 
being  achieved  by  SCCP  through 
December. 

The  proposed  thirty-three  percent 
discount  will  apply  to  all  service  fees 
billable  in  Decemb<Br  1993,  which  will 
include  all  transaction  related  fees.  The 
discount  will  not  apply  to  fees  that  are 
not  service  related  such  as  margin 
account  interest,  draft  fees,  and  fees 
associated  with  the  signature  guarantee 
progreun  or  the  lost  and  stolen  securities 
program. 

SCCP  states  that  the  proposed  rule 
change  is  consistent  with  section  17A  of 
the  Act  2  and  particularly  with  Section 
17A(b)(3)(D)  of  the  Act  3  in  that  it 
provides  for  the  equitable  allocations  of 
reasonable  dues,  fees,  and  other  charges 
among  participants. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

SCCP  believes  that  the  proposed  rule 
change  will  neither  have  any  impact  nor 
impose  any  burden  on  competition. 

(C)  Self-Regulatory  (Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

SCCP  has  neither  solicited  nor 
received  comments  on  the  proposed 
rule  change.  ’ 

in.  Date  of  Effectiveness  of  the  , 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pinsuant  to  section 
19(b)(3)(A)(ii)  of  the  Act^  and  Rule  19b- 
4(e)(2)  thereunder^  because  the  proposal 
establishes  or  changes  a  due,  fee,  or 
other  charge.  At  any  time  within  sixty 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 

*15U.S.C  78q-l  (1988). 

3 15  U.S.C  78q-l  (b)(3)(D)  (1988). 

« 15  U.S.C  78s(b)(A)(ii)  (1988). 

» 17  CTR  24O.19b-4(0)(4)  (1993). 


necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi'om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  dkimmission’s  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  SCCP.  All  submissions  should 
refer  to  File  No.  SR-SCCP-93-05  and 
should  be  submitted  by  March  8, 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland,  i 

Depu  ty  Secretary. 

(FR  Doc.  94-3481  Filed  2-14-94;  8:45  am| 
BILUNO  CODE  8010-01-M 

[Rel.  No.  IC-20065;  811-6630] 

Dynamic  America  Growth  Fund,  Inc.; 
Application 

February  8, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  “ACT”). 

APPLICANT:  Dynamic  America  Growth 
Fun^  Inc.  (the  “Fund”). 

RELEVANT  ACT  SECTIONS:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  October  28, 1993,  and  amended  on 
February  3, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 


"17  CFR  200.30-3(a)(12)  (1993). 
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Interested  persons  may  retpiest  a 
hearing  by  writing  to  SEC's 

Secretary  and  serving  applicant  with  a 
copy  of  the  request,  p^sonally  or  hy 
mail.  Hearing  requests  should  be 
received  by  Ae  SEC  by  5:30  p.m.  on 
March  4, 1994,  Mid  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  tihe  fonn  of  an  affidavit,  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  ^ould  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 

Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
vvTiting  to  ffie  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicant,  7100  West  Center  Road, 

Suite  500,  Omaha,  Nebraska  68106. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  G.  Mari.  Senior  Special  Coimsel, 
(202)  272-3030,  or  Barry  D.  Millet. 
Senior  Special  Counsel,  (202)  272-3018 
(Division  of  Divestment  Management, 
Office  of  Investment  Company 
Regulation!. 

SUPF>L£MENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  fi-om  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Applicant  is  a  Maryland 
corporation,  and  an  open-end, 
diversified,  management  investment 
company.  On  April  10, 1992,  applicant 
registered  under  the  Act  and  filed  a 
registration  statement  pursuant  to 
section  8(b)  under  the  Act.  On  that  same 
date,  applicant  registered  one  billion 
shares  under  the  Securities  Act  of  1933. 
Applicant’s  registration  statement 
became  effective  on  October  1, 1992. 

2.  The  sale  by  Mutual  of  Omaha 
Insurance  Company  of  the  Fund’s 
adviser.  Mutual  of  Omaha  Fund 
Management  Company  (“FMD”),  toThe 
Pioneer  Group,  Inc.  f ‘Pioneer”), 
precipitated  the  liquidation  of 
applicant.  Since  Pioneer  indicated  it 
had  no  interest  in  serving  as  successor 
investment  advisor  to  applicant,  or  in. 
performing  any  of  the  other  duties  and 
responsibilities  then  being  performed  by 
FMC,  applicant’s  board  of  directors 
determined  that  it  was  in  the  best 
interest  of  the  Fund’s  shareholders  to 
Uquidate  the  Fund.  As  started  in 
applicant’s  proxy  statement,  dated 
September  28, 1993  ("Proxy 
Statement”),  the  board  also  based  its 
decision  on  the  lack  of  interest  by  other 
advisers  comparable  to  FMC  because  of 
the  Fimd’s  sinall  size  and  its  expenses 
relative  to  its  income.  The  Proxy 
Statement  also  states  that  another 


important  factor  in  the  direetors* 
dedsLon  was  FMC’s  and  the  Fund’s 
underwriter.  Securities  America,  Iiu:.  ’s, 
willingness  to  absorb  the  Fund’s 
organizational  costs,  and  FMC’s 
willingness  to  reimburse  each  of  the 
Fimd’s  shareholders  the  difference 
between  the  liquidation  value  of  the 
Fimd  shares  owned  by  the  shareholder 
and  the  amount  the  shareholder 
originally  invested  in  the  Fund. 

3.  Pursuant  to  the  Plan  of  Complete 
Liquidation  and  Dissolution  (Appendix 
“A”  to  the  Proxy  Statement!  (the 
“Plan”!,  the  shareholders  would  receive 
the  “Liquidation  Value”  of  the  shares  of 
the  Fund’s  issued  and  oxitstanding 
common  stock  they  owned  on  the  date 
of  distribution.  The  Liquidation  Value 
means,  as  ol  the  distribution  date,  the 
aggregate  value  of  all  the  assets  of  the 
Fimd  on  such,  date,  less  the  aggregate 
amount  of  all  the  liabilities  of  the  Ftmed 
on  such  date,  divided  by  the  total 
number  of  shares  of  common  stock  of 
the  Fund  on  such  date.  The  Plan  also 
stMed  that  each  shareholder  of  the  Fund 
will  be  reimbursed  by  FMC  for  the 
amount  of  the  difference  between  the 
Liquidation  Value  and  the  amount  the 
shareholder  originally  invested  in  the 
Fund. 

4.  Applicant  filed  with  the  SEC,  on 
September  1, 1993,  prelinunary  proxy 
material  for  the  shareholders  meeting  to 
approve  the  Plan.  'The  proxy  materials 
were  distributed  to  applicant’s 
shareholders  on  September  17, 1993.  As 
stated  in  the  “Certificate  of  Votes  Cast,” 
attached  as  part  of  Exhibit  ”D”  to  the 
application,  on  September  28, 1993,  a 
majority  of  the  outstanding  voting 
securities  of  applicant  approved  3ie 
Plan,  by  a  vote  of  28,903.101  for  and  0 
against  (with  404.716  abstentions). 

5.  All  of  applicant’s  assets  were 
converted  to  cask  before  dissolution  and 
were  distributed  out  as  such. 
Immediately  prior  to  liquidation,  there 
was  one  class  of  common  stock,  with  a 
net  asset  value  per  share  of  $8.82,  and 
an  aggregate  value  of  $337,018.00  as  of 
September  28, 1993,  when  applicant 
distributed  all  its  assets  toils 
shareholders  at  oat  asset  value. 
Additional  amounts  were  paid  by  FMC 
to  certain  shareholders  if  their  cost  liasis 
(using  FIFO)  was  greater  than  net  asset 
value  on  September  28,  1993. 
Sharelaoldets  thus  received  total 
distributions  of  the  greater  of  current  net 
asset  value  or  their  cost  basis. 

6.  Applicant’s  investment  adviser 
paid  applicant’s  up  front  organizational 
costs  of  $50,000.00  upon  liquidation, 
and  applicant’s  principaLunderwriter 
paid  $3,566.00  of  those  costs. 
Applicant’s  underwriter  is  incurring  any 
other  expenses,  primarily  legal  and 


accounting  review,  relating  directly  to 
the  dissehttioa.  The  investment  ativisM^ 
has  incurred  any  type  of  routine 
expenses,  such  as  proxy  solicitatioa,  by 
its  agreement  to  make  each  record-date 
shareholdM^  whole  upon  die  dissolution. 

7.  At  the  time  of  filing  the  application, 
applicant  had  no- assets,  outstanding 
debts  or  liabilities.  Applicant  has  no 
shar^olders  and  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 
Applicant  is  not  engaged,  nor  does  it 
propose  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affoirs. 

8.  Applicant  intends  to  file  for  a 
Certificate  of  Dissolution  with  the  State 
of  Maryland  after  it  receives  the  relief 
requested  herein,  declaring  that 
applicant  has  ceased  to  be  an 
investment  company. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  U.  McFarland, 

Deputy  Secretary^ 

IFR  Doc.  94-3486  Filed  2-14-94;  8:45  am) 
BtUJNO  COOT  801«-ei-M 


DEPARTMENT  OF  STATE 

[Public  Notice  1947] 

Public  biformation  Cotiection 
Requirement  Submitted  to  0MB  for 
Reuiewr 

AGENCY:  Department  of  State. 

ACTION:  The  Department  of  State  has 
submitted  the  following  public 
information  collection  requirement  to 
OMB  for  review  and  clearance  uiider  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  chapter  35. 

SUMMARY:  Executive  Order  1286Z  dated 
September  11, 1993,  aims  at  ensuring 
that  the  Federal  Government  provides 
the  highest  quality  service  possible  to 
the  American  people  and  requires 
survey  tasks  as  steps  in  establishing  and 
implementing  customer  service 
standards.  The  Department  of  State  will 
be  using  customer  surveys  in  the  areas 
of  consular,  business,  security,  public 
information  and  authentication  services, 
and  such  odiers  as  may  be  identified  in 
order  to  improve  services  to  the  public 
and  to  provide  them  more  efficiently. 
The  following  summaries  the 
information  collection  ploposat 
submitted  to  OMB: 

Type  of  request — New. 

Originating.office — Office  of  National 
Performance  Ri^ew. 

Title  of  iaformation  coUectioa — 
Voluntary  Customer  Surveys  to 
Implement  Executive  C^der  12862. 

Frequency — Annual. 
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Respondents — Recipients  of  services 
in  the  areas  of  consular,  business 
interests,  security,  public  information 
and  authentication  of  documents. 

Estimated  number  of  respondents — 
11,680. 

Average  hours  per  response — 15 
minutes. 

Total  estimated  burden  hours — 1,652. 

44  U.S.C  3504(h)  does  not  apply,  as  no 
rulemaking  is  being  conducted  in 
connection  with  this  information 
collection. 

AOOmONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  proposed  forms  and 
supporting  dociunents  may  be  obtained 
horn  Gail  ].  Cook  (202)  647-3538. 
Comments  and  questions  should  be 
directed  to  (OMB)  Jefferson  Hill  (202) 
395-3176. 

Dated;  February  3, 1994. 

Patrick  F.  Kennedy, 

Assistant  Secretary  for  Administration.  ■ 
iFR  Doc.  94-3421  Filed  2-14-94;  8:45  am) 
BILUNO  CODE  4710-24-M 


[Public  notice  1945] 

Shipping  Coordinating  Committee, 
Subcommittee  on  Sataty  of  Life  at  Sea 
Working  Group  dn  _ 
Radiocommunications;  Meetings 

The  Working  Group  on 
Radiocommunications  of  the 
Subcommittee  on  Safety  of  Life  at  Sea 
will  conduct  open  meetings  at  9:30  a.m. 
on  April  27, 1^4.  and  June  15. 1994. 
These  meetings  will  be  held  in  the 
Department  of  Transportation 
Headquarters  Building,  400  Seventh 
Street,  SW.,  Washington.  DC  20950. 

The  purpose  of  these  meetings  is  to 
prepare  for  the  40th  Session  of  the 
International  Maritime  Organization 
(IMO)  Subcommittee  on 
Radiocommunications  which  is 
scheduled  for  early  1995,  at  the  IMO 
headquarters  in  London,  England. 

Agenda  items  include  preparation  for 
the  40th  Session,  primarily  related  to 
the  implementation  of  the  Global 
Maritime  Distress  and  Safety  System 
(GMDSS). 

Members  of  the  public  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  room. 

For  further  information  and  meeting 
room  number,  contact  Mr.  Ronald  J. 
Grandmaison,  U.S.  Coast  Guard 
Headquarters  (G-TTM),  2100  Second 
Street,  SW.,  Washington,  DC  20593- 
0001.  Telephone:  (202)  267-1389. 


Dated;  January  13, 1994. 

Geofibrey  Ogden, 

Chairman,  Shipping  Coordinating  Committee. 
(FR  Doc.  94-3499  Filed  2-14-94;  8:45  am) 
BIUJNO  COOC  4710-07-11* 


[Public  Notice  1946] 

Ship^g  Coordinating  Committee, 
International  Maritime  Organization 
(IMO)  Legal  Committee;  Meeting 

The  U.S.  Shipping  Coordinating 
Committee  (SHQ  will  conduct  an  open 
meeting  at  10  a.m..  on  Tuesday.  March 
1. 1994.  in  room  4315  of  U.S.  Coast 
Guard  Headquarters.  2100  Second 
Street.  SW..  Washington.  DC.  The 
primary  purpose  of  this  meeting  is  to 
prepare  for  the  70th  Session  of  the 
International  Maritime  Organization 
(IMO)  Legal  Committee  to  be  held 
March  21  through  25. 1994,  in  Lcmdon. 

To  facilitate  the  attendance  of  those 
participants  who  may  be  interested  in 
only  certain  aspects  of  the  public 
meeting,  the  first  subject  addressed  will 
be  the  ^afl  International  Convention  on 
Liability  and  Compensation  for  Damage 
in  Connection  with  the  Carriage  of 
Hazardous  and  Noxious  Substances  by 
Sea  (HNS  Convention).  The  second 
major  subject,  which  will  be  considered 
at  approximately  11:30  a.m..  will  be  a 
discussion  on  revisions  to  the  1976 
Convention  on  Limitation  of  LiabiHty 
for  Maritime  Claims  (’76  LLMC). 

The  draft  HNS  Convention  would 
impose  strict  liability  upon  the 
shipowner  for  damages  arising  from 
hazardous  substances  up  to  a  yet-to-be- 
determined  limit  of  liability  with  a 
second-tier  international  fund  available 
to  provide  compensation  for 
catastrophic  damages  or  when  the 
shipowner,  for  one  reason  or  another, 
could  not  pay.  The  second-tier 
international  fund,  modeled  after  the 
International  Oil  Pollution 
Compensation  Fund,  may  be  financed 
by  levies  imposed  upon  hazardous  cargo 
shipments  or  by  postinddent 
collections. 

The  draft  convention  would  provide 
compensation  for  environmental 
damage  as  well  as  personal  injury  and 
property  damage  from  a  broad  range  of 
substances  including  oils  (those  not 
covered  under  the  oil  regimes),  bulk 
liquid  cargo,  bulk  sohd  cargo,  bulk 
gases,  packaged  cargo,  and  flammable 
residues. 

At  the  69th  Session,  the  Legal 
Committee  decided  to  recommend  that 
a  Diplomatic  Conference  be  scheduled 
for  early  1996.  The  Committee  also 
began  to  distinctly  lean  towards  certain 
features  in  the  draft  convention:  a 


simplified  two-tier  structure  with  the 
second  tier  split  into  a  few  independent 
accounts  entirely  funded  by 
postinddent  contributions  from  the 
bulk  chemical  industry  (and  perhaps 
some  large  volume  types  of  container 
cargos)  a^  definition  of  HNS  by 
reference  to  existing  IMO  codes. 
However,  final  dedsions  on  these  issues 
have  not  been  made.  Other  important 
questions  remain  to  be  answered  which 
include: 

(1)  Whether  to  proceed  with  a  two  tier 
convention  for  the  1996  Diplomatic 
Conference  or  to  concentrate  on  a  single 
tier  convention  for  the  Conference  and 
start  on  the  second  inunediately  after. 

(2)  How  to  define  the  entities 
responsible  for  making  payments  to  the 
second  tier  international  frmd; 

(3)  Which  substances  would  be 
included  within  the  scope  of  the 
convention’s  coverage  for  purposes  of 
both  compensating  damage  as  well  as 
for  financing  of  the  second-tier  fund; 
and 

(4)  Whether  postinddent  funding  of 
the  second-tier  fund  is  apf»t>priate  for 
all  types  of  HNS  carga 

The  views  of  the  public,  and 
particularly  those  of  affeded  maritime 
commerdd  and  environmental 
interests,  are  requested. 

'The  Legal  Committee  began  work  on 
the  ‘76  LLMC  at  the  69th  Session.  'The 
Conunittee  focused  discussion  on  a  draft 
protocol,  submitted  by  the  United 
Kingdom,  which  provides  for  raising  the 
limits  of  liability  and  a  streamlined  tadt 
amendment  procedure.  Some 
delegations  expressed  interest  in 
worldng  on  provisions  to  allow  state 
parties  to  adopt  their  own  Umits,  or  opt 
out  of  limits  altogether  in  cases  of 
personal  injury  and  death  or  for  claims 
of  passen«rs.  Discussion  on  these 
topics  and  a  decision  on  an  accelerated 
work  timetable  are  expected  at  the  70th 
session  in  March. 

Although  the  United  States  has  not 
ratified  t^  convention,  interests  within 
the  United  States — such  as  owners  of 
foreign  flag  vessels  and  passengers  on 
foreign  flag  vessels — ^may  be  affected  by 
changes  to  this  convention.  The  views 
of  the  public  are  requested. 

Members  of  the  public  are  invited  to 
attend  the  SHC  meeting,  up  to  the 
seating  capacity  of  the  room.  For  further 
information  or  to  submit  views 
concerning  the  subjects  of  discussion, 
contact  eiAer  Captain  David  J.  Kantor  or 
Lieutenant  Lee  A.  Handford,  U.S.  Coast 
Guard  (G-LMI),  2100  Second  Street. 
SW.,  Washington.  DC  20593,  telephone 
(202)  267-1527,  telefax  (202)  267-4498. 
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Dated;  February  1, 1994. 

Geofifrey  Ogden, 

Chairman,  Shipping  Coordinating  Committee. 
[FR  Doc.  94-3500  Filed  2-14-94;  8;45  am] 
BILUNQ  cooe  4n0-07-M 


DEPARTMENT  OF  TRANSPORTATION 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ended  February  4, 1994 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation’s 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  45723. 

Date  filed:  February  1, 1994. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  1, 1994. 

Description:  Application  of 
Transportes  Aereos  Ejecutivos,  S.A.  de 
C.V.,  pursuant  to  Section  402  of  the  Act 
and  Subpart  Q  of  the  Regulations, 
requests  the  Department  of 
Transportation  to  amend  its  foreign  air 
CEurier  permit  to  the  extent  necessary  to 
authorize  it  to  engage  in  daily  scheduled 
air  transportation  of  persons,  property 
and  mail  on  the  Mexico-U.S.  scheduled 
combination  route;  the  terminal  point 
Morelia,  Mexico,  on  the  one  hand,  and 
the  coterminal  points  Chicago,  II;  Los 
Angeles,  CA;  San  Jose,  CA;  Ontario,  CA; 
and  Oakland,  CA,  on  the  other  hand. 

Docket  Number:  46528. 

Date  filed:  February  4, 1994. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  4, 1994  . 

Descript.jn:  Supplement  to  the 
Application  of  Northwest  Airlines,  Inc., 
pursuant  to  Section  401  of  the  Act  and 
Subpart  Q  of  the  Regulations,  requests 
the  Department  to  grant  it  an  amended 
certificate  of  public  convenience  and 
necessity  for  Route  129  to  authorize 


Northwest  to  provide  service  between 
the  United  States  and  Vietnam. 

Phyllis  T.  Kaylor, 

Chief,  Documentary  Services  Division. 

[FR  Doc.  94-3453  Filed  2-14-94;  8:45  am] 
BILUNQ  CODE  491(>-62-P 


Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  February 
4, 1994 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
imder  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  49388. 

Date  filed:  ]anuaiy  31,  1994. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  MV/PSC/094  dated  December 
14, 1994,  Mail  Vote  S063 — Assignment 
of  Airline  Code  Numbers. 

Proposed  Effective  Date:  March  23, 
1994. 

Docket  Number:  49389. 

Date  filed:  January  31, 1994. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC31  Telex  Mail  Vote  669, 
Sendai-Honolulu  fares  r-1  to  r-14. 

Proposed  Effective  Date:  March  1, 
1994. 

Docket  Number:  49390. 

Date  filed:  January  31, 1994. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC23  Reso/P  0633  dated 
January  28,  1994,  Europe-Southeast  Asia 
Expedited  Resos. 

Proposed  Effective  Date:  March  1, 
1994. 

Docket  Number:  49394. 

Date  filed:  February  2, 1994. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TCl  Telex  Mail  Vote  665, 
Excursion  Fares  within  South  America, 
Telex — Amending  Mail  Vote. 

,  Proposed  Effective  Date:  February  15, 
1994. 

Docket  Number:  49402. 

Date  filed:  February  4, 1994. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  COMP  Telex  Mail  Vote  670, 
Delete  cities  from  Add-On  Tables, 
Telex- Amending  Mail  Vote  . 

Proposed  Effective  Date:  March  1, 
1994. 

Phyllis  T.  Kaylor, 

Chief,  Documentary  Services  Division. 

(FR  Doc.  94-3^54  Filed  2-14-94;  8:45  am] 
BILUNQ  CODE  4910-42-P 


Office  of  the  Secretary 

Wet  Lease  Approvals  Under  Part  207 

The  Department  has  recently  become 
aware  of  instances  in  which  U.S.  air 
carriers  may  have  violated  the 
requirements  of  part  207  of  the 
Department’s  rules  (14  CFR  part  207) 
regarding  the  prior  approval  of  long¬ 
term  wet  leases  to  foreign  carriers. 

Section  207.10  of  the  Department’s 
rules  (14  CFR  207.10)  requires  that  U.S. 
carriers  obtain  a  statement  of 
authorization  prior  to  performing 
service  for  a  foreign  air  carrier  pursuant 
to  a  long-term  wet  lease.  A  long-term 
wet  lease  is  defined  as  a  lease  imder 
which  the  lessor  provides  aircraft  and 
crews  for  a  term  that  “either  (a)  lasts 
more  than  60  days,  or  (b)  is  part  of  a 
series  of  such  leases  that  amounts  to  a 
continuing  arrangemenii  lasting  more 
than  60  days.’’ 

Confusion  has  arisen  over  when 
extensions  or  renewals  of  non-exclusive, 
short-term  leases,  resulting  in  terms  of 
longer  than  60  days,  trigger  the  approval 
requirements  of  section  207.10.  While 
the  original  intention  of  the  lessor  or 
lessee  may  not  be  to  engage  in  a  lease 
of  extended  duration,  a  variety  of 
unfore-seen  circumstances,  such  as 
delays  in  new  aircraft  delivery  to  the 
lessee,  may  result  in  •continuation  of 
leases  beyond  the  60-  day  short-term 
limit.  In  other  instances,  the  desire  on 
the  part  of  the  lessee  to  maintain 
flexibility  may  preclude  a  long-term 
agreement. 

For  purposes  of  clarifying  the 
Department’s  enforcement  policy  under 
part  207,  we  wish  to  take  this 
opportunity  to  state  that  U.S.  carriers 
must  submit  wet  leases  with  foreign 
carrier  lessees,  whether  or  not  they  are 
exclusive,  to  the  Department  for  prior 
approval  under  §  207.10  whenever  it 
becomes  apparent  that  the  combined 
term  of  the  original  wet  lease  and  any 
extensions  or  renewals  will  exceed  60 
days.  The  Department’s  Office  of 
Aviation  Enforcement  and  Proceedings 
has  advised  us  that,  while  instances  in 
the  recent  past  involving  a  series  of 
leases  violating  §  207.10  have  resulted 
in  warning  letters  to  the  carriers,  future 
violations  may  be  groimds  for  formal 
enforcement  action  including  the 
assessment  of  civil  penalties.  If  you 
have  questions  regarding  this  matter, 
please  contact  the  U.S.  Air  Carrier 
Licensing  Division,  Office  of 
International  Aviation  at  (202)  366- 
2390,  or  the  Office  of  Aviation 
Enforcement  and  Proceedings,  Office  of 
the  General  Counsel  at  (202)  366-9349. 
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We  will  serve  a  copy  of  this  notice  on 
all  U.S.  and  foreign  air  carriers  and  will 
publish  a  copy  in  the  Federal  Register. 

Issued  in  Washington,  D.C,  on  February  9, 
1994. 

Paul  L.  Gretch, 

Director,  Office  of  International  Aviation. 

IFR  Doc  94-3513  Filed  2-14-94;  8:45  ami 
BILUNQ  CODE  4»1»-62-P 


Federal  Aviation  Administration 

Noise  Exposure  Map  Notice;  Mansfield 
Lahm  Municipal  Airport;  Mansfield,  OH 

AGENCY:  Fedend  Aviation 
Administration,  DOT. 

ACTIOM:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  Qty  of  Mansfield 
for  Mansfield  Lahm  Municipal  Airport 
under  the  provisions  of  Title  I  of  the 
Aviation  ^fety  and  Noise  Abatement 
Act  of  1979  tPub.  L.  96-193)  and  14  CFR 
part  150  are  in  compliance  with 
applicable  requirements. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA’s  determination  on  the  noise 
exposure  maps  is  January  11, 1994. 

FOR  FURTHER  INFORMATKIN  CONTACT: 
Barbara  A.  Hammes,  Federal  Aviation 
Administration,  Great  Lakes  Regicm, 
Detroit  Airports  District  Office,  DET 
ADO-670.7,  Willow  Rim  Airport,  East, 
8820  Beck  Road,  Belleville,  Michigan 
48111,  (313)  487-7298. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  the  Mansfield  Lahm  Municipal 
Airport  are  in  compliance  with 
applicable  requirements  of  part  150, 
effective  January  11, 1994. 

Under  Section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  “the  Act"), 
and  airport  operator  may  submit  to  the 
FAA  noise  exposure  maps  which  meet 
applicable  regulations  and  which  depict 
non-compatible  land  uses  as  of  the  date 
of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  the  FAA  to  be  in  compliance 
with  the  requirements  of  Federal 
Aviation  Regulations  (FAR)  part  150, 


promulgated  pursuant  to  title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  non-compatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  non-compatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
description  submitted  by  the  City  of 
Mansfield  for  Mansfield  Lahm 
Municipal  Airport.  The  specific  maps 
under  consideration  are  the  noise 
exposure  maps:  “Mansfield  Lahm 
Municipal  Airport — Existing  Noise 
Exposure  Map’*  and  “Mansfield  l.Hhm 
Municipal  Airport — Future  (1994)  Noise 
Exposure  Map”  following  Chapters  IV 
and  V,  respectively,  of  the  submission. 
The  FAA  has  determined  that  these 
maps  for  Mansfield  Lahm  Municipal 
Airport  are  in  compliance  with 
applicable  requirements.  This 
determination  is  effective  on  January  11, 
1994.  The  FAA’s  determination  on  an 
airport  operator’s  noise  exposure  maps 
is  limited  to  a  finding  that  the  maps 
were  developed  in  accordance  with  the 
procediures  contained  in  appendix  A  of 
FAR  part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant’s  data,  information  or  plans, 
or  a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  Section  103  of  the  Act, 
it  should  be  noted  foatihe  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  intnpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act 
These  functions  are  inseparable  fiom 
the  ultimate  land  use  control  and 
planning  responsilnliti^  of  local 
government  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  throu^  the  FAA’s  review  of 
noise  exposure  maps.  'TherefcHe,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with-thoee  public  agencies  and 
planning  agencies  with  which 
consultatiim  is  required  under  section 
103  ofthe  Act.  *1110  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  Section  150.21  of  FAR  part  ISO, 


that  the  ^tutorily  required  consultation 
has  been  accomplished  t- 
Copies  of  the  noise  exposure  maps 
and  of  the  FAA’s  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations: 

Federal  Aviation  Administration:  Great 
Lakes  Region;  Airports  Division 
Office,  2300  East  Devon  Avenue, 
room  269,  Des  Plaines,  Illinois  60018 
Federal  Aviation  Administration, 
Detroit  Airports  District  Office, 
Willow  Run  Airport,  East,  8820  Beck 
Road,  Belleville,  Midigan  48111 
Mansfield  Lahm  Municipal  Airport, 
2000  Harrington  Memorial  Road, 
Mansfield,  Ohio  44903 
Questions  may  be  directed  to  the 
individual  nam^  above  under  the 
heading,  FOR  FURTHER  N^ORMATION 
CONTACT. 

Issued  in  Belleville,  Michigan,  on  January 
11,1994. 

Dean  C  Nitz, 

Manager.  Detroit  Airports  District  Office, 
Great  Lakes  Region. 

!FR  Doc.  94-3450  Filed  2-14-94;  8:45  am) 
BILUNQ  CODE  4»ie-1S-M 


Receipt  of  Noise  Compatibility 
Program  and  Request  for  Review; 
Kalamazoo/Battfe  Creek  International 
Airport,  Kalamazoo,  Ml 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice. 

SUMMARY:  'The  Federal  Aviation 
Administration  (FAA)  announces  that  it 
is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Kalmnazoc/Battle  Creek 
International  Airport  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  (hereinafter  referred  to 
as  “the  Act”)  and  14  CFR  part  150  by 
Kalamazoo  Coimty  Board  of 
Commissioners.  'Iliis  program  was 
submitted  subsequent  to  a 
determination  by  the  FAA  that 
associated  noise  exposure  maps 
submitted  under  14  CFR  part  ISO  for 
KalamaZoo/Battle  Creek  fotemational 
Airport  were  in  compliance  with 
applicable  requirements  effective  March 
1, 1993.  'The  proposed  noise 
compatibility  program  will  be  approved 
or  disapproved  on  or  before  May  17, 
1994. 

EFFECTIVE  DATE:  The  effective  date  of  the 
start  of  the  FAA’s  review  of  the  noise 
compatibility  program  is  November  18. 
1993.  *1110  puolic  comment  period  ends 
March  18, 1994. 

FOR  FURTHER  MPORMATION  CONTACT. 
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Ernest  P.  Gubry,  Community  Planner, 
Federal  Aviation  Administration, 

Detroit  Airports  District  Office,  Willow 
Run  Airport,  East,  8820  Beck  Road, 
Belleville,  Michigan  48111.  Comments 
on  the  proposed  noise  compatibility 
program  should  also  be  submitted  to  the 
above  office. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  Kalamazoo/ 
Battle  Creek  International  Airport  which 
will  be  approved  or  disapproved  on  or 
before  May  17, 1994.  This  notice  also 
announces  the  availability  of  this 
program  for  public  review  and 
comment. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  the  FAA  to  be  in  compliance 
with  the  requirements  of  Federal 
Aviation  Regiilations  (FAR)  part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  non-compatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  non-compatible  uses. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for 
Kalamazoo/Battle  Creek  International 
Airport,  effective  on  November  18, 

1993.  It  was  requested  that  the  FAA 
review  this  material  and  that  the  noise 
mitigation  measvues,  to  be  implemented 
jointly  by  the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  program  imder  section 
104(b)  of  the  Act.  Preliminary  review  of 
the  submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximiun  of  180  days,  will  be 
completed  on  or  before  May  17, 1994. 

The  FAA’s  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  non-compatible  land 
uses  and  preventing  the  introduction  of 
additional  non-compatible  land  uses. 
Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 


will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA’s  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration, 

Detroit  Airports  District  Office, 
Willow  Rim  Airport,  East,  8820  Beck 
Road,  Belleville,  Michigan  48111. 
Kalamazoo/Battle  Creek  International 
Airport,  5235  Portage  Road, 
Kalamazoo,  Michigan  49002. 
Questions  may  be  directed  to  the 
individual  nam^  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Belleville,  Michigan,  on 
November  18, 1993. 

Dean  C  Nitz, 

Manager,  Detroit  Airports  District  Office,  FAA 
Great  Lakes  Region. 

IFR  Doc.  94-3451  Filed  2-14-94;  8:45  am) 
BILUNG  CODE  4eia-13-M 


Research,  Engineering  and 
Development  Advisory  Committee; 
Flight  Service  Technology 
Subcommittee 

Pursuant  to  Section  10(A)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-362;  5  U.S.C.  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the  Flight 
Service  Technology  Subcommittee  of 
the  Federal  Aviation  Administration 
Research,  Engineering  and  Elevelopment 
Advisory  Committee  to  be  held  on 
Tuesday,  March  8, 1994,  at  9:30  a.m. 

The  meeting  will  take  place  at  the 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW., 

Washington,  DC,  in  the  MacCracken 
Room  on  the  tenth  floor. 

The  agenda  for  this  meeting  will 
include  a  review  and  discussion  of 
current  and  future  technology 
associated  with  pre-flight  weather,  flight 
plan  filing,  and  in-flight  information 
services,  and  a  discussion  of 
technological  options  for  providing 
these  services  in  the  year  2000  and 
beyond.  The  Subcommittee  will 
consider  recommendations  relating  to 
the  provisioning  of  these  services  by 
government  and  industry. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Subcommittee 
Chairman,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  wishing  to  present  oral 
statements,  obtain  information,  or  plan 
to  access  the  building  to  attend  the 
meeting  should  contact  Mr.  Carl 
McCullough,  ASE-10,  at  (202)  287- 
^595,  or  Ms.  Jan  Peters,  ASD-3,  at  (202) 


287-8543  in  the  Office  of  the  Associate 
Administrator  for  System  Engineering 
and  Development,  800  Independence 
Avenue,  SW.,  Washin^on,  EX]  20591. 

Members  of  the  public  may  present  a 
written  statement  to  the  subcommittee 
at  any  time. 

Issued  in  Washington,  DC,  on  February  10, 
1994. 

Martin  T.  Pezesky, 

Executive  Director,  Research,  Engineering  and 
Development  Advisory  Committee. 

(FR  Doc.  94-3452  Filed  2-14-94;  8:45  am) 
BILUNQ  CODE  4810-1S-M 


Federal  Highway  Administration 

[FHWA  Docket  No.  94-2] 

Request  for  Public  Participation  in  the 
Development  of  an  Intelligent  Vehicle- 
Highway  Systems  (IVHS)  National 
Program  Plan 

AGENCY:  Federal  Highway 
Administration  (FHWA),  IXDT. 

ACTION:  Reopening  of  comment  period. 

SUMMARY:  The  Department  of 
Transportation  published  a  notice  in  the 
Federal  Register  on  December  16, 1993 
(58  FR  65814),  in  which  the  agency 
sought  public  participation  in  the 
development  of  the  National  Intelligent 
Vehicle-Highway  Systems  (EVHS) 
Program  Plan  (the  Plan).  The  comment 
period  closed  on  January  31, 1994.  In 
response  to  a  request  for  an  extension  of 
the  comment  period,  the  FHWA  is 
reopening  the  comment  period  until 
February  25, 1994. 

DATES:  Comments  on  the  October  1993 
draft  of  the  National  EVHS  program  Plan 
are  due  February  25, 1994.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  possible. 
ADDRESSES:  Comments  should  be  sent 
(preferably  four  copies)  to:  Docket  Clerk, 
Docket  No.  94-2,  room  4232,  United 
States  Department  of  Transportation, 
Federal  Highway  Administration,  HCC- 
10,  400  Seventh  Street,  SW, 

Washington,  IX]  20590.  To  obtain  a 
copy  of  the  October  1993  draft  EVHS 
National  Program  Plan,  please  provide  a 
self-addressed  label  to;  Federal  Highway 
Administration,  HTV-10,  400  Seventh 
Street,  SW.,  room  3400,  Washington,  IX] 
20590.  When  requesting  a  copy  of  the 
Plan,  please  submit  a  brief  outline 
including  your  name,  the  name  of  your 
organization  (if  applicable),  a  statement 
of  your  primary  interest  in  the  National 
IVHS  Program  Plan,  a  telephone 
number,  and  a  fax  number. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Euler,  Chief,  Program  Management  and 
Systems  Engineering  Division,  Federal 
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Highway  Administration,  HTV-10, 400 
Seventh  Street,  SW.,  room  3400, 
Washington,  DC  20590,  Ph:  (202)  366- 
2196,  Fax:  (202)  366-8712.  Office  hours 
are  from  7:45  a.m.  to  4:15  p.m.,  e.t, 
Monday  through  Friday,  except  legal 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION:  The  Plan 
will  describe  the  systematic 
development  of  a  set  of  IVHS  user 
services,  including  the  research, 
development,  operational  testing,  and 
commercial  product  development  that 
need  to  be  accomplished  to  reach 
deployment  of  these  services.  Because 
the  Plan  is  being  developed  with  the 
user  as  the  focus,  the  Department  is 
interested  in  participation  from  a  broad 
range  of  individuals  and  organizations 
including,  but  not-limited  to,  public 
officials  from  State  and  local 
governments,  consvuner  groups,  vehicle 
manufacturers  and  other  private  sector 
entities,  transit  authorities,  toll 
authorities,  small  businesses,  academic 
institutions,  associations,  and 
individual  citizens. 

An  incomplete  working  first  draft  of 
the  Plan  (October  1993)  is  now 
available.  The  second  draft  is  scheduled 
to  be  available  in  May  1994.  The  final 
Plan  is  scheduled  to  be  available  in 
November  1994.  In  developing  the 
second  and  final  drafts  of  the  Plan,  the 
Department  of  Transportation  will  be 
working  cooperatively  with  other 
organizations,  including  IVHS 
AMERICA. 

The  development  of  the  IVHS 
Program  Plan  is  an  open  process,  and 
the  Department  is  also  interested  in 
improving  its  overall  outreach  activities 
on  the  program  planning  efiort.  The 
success  of  the  IVHS  program  depends 
on  the  active  participation  of  the 
stakeholders — public  officials  firom  State 
and  local  governments,  consvuner 
groups,  private  sector  entities,  transit 
authorities,  metropolitan  planning 
organizations,  toll  authorities,  small 
businesses,  academic  institutions, 
public  advocacy  groups,  associations, 
and  individual  citizens. 

To  facilitate  stakeholder  participation, 
the  E)epartment  intends  to  hold  forums 
to  facilitate  the  direct  and  interactive 
participation  of  the  public  in  the 
development  of  the  IVHS  Program  Plan. 
The  Department  is  also  requesting 
suggestions  on  the  most  appropriate, 
effective  means  for  conducting  these 
forums.  Recommendations  for 
additional  outreach  activities  may  be 
included  in  comments  on  the  October 
1993  working  draft  or  may  be  submitted 
separately  to  the  Docket. 

The  FHWA  received  a  request  from 
the  Advocates  for  Highway  and  Auto 


Safety  dated  January  3, 1994,  requesting 
an  extension  to  the  comment  period 
because  it  encompassed  the  holiday 
season  when  staff  availability  for  review 
was  very  limited.  After  care^lly 
considering  the  request,  the  FHWA 
decided  to  allow  additional  time  for 
comments  in  order  to  receive  greater 
public  participation  in  the  development 
of  the  National  IVHS  Plan. 

The  comment  period  is  hereby 
reopened  and  extended  to  February  25, 
1994. 

Authority:  23  U.S.C.  315;  49  CFR  1.48; 
Pub.  L.  102-240,  Secs.  6051-6059, 105  Stat. 
2189-2195. 

Issued  on:  February  9, 1994. 

Rodney  E.  Slater, 

Federal  Highway  Administrator. 

[FR  Doc.  94-3569  Filed  2-11-94;  9:26  ami 
BILUNO  CODE  4910-22-P 


Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materiais  Safety; 
Appiications  for  Modification  of 
Exemptions  or  Applications  to  Become 
a  Party  To  an  Exemption 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT, 

ACTION:  List  of  applications  for 
modification  of  exemptions  or 
applications  to  become  a  party  to  an 
exemption. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazeirdous  Materials  Regulations  (49 
CFR  part  107,  suhpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  Iftizardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "X”  denote  a 
modification  request.  Application 
numbers  with  the  suffix  "p”  denote  a 
party  to  request.  These  applications 
have  been  separated  from  the  new 
applications  for  exemptions  to  facilitate 
processing. 

DATES:  Comments  must  be  received  on 
or  before  March  2, 1994. 


ADDRESS  COMMENTS  TO:  Dockets  Unit, 
Research  and  Special  Pro^ams 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 

FOR  FURTHER  INFORMATION:  Copies  of  the 
applications  are  available  for  inspection 
in  the  Dockets  Unit,  room  8428,  Nassif 
Building,  400  7th  Street  SW., 
Weishington,  DC 


Application  No.  and  Applicant 

Modification 
of  exemp¬ 
tion 

783&-X  Air  Products  and 
Chemicals.  Inc.,  Allentown, 
PA  (See  Footnote  1) . 

7835 

9758-X  Camping  Qaz  Inter¬ 
national,  Paris,  France  (See 
Footnote  2)  . 

9758 

9758-X  Watson  &  Company. 

San  Diego,  CA  (See  Foot¬ 
note  3) . 

9758 

10048-X  Air  Products  and 

Chemicals.  Inc.,  Allentown, 
PA  (See  Footnote  4) . 

10048 

10256-X  Comdyne  1.  Inc., 
West  Liberty,  OH  (See  Foot¬ 
note  5) . . 

10256 

10441-X  ETSS  of  Ohio.  Inc., 
TIpp  City,  OH  (See  Footnote 
R)  . 

10441 

10739-X  Hill  Brothers  Chemi¬ 
cal  O'  Phoenix,  AZ  (See 
Footnote  7)  . 

10739 

1087&-X  Tankcon  FRP  Inc., 
Boisbriand,  Que,  CN  (See 
Footnotes)  . . 

10878 

1091 1-X  The  Pallet  Reefer 
Company,  Houma,  LA  (See 
Footnote  9)  . 

10911 

10913-X  Aco-Assmann  of 

Canada  Ltd.,  Pickering,  Orv 
tario,  Canada  (See  Footnote 
in) . 

10913 

11073-X  E.l.  du  Pont  de  Ne¬ 
mours  and  Company,  Wil¬ 
mington,  DE  (See  Footnote 
11) . 

11073 

(1)  To  mocSfy  exemption  to  authorize  Poi¬ 
sonous  Gases,  Zone  A,  Division  2.3  to  be 
shipped  In  enclosed  trailer  with  Division  2.1, 
5.1.^rxj  Class  3  and  8  material. 

(2)  To  modify  the  exernption  to  provide  for 
additkxral  cartridge  designed  with  minimum 
wall  thickness  of  0.010  inch  for  use  in  trans¬ 
porting  Division  2.1  material. 

(3)  To  HfKXlify  exemption  to  provide  for  addi¬ 
tional  cartridges  identical  U)  vx)se  authorized 
except  they  are  equipped  with  a  thinner  wall 
thickness. 

(4)  To  modify  the  exemption  to  provide  for 
additional  classes  of  hazardous  materials  au¬ 
thorized  to  be  shipped  in  norvDOT  specifica¬ 
tion  cargo  tanks. 

(5)  To  modify  exemption  to  provide  for  addi¬ 
tional  cylinders  for  use  in  transporting  flam¬ 
mable  gas,  n.o.s..  Division  2.1. 
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(6)  To  authorize  party  status  and  modify  ex¬ 
emption  to  provide  for  various  classes  of  haz¬ 
ardous  waste  for  shipnrtent  in  lab  pack  quarv 
titles  ovecpecked  with  DOT  specification  con¬ 
tainers. 

To  modify  exemption  to  eliminate  mon¬ 
itoring  requireniert  of  tank  cars  during  unload¬ 
ing  of  chlorine.  Division  Z3. 

(81  To  modity  exemption  to  remove  12  year 
service  life  limitation  for  norvDOT  specification 
fftierglass  cargo  tanks  designed  fcr  shipment 
of  corrociwe  material. 

(9)  To  authorize  certain  hazardous  materials 
rearing  temp^ture  control  to  be  shipped  in 
refrigerSed  units  by  Nghway  onty. 

(10)  To  rrvxlify  exernption  to  provide  for  ad- 
dttional  design  oianges  to  norvtXDT  specifica¬ 
tion  portaMe  tank  for  use  in  transporting  Divi¬ 
sion  5.1  and  Class  8. 

(11)  To  reissue  exemption  originaliy  issued 
on  an  emergency  basis  to  offer  for  transpor¬ 
tation  DOT  Class  112  tank  cars  with  a  rated 
tank  test  pressure  of  340  psi  or  oreater,  con¬ 
taining  chlorosulforlic  acid.  Class  8  PtH. 


Application  No.  and  applicant 

Parties  to 
exemption 

4338-P  Hoechst  Cetanese 
Ckirp.,  Chartotte,  NC . 

4338 

4463-P  Dyno  Nobel,  Inc., 
Salt  Lake  City,  UT  _ _ 

4453 

661 0-P  Aztec  Peroxides.  Inc., 
Elyria.  OH  . 

6610 

6626-P  Portland  Welding 

Supply,  Portland,  ME _ 

6626 

6691-P  Trinity  Welding  Sup¬ 
ply.  Inc.,  Dallas,  TX  . 

6691 

6971-P  SPI  Susies  Division 
of  Structure  Probe,  Inc^ 
West  Chester,  PA . . 

6971 

8214-P  Howard  Temes  Pack¬ 
aging  Company,  Bedford,  Ml 

8214 

8278-P  CITGO  Pipeline 

Company,  Lake  Charies,  LA 

8278 

8396-P  Aztec  Peroxides.  Inc., 
Elyria.  OH _ 

8396 

8451-P  MESC  Electronic 

Systems,  Inc.,  Fort  Wayne, 

IN  . .  „  _ 

8451 

8554-P  BrandyMne  Ei9>lo- 
sives  &  Supply.  Inc.  Paris, 
KY  . 

8554 

8554-P  Dyrx)  NobeL  Inc.. 
Salt  Lake  City,  UT _ 

8654 

8582-P  Toledo,  Peoria  and 
Western  Railway  Corpora¬ 
tion,  East  Peoria.  U. _ 

8582 

8723-P  Dyno  NobeL  Inc., 
Salt  Lake  City,  UT _ 

8723 

Application  No.  and  applicant 

Parties  to 
exemption 

8932-P  Aztec  Peroxides,  Inc.. 
Elyria.  OH  _ 

8932 

9248-P  Advertising  Unlimited, 
Inc.,  Red  Wing,  MN  . 

9248 

9723--P  AHwasrte  Transpor¬ 
tation  &  Remediation,  Inc., 
San  Martin,  CA . . 

9723 

9r23-P  Dahlen  Transport, 
Inc.,  Newport,  MN _ 

9723 

9723-P  Rock  Transfer  & 
Storage,  Inc.,  Milwaukee,  Wl 

9723 

10247-P  Mine  Safety  Appli¬ 
ances  Company.  Pittsburgh, 
PA  . 

10247 

11151-P  Pollution  Control  In¬ 
dustries,  East  Chicago,  IN  .... 

11151 

11153-P  Pollution  Control  Irv 
dustries,  East  Chicago.  IN _ 

11153 

11169-P  Coming  Incor¬ 
porated,  Coming,  NY _ 

11169 

11107-P  Coming  Incor¬ 
porated,  Coming,  NY . 

11187 

11189-P  TRW  Vehicle  Safety 
Systems,  IrK.  Washington, 

Ml . . . 

11189 

1 1 189-P  Breed  Tecfmologies. 
Inc.,  Lakeland,  FL _ 

11189 

11189^  Mercedes-Benz  of 
North  America.  Inc., 

Montvale,  NJ _ _ _ _ 

11189 

1 1 1 89-P  TRW  Vehicle  Safety 
Systems,  Inc.,  Washington, 
Ml  (See  Footnote  1)  . 

11189 

(1)  To  authorize  party  status  and  provide  for 
seat  belt  pretensioners.  Class  9  as  an  addi- 
tiona)  comnKxSty. 


This  notice  of  receipt  of  applications 
for  modification  of  exemptions  and  for 
party  to  an  exemption  is  published  in 
accordance  with  part  107  of  the 
Hazardous  Materials  Tiansportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  c»  February  9. 
.1994. 

).  Suzanne  Hedgepeth, 

Chief,  Exemption  Progmms,  Office  of 
Haxiudous  Materials  Exemptions  and 
Approvals. 

[FR  Doc  94-347S  Filed  2-14-94;  8:45  am] 
SaUNQ  CODE 


Office  of  Hazardous  Materials  Saf^; 
Applications  for  Exemptions 

agency:  Research  and  Special  Programs 
AdministiaticMi,  DOT. 

ACTION:  List  of  Applicants  for 
Exemptions. 


SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation’s 
Hazardous  tutorials  Regulations  (49 
CFR  part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Matnials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  “Nature  of 
Applicaticm”  portion  of  the  table  below 
as  follows:  1 — ^Motor  vehicle,  2 — ^Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
aircraft  only,  5 — Passenger-carrying  • 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  March  17, 1994. 

ADDRESS  COMMENTS  TO:  Dockets  Unit. 
Reseandi  and  Special  Programs, 
Administration,  U.S.  Department  of 
Transportation,  Washington,  E)C  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exempticm  application  number. 

FOR  FURTHER  INFORMATION:  Copies  of  the 
applications  are  available  for  inspection 
in  the  Dockets  Unit,  room  8426,  Nassif 
Building,  400  7th  Street,  SW., 
Washington,  DC 


Application  No.  and 
applicant 

Reguiation(8) 

affected 

Nature  of  exemption  thereof 

11202-N  Newport  News  Ship¬ 
building  and  Dry  Dock  Company. 
Newport  News,  VA 

11203-N  McOorwwU  Douglas 

Aerospace,  Hunbnglon  Beach, 
CA. 

11204-N  Vulcan  Chemicals.  Bk- 

49  CJFR  173,  49  CFR  172  _ _ 1 

49  CFR  17.'i  fi1,  177  R4fl  . 

To  authorize  the  intra-plant  transportation  across  a  public  street,  of 
various  classes  of  hazardous  materials  in  quantities  not  to  exceed 
55  gallons  to  be  transported  as  non-regulated.  (mode  1) 

To  authorize  the  transportation  of  third  stage  components  of  space 
craft  containing  one  or  more  hazardous  materials  in  specialty  de¬ 
signed  norvDOT  specification  contamers.  (mode  1) 

To  authorize  tank  cars  equipped  with  2"  vatim  hoM  under  30  psig 
pressure  to  remain  connected  during  unloadfog  of  hydrochloric 
acid.  Class  8.  (mode  2) 

To  authorize  the  transportation  of  detonating  cord.  Class  1,  in  plastic 
bags  as  altemative  inner  packaging  overpacked  as  specif  in 
■  CFR.  (modes  1, 3,  4,  5) 

49  CFR  174.670)  _ _ 

mingham,  AL 

1120&-N  Western  Atlas 
n^ional,  Houston,  TX. 

Inter- 

49  CFR  173.62,  Packing  Methof 
E-124.  PPR-33. 
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Application  No.  and 
applicant 


Regulationis) 

affected 


Nature  of  exemption  thereof 


f 


11207-N  Duke  Power  Company. 
Charlotte,  NC. 

11208-N  U.S.  Department  of  De¬ 
fense.  Falls  Church,  VA. 

11209-N  National  Propane  Gas 
Association,  Arlington,  VA. 

11210-N  Owl  Scientific,  Irx:., 
Woburn,  MA. 


11211-N  Citergaz  SA,  Civray, 
Frarx». 

11212-N  Temple-Inland  Forest 
Products  Corporation,  Diboll,  TX. 
11213-N  T.O.T.E.  Plastics.  Inc., 
Brampton,  Ontario,  Canada. 


49  GFR  173.202 


49  CFR  173.32c(j) 


49  CFR  173.315  . 

49  CFR  173.4(a)(2)(ii) 


49  CFR  1 78.245-1  (b) 


49  CFR  174.67(i)&(j)  . 

49  CFR  173  Subparts  D  &  F. 
173.118a,  173.119,  173.125, 

173.266,  178.19, 178.253. 


To  authorize  the  transportation  of  gasoline  and  gasoline/engine  oil 
mixtures.  Class  3,  not  to  exceed  five  gallons  in  norvDOT  specifica¬ 
tion  metal  or  plastic  safety  cans  in  service  vehicles,  (mode  1) 

To  authorize  the  transportation  of  a  hazardous  n^terial.  Class  9.  In  a 
5,3(X)  gallon  bulktainer  loaded  at  less  than  the  required  80  percent 
filling  density,  (modes  1,  2) 

To  authorize  transportation  of  propane  in  norvDOT  specification  tanks 
used  as  an  implement  of  husbandry  for  various  agriculture-related 
applications,  (rrxxle  1) 

To  authorize  the  manufacture,  mark  and  sell  of  a  specially  designed 
packaging  inco^rating  an  inner  receptacle,  which  is  thinner  than 
required,  for  shipment  of  approximately  16.1 1  grams  of  a  5.1  mate¬ 
rial  as  non  regulated,  (modes  1. 2,  4) 

To  manufacture,  mark  and  sell  IK^Type  5  tank  containers  equipped 
with  manhole  near  safety  devices  f^  use  in  transporting  various 
commodities  classed  as  Division  2.1, 2.2,  and  2.3.  (modes  1, 2,  3) 
To  authorize  chlorine  filled  tank  cars  to  remain  connected  during  urv 
loading  without  the  physical  presence  of  an  unloader,  (mode  2) 

To  authorize  the  transportation  of  Division  5.1,  6.1,  Class  3  and  8 
material  in  norvDOT  specification  polyethylene  intermediate  bulk 
containers,  (nrades  1 ,  2,  3) 


This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  part  107  of  the 
Hazardous  Materials  Transportations  act 
(49  U.S.C  1806;  49  CTR  1.53(e)). 

Issued  in  Washington,  DC,  on  February  9, 
1994. 

J,  Suzanne  Hedgepeth, 

Chief,  Exemption  Programs,  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 

(FR  Doc.  94-3476  Filed  2-14-94;  8:45  am) 
BILUNO  CODE  4910-60-M 


[Notice  No.  94-1] 

Safety  Advisory:  Service  Life  of 
Composite  Cyiinders  Used  in  a  Seif- 
Contained  Breathing  Apparatus 
(SCBA)  or  in  Other  Services 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Safety  advisory  notice, 
correction. 

SUMMARY:  This  doounent  makes  a 
correction  to  a  safety  advisory  notice 
published  in  the  Federal  Register  on 
November  18, 1993  (Notice  No.  93-22; 
58  FR  60899],  by  adding  two  DOT 
Exemptions,  which  were  inadvertently 
omitted  horn  the  list  of  affected 
exemptions.  Beginning  with  the 
svunmary,  the  notice  is  reprinted  as 
follows: 

This  is  to  notify  persons  using 
composite  cylinders  manufactured  and 
authorized  under  DOT  exemptions  that 
those  cylinders  have  a  15-year  service 
life  limit.  The  service  life  limitation 
applies  to  cylinders  based  on  RSPA’s 
fiber-reinforced-plastic  (FRP)  cylinder 
standards  for  metal-lined  fiber- 


reinforced-composite  cylinders  which 
form  part  of  an  SCBA  or  are  used  in 
other  services.  The  cylinders  typically 
have  service  pressings  of  between  2,000 
and  4,500  psig.  Composite  cylinders 
marked  with  a  DOT  exemption  number 
that  are  older  than  15  years  should  be 
removed  from  service.  Such  cylinders 
may  have  reduced  strength  without  any 
visual  indication  of  damage. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  K.  O’Steen  or  Charles  H. 

Hochman,  telephone  (202)  366-4545, 
Office  of  Hazardous  Materials 
Technology.  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation, 
Washington,  DC.20^90-0001.  Office 
hours  are:  8:30  a.m.  to  5  p.m.,  Monday 
through  Friday. 

SUPPLEMENTARY  INFORMATION:  RSPA  has 
recently  received  numerous  letters 
concerning  the  service  life  of  certain 
cylinders  used  in  Self-Contained 
Breathing  Apparatus6^s  (SCBAs).  The 
letters  express  the  concerns  of  fire 
departments  ^md  others  with  the  15-year 
service  fife  limitation  on  FRP  composite 
cylinders  which  form  part  of  an  S(ISA. 
(jommenters  are  particularly  concerned 
with  the  cost  of  replacing  the  cylinders 
after  15  years.  These  cylinders  are 
manufactured  and  authorized  for 
transportation  vmder  DOT  exemptions. 

An  FRP  composite  cylinder  is 
composed  of  an  iimer  metallic  liner 
over-wrapped  with  fiber  filaments,  most 
commonly  fiberglass  or  kevlar,  bonded 
together  with  a  plastic  resin.  The  large 
forces  produced  by  the  high  pressure 
inside  such  a  cylinder  are  restrained  by 
the  iimer  liner  and  the  thousands  of 
fiber  filaments  windings  around  the 
inner  vessel.  In  a  composite  cylinder 


used  for  an  SCBA.  a  large  portion  of  the 
strength  of  the  cylinder  is  provided  by 
the  fiber  filaments. 

Because  fiber  filaments  provide  much 
of  the  strength  of  an  FRP  cylinder,  the 
useful  life  of  an  SCBA  cylinder  is 
greatly  dependent  on  the  properties  of 
fiber  filaments.  Two  of  these  properties 
are  susceptibility  to  brittle  fiacture  and 
stress  rupture. 

Brittle  fracture.  Fiber  filaments  are 
very  strong  but  brittle.  Once  a  crack 
starts  in  a  filament,  the  crack  continues 
to  grow  until  the  filament  breaks. 
Unfortunately,  filaments  cannot  be 
manufactured  without  some 
microscopic  cracks,  (bracks  are  also 
caused  by  in-service  damage  and 
pressure  cycling.  As  cracks  in  a  filament 
grow  and  a  filament  breaks,  the 
filament’s  load  is  transferred  to  adjacent 
filaments.  With  increasing  load,  cracks 
in  other  filaments  grow  faster, 
additional  filaments  break,  and  load 
transfer  increases.  As  the  process 
accelerates  with  time,  the  bursting 
strength  of  the  cylinder  may  be  reduced 
and  the  cylinder  could  rupture  in 
service. 

Stress  rupture  is  an  actual  reduction 
of  fiber  strength  that  occurs  with  time 
whei]  the  fiber  is  under  load.  Stress 
ruptvire  varies  greatly  with  material 
type;  fiberglass  is  more  susceptible  to 
stress  rupture  than  carbon  fiber.  In 
structures  made  of  a  material  subject  to 
stress  rupture,  such  as  fiberglass,  the 
load  level  on  filaments  eventually 
exceeds  their  strength  and  the  cylinder 
may  rupture  at  the  marked  service 
pressure  with  potentially  lethal 
consequences. 

Because  brittle  fracture  damage  and 
stress  rupture  may  occur  without  any 
visual  indication  of  damage,  cannot  be 
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found  by  available  non-destructive  tests, 
and  produce  a  general  reduction  in  a 
cylinder's  strength  over  time,  a 
maximum  life  was  established  to 
prevent  cylinder  rupture  in  service.  The 
15-year  restriction  was  based  cm 
technical  data  presented  by  the  cylinder 
manufacturers  in  support  of  their 
exemption  requests,  and  is  consistent 
with  the  service  life  limitation  fcxmd  in 
a  position  paper,  “Basic  Considerations 
for  Composite  Cylinders,”  developed 
and  published  by  the  Compressed  Gas 
Association. 

Only  one  manufKtui^  of  SCBA  has 
requested  that  DOT  amend  its 
exemption  to  extend  the  cylinder 
service  Ufe  from  15  years  to  18  years. 
RSPA  technical  staff  performed  an 
extensive  technical  review  of  the 
manufacturer’s  information  that  resulted 
in  a  denial  of  the  request.  RSPA 
concluded  that  the  test  data  presented 
in  support  of  an  increased  service  life 
indicated  a  trend  toward  accelerated 
loss  in  cylinder  burst  strength  and  an 
increasing  probability  of  cylinder 
failure,  and  did  not  support  a  service 
life  extension. 

RSPA  is  aware  of,  and  concerned 
about,  the  financial  burden  associated 
with  hmhing  the  service  life  of 
composite  cylinders,  but  RSPA  must 
wei^  this  burden  against  the  safety  risk 
of  a  cylinder  failure  to  firefighters  and 
other  users.  For  example,  a  Coram,  New 
York  firefighter  was  killed  earlier  this 
year  (1993)  by  the  rupture  of  a 
composite  cylinder  which  was  more 
than  15  years  old.  While  the  cause  of 
that  rupture  was  neither  brittle  fracture 
nor  stress  rupture,  it  is  an  example  of 
the  severe  consequences  of  a  composite 
cyhnder  failure. 

Based  on  the  above  information. 

RSPA  has  retained  the  15-year  service 
hfe  limitation  on  composite  cylinders. 

'  At  a  minimum,  persons  finding 

composite  cylinders  that  are  old»  than 
15  years  should  remove  those  cylinders 
from  service.  Composite  cylinders  are 
authorized  for  SCBA  and  other  services 
imder  the  following  exemptions: 

DOT-E  7218  DOT-E  8391  DOT-E  9716 
DOT-E  7235  DOT-E  8487  DOT-E 

10019 

IXrr-E  7277  DOT-E  8718  DOT-E 

10147 

DOT-^  7769  DOT-€  8725  DOT-E 

10256 

DOT-E  8023  DOT-i  8814  DOT-E 

10345 

DOT-E  8059  DOT-E  0965  1X)T-E 

10637 

DOT-E  8115  DOT-E  9634  DOT-E 

10905 

DOT-E  8162  DOT-^  9659  DOT-E 

11005 


Issued  in  Washington,  DC  on  February  10, 
1994. 

Alan  I.  R(4)erts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  94-3474  Filed  2-14-94;  8:45  ami 
BIUMG  CODE  4»t0-60-a 


DEPARTMENT  OF  THE  TREASURY 

PubNc  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

February  7, 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 

Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasvury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

U.S.  Customs  Service 

OMB  Number:  1515-0046. 

Form  Number:  CF  3485. 

Type  of  Review:  Reinstatement. 

Title:  I^n  Notice. 

Description:  The  lien  notice  is  used  by 
carriers,  cartmen  and  similar  businesses 
to  enable  them  to  notify  Customs  that  a 
lien  exists  against  an  individual/ 
business  for  non-payment  of  freight, 
charges,  etc.,  so  that  Customs  will  not 
permit  delivery  of  the  merchandise  from 
public  stores  or  a  bonded  warehouse 
imtil  the  lien  is  satisfied. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 

2,000. 

Estimated  Burden  Hours  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
8,497  hours. 

Clearance  Officer:  Ralph  Meyer  (202) 
927-1552,  U.S.  Customs  Service, 
Paperwork  Management  Branch,  room 
6316, 1301  Constitution  Avenue, 
NW.,Washington,  DC  20229. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6860,  Office  of  Management 
and  Budget,  room  3001,  New  Ebcecutive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  94-3434  Filed  2-14-94;  8:45  am) 
BILUNQ  CODE  tOO-Oi-P 


Public  information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

February  8, 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 

Public  law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Tteasury,  room  2110, 1425  New  Yoric 
Avenue,  NW.,  Washington,  DC  20220. 

Office  of  Thrift  Supervision 

OMB  Number:  1550-0023. 

Form  Number:  OTS  Form  1313; 
Monthly  Cost  of  Funds  Survey  Systems 
W^ksheet;  Officer’s  Certification. 

Type  of  Review:  Revision. 

T/tie:  Thrift  Financial  Report  (TFR). 

Description:  The  Office  of  Thrift 
Supervision  (OTS)  collects  financial 
data  from  insured  institutions  and  their 
subsidiaries  in  order  to  assure  their 
safety  and  soimdness  as  depositories  of 
the  personal  savings  of  the  general 
public.  The  OTS  monitors  financial 
positions  and  interest-rate  risk  so  that 
adverse  conditions  can  be  remedied 
properly.  The  respondents  are  savings 
institutions. 

Respondents:  Businesses  or  other  for- 
profit.  Savings  Institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,788. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  20  hrs.,  41 
mins. 

Frequency  of  Response:  Monthly, 
Quarterly. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  365,215  hours. 

Clearance  Officer:  Colleen  Devine 
(202)  906-6025,  Office  of  Thrift 
Supervision,  2nd  Floor,  1700  G.  Street, 
NW.,  Washington,  DC  20552. 

OMB  Reviewer:  Gary  Waxman  (202) 
395-7348,  Office  of  Management  and 
Budget,  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  94-3435  Filed  2-14-94;  8:45  am) 
BILUNQ  CODE  4810-2S-P 


Federal  Register  /  Vol.  59,  No.  31  /  Tuesday,  February  15,  1994  /  Notices 


7297 


Public  information  Collection 
Requirements  Submitted  to  0M6  for 
Review 

February  8, 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
infcvmation  collection  requiiement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 

Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  retained  by 
railing  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasmy,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washingtcm,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0973. 

Form  Number:  IRS  Form  8569. 

Type  of  Review:  Extension. 

Title:  Availability  Statement. 

Description:  The  data  collected  from 
this  form  is  used  by  the  executive 
panels  responsible  for  screening  internal 
and  external  applicants  for  the  Senior 
Executive  Service  (SES)  Candidate 
Development  Program,  and  other 
executive  positions. 

Respondents:  Individuals  or 
households,  Federal  agencies  or 
enmloyees. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Burden  Hours  Per 
Respondent:  20  minutes. 

Frequertcy  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 

167  hours. 

OMB  Number:  1545-1368. 

Form  Number:  IRS  Form  9513. 

Type  (^Review:  Extension. 

Title:  ^If  Assessment — SES 
Candidate  Development  Program. 

Description:  The  data  collected  frnm 
this  form  is  used  by  the  executive 
panels  responsible  for  screening  internal 
and  external  applicants  for  the  SES 
Candidate  Development  Program. 

Respondents:  Individuals  or 
households.  Federal  agencies  or 
employees. 

Estimated  Number  of  Respondents: 
300. 

Estimated  Burden  Houses  Per 
Re^ondent:  4  hours. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
1,200  hours. 

OMB  Number:  1545-1369. 

Form  Number  IRS  Form  9514. 

Type  ^Review:  Extension. 

Title:  Supervision  Assessment — SES 
Candidate  Development  Program.. 

Description:  The  data  collected  from 
this  form  is  used  by  the  executive 


panels  responsible  for  screening  internal 
and  external  applicants  for  the  SES 
Candidate  Development  Program.  ' 
Respondents:  Individuals  or 
households.  Federal  agencies  or 
employees. 

Estimated  Number  of  Respondents: 
300. 

Estimated  Burden  Hours  Per 
Respondent:  5  hours. 

Frequency  of  Response:  Annually. 
Estimated  Total  Reporting  Burden: 
1,500  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  94-3436  Filed  2-14-94;  8:45  am) 
BILUNO  CODE  483(M>1-P 


Customs  Service 

Tariff  Classification  of  Camera  Lenses 
Imported  in  Same  Shipment  With 
Camera  Bodies 

AGENCY:  U.S.  Custmns  Service, 

Treasury. 

ACTION:  Extension  of  comment  period. 

SUMMARY:  This  notice  extends  the 
period  of  time  within  which  interested 
members  of  the  public  may  submit 
comments  concerning  the  proposed 
change  of  position  regarding  the 
classification  of  different  sized  camera 
lenses  imported  in  the  same  shipment 
with  an  equal  number  of  35mm  camera 
bodies  under  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
The  conunent  period  is  being  extended 
another  30  days. 

q^TES:  Comments  ai^  requested  on  or 
before  March  7, 1994. 

ADDRESSES:  Comments  (preferably  in 
triplicate)  may  be  addressed  to  the 
Reflations  Branch,  U.S.  Customs 
Service,  Franklin  Court,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20229  and  inspected  at  Franklin 
Court,  1099  14th  Street,  NW.,  suite 
4000,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Spence,  Office  of  Regulations 
and  Rulings  (202)  482-7030. 
SUPPLEMENTARY  INFORMATION:  A 
document  was  published  in  the  Federal 
Register  (58  FR  64423)  on  December  7. 
1993,  proposing  to  change  the  position 
of  the  Customs  Service  regarding  the 
classification  of  different  sized  camera 


lenses  imp<Hted  in  the  same  shipment 
with  an  equal  number  of  35mm  camera 
bodies  imder  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Customs  solicited  comments  on  the 
proposal  and  comments  were  due  on 
February  7, 1994. 

Customs  has  received  a  request  to 
extend  the  comment  period  so  that 
adequate  time  is  allowed  to  properly 
address  this  issue  which  could  have  a 
serious  economic  impact  on  the  camera 
and  lens  buying  public.  The  request  is 
granted.  The  comment  period  is 
extended  30  days. 

All  comment  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  §  1.4, 
Treasury  Department  Regulations  (31 
CFR  1.4),  and  §  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)),  between 
9  a.m.  and  4:30  p.m.  on  normal  business 
days,  at  the  address  stated  above. 

Dated:  February  8, 1994. 

Harvey  B.  Fox, 

Director,  Office  of  Regulations  &  Rulings. 

(FR  Doc.  94-3491  Filed  2-14-94;  8:45  am] 
BIUJNQ  CODE  4a2fr-02-P 


Federal  Law  Enforcement  Training 
Center 

Notice  of  Meeting 

agency:  Advisory  Committee  to  the 
National  Center  for  State  and  Local  Law 
Enforcement  Training. 

summary:  The  agenda  for  this  meeting 
includes:  the  introduction  of  new 
members  and  special  guests  and 
opening  remarks  by  the  Director  of  the 
Federal  Law  Enforcement  Training 
Center  and  Committee  Co-chairs; 
ufKlates  on  the  GREAT  program. 
Airborne  Counterdrug  Operations 
Training,  Medicaid  Fraud,  Rural  Drug 
Training  Program,  Advanced  Drug 
Operations  Training  Program,  and  Hate/ 
Bias  Crime;  discussion  of  Sub¬ 
committees  formed  at  the  last  meeting; 
and  presentations  cm  Office  of  Justice 
Pro^ams,  BJA  Community  Policing 
Consortium,  and  the  National  Center 
Fellowship. 

DATES:  February  16, 1994. 

ADDRESSES:  Department  of  Justice, 

Room  1627,  Tenth  &  Constitution 
Avenue  Northwest,  Washington,  DC 
20530. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hobart  M.  Henson.  Director,  National 
Center  for  State  and  Local  Law 
Enforcement  Training.  Federal  Law 
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Enforcement  Training  Center,  Glynco, 
GA  31524. 

Hobart  M.  Henson, 

Director,  National  Center  for  State  and  Local 
Law  Enforcement  Training. 

(FR  Doc  94-3404  Filed  2-14-94;  8;45  am] 
BILUNO  CODE  4810-32-M 


Fiscal  Service 

[Dept  Circ.  570, 1993  Rev.,  Supp.  No.  8] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  The  Great  Lakes 
Reinsurance  Co. 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  Bonds  is 
hereby  issued  to  the  following  company 
imder  Sections  9304  to  9308,  Title  31, 
of  the  United  States  Code  effective 
December  31, 1993.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570, 1993  Revision,  on  page  35824  to 
reflect  this  addition:  The  Great  Lakes 
Reinsurance  Company.  Business 
Address:  Wall  Street  Plaza.  88  Pine 
Street,  New  York.  NY,  10005-1894. 
Phone:  (212)  809-1061.  Underwriting 
Limitation  b/:  $5,362,000. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31 
CFR,  part  223).  A  list  of  qualified 
companies  is  published  annually  as  of 
July  1  in  Treasury  Department  Qrcular 
570,  with  details  as  to  underwriting 
limitations,  areas  in  which  licensed  to 
transact  surety  business  and  other 
information. 

Copies  of  the  Circular  may  be 
obtained  from  the  Surety  Bond  Branch, 
Funds  Management  Division,  Financial 
Management  Service,  Department  of  the 
Treasury,  Washington,  DC  20227, 
telephone  (202)  874-6507. 

Dated:  February  9, 1994. 

Charles  F.  Schwan  m. 

Director,  Funds  Management  Division, 
Financial  Management  Service. 

[FR  Doc.  94-3455  Filed  2-14-94;  8.45  am] 
BILUNO  CODE  4814-3S-M 


Pept  Cir.  570, 1993  Rev.,  Supp.  No.  9] 

Surety  Companies  Acceptable  on 
Federal  Bonds  Change  of  Name;  North 
Star  Reinsurance  Corp. 

North  Star  Reinsurance  Corporation,  a 
Delaware  corporation,  has  formally 
changed  its  name  to  Signet  Star 
Reinsurance  Company,  effective  August 
30, 1993.  The  Company  was  last  listed 


as  an  acceptable  surety  on  Federal 
bonds  at  58  FR  35808,  July  1. 1993. 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Fedei^  bonds  is 
hereby  issued  imder  Sections  9304  to 
9308  of  Title  31  of  the  United  States 
Code,  to  Signet  Star  Reinsurance 
Company,  New  Castle.  Delaware.  This 
new  Certificate  replaces  the  Certificate 
of  Authority  issued  to  the  Compiany 
imder  its  former  name.  The 
underwriting  limitation  of  $11,539,000 
established  for  the  Company  as  of  July 
1, 1993,  remains  unchanged  until  June 
30, 1994. 

Certificates  of  Authority  expire  on 
Jime  30,  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  Company  remains  qualified  (31  CFR 
part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1,  in  the 
Depiartment  Circular  570,  whic^ 
outlines  details  as  to  underwriting 
limitations,  areas  in  which  licensed  to 
transact  surety  business  and  other 
information.  Federal  bond-approving 
officers  should  aimotate  their  reference 
copies  of  the  Treasury  Circular  570, 
1993  Revision,  at  pmge  35815  to  reflect 
this  change. 

Questions  concerning  this  notice  may 
be  directed  to  the  Department  of  the 
Treasury,  Financial  Management 
Service,  Funds  Management  Division, 
Surety  Bond  Branch.  Washington,  DC 
20227,  telephone  (202)  874-6507. 

Dated:  February  10, 1994. 

Charles  F.  Schwan  m. 

Director,  Funds  Management  Division, 
Financial  Management  Service. 

[FR  Doc.  94-3489  Filed  2-14-94;  8:45  am] 
BILUNO  CODE  4810-3S-M 


[Dept  Circ.  570, 1993  Rev.,  Supp.  No.  7] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Mutual  ^rvice 
Casualty  Insurance  Co.  ^ 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Fedei^  Bonds  is 
hereby  issued  to  the  following  compiany 
under  Sections  9304  to  9308,  Title  31, 
of  the  United  States  Code,  effective 
December  31, 1993.  Federal  bond- 
approving  officers  should  aimotate  their 
reference  copies  of  the  Treasury  Qrcular 
570, 1993  Revision,  on  page  35805  to 
reflect  this  addition: 

Mutual  Service  Casualty  Insurance 
Company.  Business  Address:  P.O.  Box 
64035,  St.  Paul,  MN,  55164-0035. 
Phone:  (612)  631-7000.  Underwriting 
Limitation  b/:  $7,476,000. 

Surety  Licenses  c/:  AL,  AZ,  AR,  CA,  CO, 
DC,  FL,  GA.  ID,  IL,  IN.  lA,  KS.  KY, 

LA,  MD,  MA,  MI,  MN,  MS,  MO,  MT, 


NE.  NV,  NM,  NY,  NC,  ND,  OH.  OK, 
OR,  PA,  RI.  SC,  SD.  TN,  TX,  UT.  VT. 
VA,  WA,  WV,  WI,  WY.  Incorporated 
in:  Miimesota. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
lo  subsequent  aimual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570,  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

Copies  of  the  Circular  may  be 
obtained  fi'om  the  Surety  Bond  Branch, 
Funds  Management  Division,  Financial 
Management  Service,  Department  of  the 
Treasury,  Washington,  DC  20227, 
telephone  (202)  874-6602. 

Dated:  February  10, 1994. 

Charles  F.  Scdiwan  m. 

Director,  Funds  Management  Division, 
Financial  Management  Service. 

[FR  Doc.  94-3456  Filed  2-14-94;  8:45  am] 
BILLING  CODE  4S10-4S-M 


Internal  Revenue  Service 

Art  Advisory  Panel  of  the 
Commissioner  of  Internal  Revenue 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  determination  for 
reestablishment  for  the  Art  Advisory 
Panel. 

SUMMARY:  It  is  in  the  public  interest  to 
continue  the  existence  of  the  Art 
Advisory  Panel. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Carolan,  CC:AP:AS,  901  D  Street, 
SW.,  room  224,  Box  68,  Washington,  DC 
20024,  telephone:  (202)  401—4128  (not  a 
toll  free  number). 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1982),  '■ 
the  Commissioner  of  Internal  Revenue 
announces  the  reestablishment  of  the 
followiM  advisory  committee: 

Title.  The  Art  Advisory  Panel  of  the 
Commissioner  of  Internal  Revenue. 

Purpose.  The  Panel  assists  the 
Internal  Revenue  Service  by  reviewing 
and  evaluating  the  acceptability  of 
property  appraisals  submitted  by  the 
taxpayers  in  support  of  the  fair  market 
value  claimed  on  works  of  art  involved 
in  Federal  Income,  Estate  or  Gift  taxes 
in  accordance  with  sections  170,  2031, 
and  2512  of  the  Internal  Revenue  code 
of  1986. 

In  order  for  the  Panel  to  perform  this 
function.  Panel  records  and  discussions 
must  include  tax  return  information. 
Therefore,  the  Panel  meetings  will  be 
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closed  to  the  public  since  all  portions  of 
the  meetings  will  concern  matters  that 
are  exempted  horn  disclosiire  under  the 
provisions  of  section  552(bKc)  (3),  (4), 

(6)  and  (7)  of  Title  5  of  the  U.S.  Code. 
This  determination,  which  is  in 
accordance  with  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  is 
necessary  to  protect  the  confidentiaUty 
of  tax  returns  and  retiim  information  as 
reqviired  by  section  6103  of  the  Internal 
Revenue  Code. 

Statement  of  Public  Interest.  It  is  in 
the  public  interest  to  continue  the 
existence  of  the  Art  Advisory  Panel.  The 
Secretary  of  the  Treasury,  with  the 
concurrence  of  the  General  Services 
Administration,  has  approved 


reestabUshment  of  the  Panel.  The 
membership  of  the  Panel  is  balanced 
between  museum  directors  and  art 
dealers  to  afford  differing  points  of  view 
in  determining  fair  market  value. 

Fifteen  days  after  publication  of  this 
notice  in  the  Federal  Register,  the 
Department  of  the  Treasury,  will  file  a 
copy  of  the  committee’s  charter  with  the 
Senate  Finance  Committee  and  the 
Committee  Ways  and  Means  Committee 
of  the  U.S.  House  of  Representatives. 
The  Department  of  the  Treasury  will 
also  furnish  a  copy  of  the  charter  to  the 
Library  of  Congress  and  the  General 
Services  Admi^stration. 

Authority  for  this  panel  will  expire 
two  years  ^m  the  date  the  charter  is 
filed  with  the  appropriate  congressional 


committees  unless,  piicv  to  the 
expiration  of  its  charter,  the  Panel  is 
renewed.  ^  _ 

The  Assistant  Secretary  (Management) 
has  determined  that  this  document  is 
not  a  major  rule  as  defined  in  Executive 
Order  12291  and  that  a  regulatory 
impact  analysis  therefore  is  not 
required.  Neither  does  this  dociunent 
constitute  a  rule  subject  to  the 
Regulatory  Flexibihty  Act  (5  U.S.C. 
chapter  6). 

Dated:  February  10, 1994. 

George  MuAoz, 

Assistant  Secretary  (Management). 

[FR  Doc.  94-3467-Filed  2-14^-94;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  “Government  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


UNITED  STATES  POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Notice  of  Vote  to  Close  Meeting 

At  its  meeting  on  February  7, 1994. 
the  Board  of  Governors  of  the  United 
States  Postal  Service  voted  unanimously 
to  close  to  public  observation  its 
meeting  scheduled  for  March  7. 1994.  in 
Washington.  E)C  The  members  will 
discuss  preparations  for  the  rate  case 
filing. 

The  meeting  is  expected  to  be 
attended  by  the  following  persons: 
Governors  Alvarado.  Daniels,  del  Jimco. 
Dyhrkopp.  Mackie.  Pace,  Setrakian  and 
Winters;  Postmaster  General  Rimyon. 
Deputy  Postmaster  General  Coughlin. 
Secretary  to  the  Board  Harris,  and 
General  Coimsel  Elcano. 


The  Board  determined  that  pursuant 
to  section  552b(c)(3)  of  Title  5,  United 
States  Code,  and  section  7.3(c)  of  Title 
39,  Code  of  Federal  Regulations,  this 
portion  of  the  meeting  is  exempt  from 
the  open  meeting  requirement  of  the 
Government  in  the  Sunshine  Act  [5 
U.S.C  552b(b)]  because  it  is  likely  to 
disclose  information  in  connection  with 
proceedings  imder  Chapter  36  of  Title 
39,  United  States  Code  (having  to  do 
with  posted  ratemedcing,  meul 
classification  and  changes  in  postal 
services],  which  is  specifically 
exempted  finm  disclosure  by  section 
410(c)(4)  of  Title  39,  United  States  Code. 

The  Board  has  determined  further  that 
pursuant  to  section  552b(c)(10)  of  Title 
5,  United  States  Code,  and  section  7.3(j) 
of  Title  39,  Code  of  F^eral  Regulations, 
the  discussion  is  exempt  because  it  is 
likely  to  specifically  concern 
participation  of  the  Postal  Service  in  a 
civil  action  or  proceeding  involving  a 
determination  on  the  record  after 
opportimity  for  a  hearing.  The  Board 


further  determined  that  the  public 
interest  does  not  require  that  the  Board’s 
discussion  of  the  matter  be  open  to  the 
public. 

In  accordance  with  section  552b(f)(l) 
of  Title  5,  United  States  Code,  and 
section  7.6(a)  of  title  39,  Code  of  Federal 
Regulations,  the  General  Cotmsel  of  the 
United  States  Postal  Service  has 
certified  that  in  her  opinion  the  meeting 
may  properly  be  closed  to  public 
observation  pursuant  to  section  552b(c) 
(3)  and  (10)  of  Title  5,  United  States 
Code;  section  410(c)(4)  of  Title  39, 
United  States  Code;  and  section  7.3  (c) 
and  (j)  of  Title  39,  Code  of  Federal 
Regulations. 

Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  David  F.  Harris, 
at  (202)  268-4800. 

David  F.  Harris, 

Secretary. 

(FR  Doc.  94-3567  Filed  2-10-94;  4:58  pm) 
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DEPARTMENT  OP  TRANSPORTATION 

Federal  Aviation  Administration 

Federal  Highway  Administration 

Federal  Railroad  Administration 

Federal  Transit  Administration 

Research  and  Special  Programs 
Administration 

RIN  Nos.  2120-AE43;  212S-AC85;  2130- 
AA43;  2132-AA38;  2137-AC21. 

Limitation  on  Alcohol  Use  by 
Transportation  Workers 

AGENCIES:  The  Federal  Aviation 
Administration  (FAA),  the  Federal 
Highway  Administration  (FHWA),  the 
Federal  Railroad  Administration  (FRA), 
the  Federal  Transit  Administration 
(FTA)  and  the  Research  and  Special 
Programs  Administration  (RSPA),  DOT. 
ACTION:  Final  rules;  common  preamble. 

SUMMARY:  This  document  is  a  common 
preamble  to  five  alcohol  misuse 
prevention  program  final  rules  being 
published  by  several  operating 
administrations  (OAs)  of  the 
Department  of  Transportation  (FAA, 
FHWA.  FRA.  FTA,  and  RSPA) 
elsewhere  in  today’s  issue  of  the 
Federal  Register.  Four  of  these  rules  are 
required  by  the  Omnibus  Transportation 
Employee  Testing  Act  of  1991.  All  of 
them  will  enhance  the  overall  safety  of 
the  transportation  industry  and  the 
public. 

DATES:  Effective  March  17, 1994.  See 
separate  operating  administration  rules 
for  specific  effective  and  compliance 
dates. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gwyneth  Radloff,  Office  of  the  General 
Counsel,  Department  of  Transportation, 
(202)  366-9305,  400  7th  Street,  SW.. 
Washington,  DC  20590,  with  respect  to 
the  overall  Departmental  effort.  For 
information  concerning  a  particular 
operating  administration  rule,  contact 
the  individual(s)  listed  under  the  FOR 
FURTHER  INFORMATION  CONTACT  section 
for  that  rule. 

SUPPLEMENTARY  INFORMATION: 

Summary 

FAA.  FHWA.  FRA.  and  FTA  are 
promulgating  rules  to  implement  the 
Omnibus  Transportation  Employee 
Testing  Act  of  1991  (“the  Act”),  which 
requires  alcohol  and  drug  testing 
programs  in  the  aviation,  motor  carrier, 
rail,  and  transit  industries  in  the  interest 
of  public  safety;  FAA.  FHWA  and  FRA 
also  are  relying  on  their  other  general 
safety  authority  as  a  basis  for  issuing 
these  rules.  RSPA  is  applying  similar. 


but  more  limited,  requirements  to  the 
safety-sensitive  employees  in  the 
pipeline  transportation  industry  using 
existing  statutory  authority. 

The  five  rules  generally  have  the  same 
requirements  and  common  language  to 
the  extent  possible,  in  recognition  of  the 
common  elements  of  the  statute  and  the 
problem  being  addressed.  This  will  ease 
compliance  for  those  companies, 
employers  and  third-piarty  service 
providers  that  may  be  subject  to,  or 
performing  testing  under,  the  rules  of 
more  than  one  of  the  OAs.  Intended 
substantive  differences  (where  industry- 
specific  differences  are  necessary  or  to 
comport  with  existing  regulatory  format 
or  statutory  requirements)  are  explained 
in  the  preambles  to  the  individual  OA 
rules. 

In  general,  the  rules  prohibit  covered 
employees  from  performing  safety- 
sensitive  functions:  (l)  When  test  results 
indicate  an  alcohol  concentration  of 
0.04  or  greater;  (2)  Within  four  hours 
after  using  alcohol;  (3)  While  using 
alcohol  on  the  job;  (4)  During  the  8 
hours  following  an  accident  if  their 
involvement  has  not  been  discounted  as 
a  contributing  factor  in  the  accident  or 
until  they  are  tested;  and  (5)  If  they 
refuse  to  submit  to  required  alcohol 
tests.  Employers  have  to  remove  fttjm  a 
safety-sensitive  function  any  covered 
employee  who  violates  any  of  these 
prohibitions  until  he  or  she  has  met  the 
conditions  for  returning  to  a  safety- 
sensitive  function.  If  an  employee  is 
found  to  have  an  alcohol  concentration 
of  0.02  or  greater  but  less  than  0.04  or 
if  the  employee  is  under  the  influence 
of  or  impair^  by  alcohol,  as  indicated 
by  behavior,  speech  and  performance 
indicators  of  alcohol  misuse,  and  a 
reasonable  suspicion  alcohol  test  result 
cannot  be  obtained,  the  employee  will 
have  to  be  removed  from  safety- 
sensitive  duties  for  8  hours  or  until  a 
test  result  below  0.02  is  obtained.  Four 
of  the  rules  require  employers  to 
conduct  pre-employment,  reasonable 
suspicion  (the  term  used  in  the  Act, 
which  is  comparable  to  the  term 
“reasonable  cause’*  testing  used  in  the 
DOT  OAs’  existing  drug  rules  and  in  the 
DOT  advance  notice  of  proposed 
rulemaking  (ANPRM)  on  alcohol  testing 
discussed  below),  post -accident, 
random,  retum-to-duty  and  follow-up 
alcohol  testing.  These  rules  also 
establish  a  performance  standard  for 
adjusting  the  initial  25  percent  random 
alcohol  testing  rate  for  each 
transportation  industry  (except  RPSA). 

RSPA’s  rule  requires  only  reasonable 
suspicion,  post-accident,  retum-to-duty 
—  and,follow-up  testing.  Most  of  RSPA’s 
commenters  opposed  the  proposed 
alcohol  prevention  program;  others 


supported  it  with  various  modifications 
tailored  to  the  specific  needs  of  the 
pipeline  industry.  Those  in  opposition 
noted  that  RSPA  is  not  covered  by  the 
Act  and  that  we  do  not  have  data 
indicating  that  there  is  a  problem  in  the 
pipeline  industry  to  support  the  costly 
imposition  of  the  proposed  program. 

They  also  perceived  pipeline  safety 
risks  as  different  from  those  in  other 
forms  of  public  transportation,  since 
pipelines  do  not  carry  people.  Some 
commenters  urged  that  we  conduct  a 
pilot  program  until  we  obtain  sufficient 
data  to  make  a  decision  on  whether 
imposition  of  the  program  is  justified. 

The  lack  of  data  cited  by  some 
commenters  could  result  as  easily  from 
the  lack  of  testing  and  industry  alcohol 
prevention  pro^ams  as  frnm  the 
absence  of  an  alcohol  problem  in  the 
pipeline  industry.  Our  primary  job  in 
these  rules  is  to  implement  the  Act, 
which  we  have  done  in  the  other  four 
OA  rules.  But  to  be  sure  we  are 
providing  a  margin  of  safety  where  the 
Act  does  not  extend,  we  are  establishing 
an  alcohol  prevention  program, 
including  reasonable  suspicion  and 
post-accident  testing,  for  the  pipeline 
industry.  Pipeline  safety,  obviously,  is 
very  important.  While  pipelines  do  not 
carry  people,  they  carry  dangerous 
materials  that  could  do  tremendous 
damage  to  people  and  property  if 
someone  affected  by  alcohol  makes 
mistakes.  Therefore,  for  safety  reasons, 
we  have  decided  to  impose  an  alcohol 
misuse  prevention  program  on  the 
pipeline  industry.  We  will  monitor  the 
data  from  the  testing  that  is  conducted 
to  determine  whether  any  further  action 
is  warranted.  The  rule  will  still  ensure 
that  pipeline  employees  are  subject  to 
the  same  alcohol  misuse  prohibitions, 
consequences  and  educational  efforts 
that  apply  to  other  transportation 
industry  employees.  Pipeline  operators 
can,  of  course,  conduct  other  types  of 
alcohol  testing  under  their  ovm 
authority. 

The  rules  will  provide  more  flexibility 
to  use  different  testing  technologies  for 
screening  tests  than  we  proposed  in  the 
OA  notices  of  proposed  rulemaking 
(NPRMs).  When,  in  the  future,  we 
evaluate  and  approve  a  device  as 
meeting  NHTSA  model  specifications 
and  we  have  established  rules  setting 
forth  the  procedures  for  its  use, 
employers  may  use  the  device. 

However,  at  the  present  time,  only 
evidential  breath  testing  (EBT)  devices 
on  the  National  Highway  Traffic  Safety 
Administration’s  (NHTSA)  Conforming 
Products  List  (CPL).  including  those 
without  printers,  meet  these 
-  sp)ecifications  and  will  have  procedures 
in  place  at  the  time  the  five  OA  final 
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rules  take  effect.  (58  FR  48705, 

September  17, 1993).  The  CPL  is  a  list 
of  alcohol  breath  testing  devices  that 
have  been  found  to  conform  to  NHTSA’s 
Model  Specifications  for  EBTs.  The  CPL 
serves  as  a  guide  to  State  and  local 
governments  when  they  make 
purchasing  decisions  about  these 
devices.  (NHTSA  develops  programs 
relating  to  motor  vehicle  and  highway 
safety,  some  of  which  are  designed  to 
reduce  alcohol  and  other  drug  use 
among  drivers.)  NHTSA  has  published 
elsewhere  in  today’s  Federal  Register 
proposed  model  specifications  for 
additional  alcohol  screening  devices, 
which  could  lead  to  their  approval  for 
future  use  in  conducting  screening  tests 
under  these  rules. 

We  also  are  considering  requiring  the 
employer  to  conduct  a  blood  test  in 
reasonable  cause  and  post-accident 
situations  where  an  EBT  is  not  readily 
available.  The  blood  alcohol  testing 
proposal,  including  testing  procedures, 
is  addressed  in  a  separate  NPRM 
published  elsewhere  in  today’s  Federal 
Register.  Before  we  issue  a  final  rule,  we 
need  to  resolve  specimen  collection 
issues  and  determine  how  to  identify 
those  laboratories  that  we  can  rely  on  to 
accurately  analyze  blood  samples  for 
alcohol  concentration. 

All  of  the  OA  alcohol  misuse 
prevention  final  rules  also  impose 
reporting  and  recordkeeping 
requirements  and  provide  for 
dissemination  of  alcohol  misuse 
information  to  employees,  supervisor 
training,  and  loferral  of  employees  to 
substance  abuse  professionals  (SAPs)  for 
evaluation. 

This  document  is  a  common  preamble 
jointly  issued  by  each  of  the  five  OAs 
and  provides  the  background  for  and  an 
overview  of  the  general,  common 
elements  of  their  rules.  It  is 
incorporated  as  part  of  the  preamble  for 
each  individual  OA’s  rule;  additional 
modal-specific  preambles  have  been 
issued  by  each  of  the  OAs  to  provide  an 
explanation  of  any  differences  from,  or 
additions  to,  the  common  language.  The 
following  related  documents  appear  in 
today’s  Federal  Register: 

(1)  This  common  preamble; 

(2)  An  Office  of  the  Secretary  (OST) 
final  rule  on  alcohol  testing  procedures 
and  conforming  changes  to  the  existing 
drug  testing  procedures  that  is 
incorporated  by  reference  into  the  OA 
alcohol  misuse  prevention  final  rules; 

(3)  An  Office  of  the  Secretary  (OST) 
NPRM  proposing  blood  alcohol  testing 
requirements  and  procedures  that 
would  be  incorporated  by  reference  into 
the  OA  alcohol  misuse  prevention  final 
rules,  i  they  become  final; 


(4)  The  modal-si>ecific  OA  alcohol 
misuse  prevention  final  rules  for:  FAA; 
FHWA  (also  includes  changes  to  its 
existing  drug  rule  mandated  by  the  Act, 
including  extension  of  its  rule  to 
persons  required  to  hold  a  commercial 
drivers  license  (CDL),  including 
intrastate  truck  and  motor  coach 
operations);,FRA  (also  includes  changes 
to  its  existing  drug  rule);  FTA;  and 
RSPA; 

(5)  FAA  and  FHWA  NPRMs  seeking 
public  comment  on  application  of 
alcohol  and  drug  testing  requirements  to 
foreign  operators  in  the  United  States  in 
the  aviation  and  motor  carrier 
industries.  A  similar  FRA  ANPRM 
issued  December  15, 1992,  is  being 
withdrawn  by  a  notice  published 
elsewhere  in  today’s  Federal  Register. 
Foreign  railroad  operators  have  very 
limited  operations  in  the  U.S.  and 
already  comply  with  FRA’s  existing 
substance  abuse  requirements; 

(6)  An  FTA  final  rule  that  imposes  on 
recipients  of  Federal  funding  in  the 
transit  industry  drug  testing 
requirements  similar  to  those  in  the 
other  transportation  industries  (it  also 
contains  MIS  requirements  discussed 
below); 

(7)  An  FAA  NPRM  proposing 
conforming  changes  to  its  existing  drug 
testing  rule  to  implement  the 
requirements  of  the  Act  and  for  other 
purposes;  and 

(8)  A  DOT-wide  common  preamble 

with  rule  language  fi'om  6  OAs  that 
proposes  a  performance  standard  for 
adjusting  the  random  drug  testing  rate 
for  the  current  random  drug  testing 
programs  in  the  aviatioD-,  motor  carrier, 
rail,  pipeline  and  maritime  industries 
and  the  new  drug  testing  program  for 
the  transit  industry.  The  proposals 
contain  safeguards  that  would  ensure 
maintenance  of  an  adequate  level  of 
deterrence  and  detection  of  illegal  drug 
use.  *■ 

Related  Management  Information 
System  (MIS)  final  rules  issued  by  FAA, 
FHWA,  FRA,  RSPA  and  the  U.S.  Coast 
Guard  (USCG)  that  require  employers  to 
submit  annual  drug  testing  program 
information  (USCG  rule  also  contains 
alcohol  requirements)  were  published 
December  23, 1993  (58  FR  68194  et 
seq.).  FTA’s  final  drug  testing  rule 
contains  its  MIS  requirements.  Similar 
MIS  programs  for  alcohol  are 
established  in  the  OA  alcohol  rules. 

Regulatory  assessments  that  analyze 
the  costs  and  benefits  of  and  the 
alternatives  considered  for  each  of  the 
final  rules  and  NPRMs  published  in 
today’s  Federal  Register  have  been 
placed  in  the  individual  rulemaking 
dockets. 
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Background 

The  Omnibus  Transportation  Employee 
Testing  Act  of  1991 
On  October  28, 1991,  President  Bush 
signed  the  Omnibus  Transportation 
Employee  Testing  Act  of  1991  (“the 
Act”).  (Pub.  L.  102-143,  Title  V).  The 
Act  requires  the  Department  to  prescribe 
regulations  within  one  year  that  require 
testing  of  safety-sensitive  employees  in 
the  aviation,  highway,  rail,  and  transit 
industries  and  in  the  Federal  Aviation 
Administration  for  use,  in  violation  of 
law  or  Federal  regulation,  of  alcohol  and 
drugs  listed  in  the  Controlled 
Substances  Act.  The  Act  preempts 
inconsistent  State  and  local  laws,  except 
certain  State  criminal  laws,  in  the 
aviation,  highway,  and  transit  industries 
and  requires  that  the  regulations  be 
consistent  with  U.S.  international 
obligations.  It  specifically  mandates, 
among  other  things,  privacy  in 
collection  techniques,  incorporation  of 
the  Department  of  Health  and  Human 
Services’  (DHHS)  mandatory  guidelines 
for  drug  testing  and  comparable 
safeguards  for  alcohol  testing,  quantified 
confirmation  of  any  positive  screening 
result,  collection  of  split  samples  of 
body  fluid  specimens,  confidentiality  of 
test  results,  and  scientifically-random 
selection  of  employees  to  be  tested.  It 
requires  pre-employment,  random,  post¬ 
accident.  and  reasonable  suspicion 
testing;  periodic  testing  is  discretionary. 
Regulations  prescribed  under  the  Act 
must  include  provisions  for  the 
identification  of,  and  opportunity  for 
treatment  for,  covered  employees  in 
need  of  assl'.tance  due  to  misuse  of 
alcohol  or  illegal  use  of  controlled 


substanr^.  The  Act  states  that  current 
Federally-mandated  programs  are 
unaffected  by  the  new  statutory 
requirements. 

At  the  time  of  enactment  of  the  Act, 
several  OAs  already  had  implemented 
programs  designed  to  addre^  the  use 
and  misuse  of  drugs  and  alcohol  by 
transportation  wooers,  and  the 
Department  had  publi^ed  an  ANPRM 
to  explore  whether  additional  steps 
were  warranted  concerning  alcohol 
misuse  by  employees  in  the  DOT- 
regulated  transportation  industries  (54 
FR  46326,  November  2, 1989).  In  1988, 
six  of  the  Department’s  OAs — FAA; 
FHWA;  FRA:  FTA  (formerly  the  Urbein 
Mass  Transportation  Administration, 
(UMTA));  USCG;  and  RSPA— issued 
drug  testing  rules  for  members  of  their 
regulated  industries  (53  FR  47002  et. 
seq.,  Nov.  21, 1988).  (The  FTA  rule  was 
vacated  by  a  Federal  appellate  court  in 
January  1990  on  the  grounds  that  the 
agency  lacked  statutory  authority  to 
issue  nationwide  standards  requiring 
drug  testing.)  The  drug  testing  rules 
generally  apply  to  persons  performing 
safety-sensitive  functions  in  commercial 
transportation  operations.  The 
Department  also  published  in  1988,  and 
revised  in  1989,  a  Department-wide 
drug  testing  procedures  rule  (49  CFR 
part  40)  that  governs  testing  under  all 
the  OA  rules  (53  FR  47002,  Nov.  21, 
1988;  54  FR  49854,  Dec.  1, 1989).  As 
noted  above,  the  Act  requires  certain 
changes  to  the  existing  drug  testing 
rules  (e.g..  it  requires  split  samples  and 
extends  coverage  to  persons  requires  to 
obtain  a  CDL,  generally  intrastate  truck 
and  motorcoach  operations  under  the 
FHWA  rule).  It  also  directs  FTA  to  issue 
a  drug  testing  rule. 

In  addition  to  the  requirements 
discussed  above,  the  Act  requires 
alcohol  and  drug  testing  for  safety- 
sensitive  FAA  employees.  Air  traffic 
controllers  are  the  largest  group  of 
employees  subject  to  this  testing  (they 
are  already  subject  to  drug  testing  under 
an  existing  DOT  policy).  In  addition, 
DOT  employees  and  other  Federal 
agency  employees  in  positions  requiring 
a  CDL  are  subject  to  coverage  under  the 
FHWA  rule.  The  Department  will  issue 
a  DOT  Order  (an  internal  program 
document)  to  conform  the  Department’s 
drug  testing  program  for  its  own 
employees  to  the  requirements  of  the 
Act  and  to  implement  a  similar  alcohol 
misuse  prevention  program. 

Regulatory  History 
ANPRM 

During  the  drug  testing  rulemakings, 
we  noted  that,  although  alcohol  is  a 
drug,  the  solution  to  the  alcohol 


problem  may  be  very  different  from  that 
concerning  other  drugs,  such  as  cocaine 
or  marijiiana,  and  we  would  address  it 
in  a  separate  rulemaking.  For  that 
reason,  with  one  exception,  the  OAs  did 
not  include  alcohol  among  the  list  of 
substances  to  be  tested  for  under  the 
drug  testing  regulations.  (The  Coast 
Guard,  which  is  not  covered  by  this 
rulemaking,  has  mandatory  post¬ 
accident  alcohol  testing  and  authorized 
reasonable  cause  (suspicion)  alcohol 
testing.  FRA  had  previously  included 
alcohol  in  its  post-accident  testing 
mandate  and  had  authorized  alcohol 
testing  for  reasonable  cause.) 

On  November  2, 1989,  the  Department 
published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  to 
solicit  public  comment  on  whether  the 
Department’s  existing  regulatory 
requirements  and  programs  were 
sufficient  to  respond  to  the  hazards  of 
alcohol  misuse  in  DOT-regulated 
transportation  industries  and  to 
determine  what  additional  action,  if 
any,  should  be  taken.  The  ANPRM  set 
forth  a  number  of  options  for  reducing 
alcohol  misuse  in  DOT-regulated 
industries,  if  further  action  was  deemed 
necessary.  Over  225  comments  were 
filed  in  response  to  the  ANPRM;  these 
comments  were  considered  in 
developing  the  NPRMs. 

The  Public  Hearing  on  Breath  Test 
Device  Capability 

After  the  enactment  of  the  Act,  to 
enable  better  evaluation  and  comparisor 
of  the  capabilities  of  different  alcohol 
testing  methods,  the  Department  of 
Transportation  conducted  a  public 
hearing  on  November  18, 1991,  to  obtain 
specific  information  fix)m  the 
manufacturers  of  breath  test  devices. 

Our  purpose  was  to  examine  the  current 
or  feasible  capabilities  of  equipment  to 
handle  the  problems  of  testing  in  the 
transportation  industry,  particularly 
verification  of  the  identity  of  tested 
individuals  and  the  validity  of  the  test 
result.  At  the  hearing,  the  Department 
noted  that  attempts  to  tamper  with  the 
test  and  refusals  to  acknowledge  the  test 
result  may  be  problems  because  an 
immediate  result  is  available. 

The  Department  also  indicated  that  it 
would  need  to  ensure  accurate  test 
results  without  adding  prohibitive  costs 
to  any  proposed  program. 
Representatives  of  eight  manufacturers 
assured  DOT  officials  that  existing 
technology  can  keep  adequate,  verifiable 
records  of  tests.  They  claimed  that  they 
could  incorporate  safeguards  against 
tampering  with  adjustments  to  hardware 
and  software,  such  as  the  assignment  of 
a  serial  number  to  each  test.  They 
pointed  out,  however,  that  currently 
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available  equipment  alcme  cannot 
provide  an  indisputable  verification 
procedure  or  replace  trained  human 
supervision  of  the  testing  process. 

ilie  Department  believes  that  the 
testing  procedures  set  forth  in  the 
separate  final  rule  establishing  new 
alcohol  testily  procedures  for  49  CFR 
part  40  published  in  today’s  Federal 
Register  provide  adequate  safeguards  for 
breath  testing  in  response  to  the  above 
concerns. 

The  NPRMs 

On  December  15, 1992,  the 
Department  published  eighteen  separate 
documents,  including  fourteen  NPRMs 
and  four  ANPRMS,  that  proposed 
programs  in  several  DOT-regulated 
transportation  industries  to  reduce 
alcohol  misuse  and  to  amend  existing 
industry  drug  testing  programs  (57  FR 
59382  et.  seq.,  December  15, 1992). 

These  included:  A  common  preamble 
and  an  OST  NPRM  on  alcohol  testing 
procedures  and  conforming  drug  testing 
changes  (part  40),  both  of  which  were 
incorporated  by  reference  into  the  FAA, 
FHWA,  FRA  (also  included  drug 
changes),  FTA,  and  RSPA  NPRMs 
proposing  alcohol  misuse  prevention 
programs:  FAA,  FRA,  and  FHWA 
ANPRMs  on  application  of  these 
requirements  to  foreign  operators  in  the 
United  States:  an  FTA  NPRM  proposing 
an  anti-drug  program  for  the  transit 
industry;  FAA,  FHWA,  FRA.  RSPA.  and 
USCXi  NPRMs  proposing  the  new  MIS 
(FTA  drug  NPRM  included  its  MIS 
proposal):  an  FHWA  NPRM  proposing 
statutorily-mandated  changes  to  its 
existing  drug  rule,  including  extending 
coverage  to  intrastate  truck  and 
motorcoach  operations;  and  a  DOT-wide 
ANPRM  that  sought  comment  on  less 
costly  alternatives  to  the  current 
industry  random  drug  testing 
requirements,  particularly  changes  to 
the  random  drug  testing  rate.  The 
alcohol  misuse  prevention  NPRMs 
proposed  prohibitions  on  alcohol 
misuse,  related  consequences,  several 
types  of  alcohol  testing,  reporting  and 
recordkeeping  requirements, 
dissemination  of  alcohol  information, 
supervisor  training  and  referral  of 
employees  to  a  substance  abuse 
professional  (SAP)  for  evaluation. 

Summary  of  Comments 

Since  there  are  common 
requirements,  bases  and  purposes  for 
the  rules,  each  EXDT  organization  (term 
includes  OAs  and  OST)  involved  may 
have  relied  upon  comments  submitted 
to  the  dockets  of  the  other  participating 
DOT  organizations  in  developing  its 
final  rule.  Where  a  DOT  organization 
has  relied  upon  a  comment  directed  to 


the  dodcet  of  another  DOT  organization, 
it  will  make  available  a  copy  of  that 
comment  Comments  addressing  issues 
common  to  all  of  the  OAs’  alcohol 
prevention  programs  generally  are 
addressed  throughout  this  common 
preamble.  Comments  on  OA-spemfic 
issues  and  the  draft  economic  analyses 
have  been  addressed  in  the  preambles  to 
the  OA  rules.  Comments  on  testing 
procedures,  foreign  application,  drug 
testing  rules  and  the  dmg  testing 
random  ANPRM  have  b^n  addressed  in 
the  preambles  to  those  documents. 

Approximately 700  comments  were 
filed  in  response  to  the  NPRMs  in  the 
various  OA  alcohol  misuse  prevention 
rule  dockets.  (Some  commenters  filed 
identical  conunents  to  more  than  one 
DOT  organization.)  Commenters 
included  local.  State  and  Federal 
governmental  agencies,  trade 
associations,  employers,  employees, 
labor  unions,  consortia,  medical 
professionals,  substance  abuse 
professionals  and  individuals.  Most  of 
the  comments  were  filed  by  employers, 
followed  by  trade  associations  and 
governmental  bodies.  The  majority  of 
&e  commenters  had  a  mixed  reaction  to 
the  proposed  alcohol  misuse  prevention 
programs  and  suggested  changes  on  a 
variety  of  issues.  Some  commenters 
applauded  the  efforts  of  Congress  and 
the  Dep€urtment  to  reduce  accidents  and 
save  lives  by  removing  from  our  nation’s 
transportation  systems  employees  in 
safety-sensitive  positions  who  misuse 
alcohol.  However,  approximately  one- 
third  of  the  commenters  opposed  the 
specific  proposals  and  only  a  small 
perc^  (less  than  5  percent)  were 
enthusiastic  about  them:  A  significant 
number  of  those  in  opposition  to  this 
effort  dted  its  high  cost  unsupported  by 
data  indicating  that  there  is  a  serious 
problem  in  their  industry.  Other 
commenters  did  not  believe  that 
mandatory  alcohol  testing  will 
effectively  deter  or  eliminate  alcohol 
use  among  covered  employees.  As 
discussed  below,  many  of  the 
requirements  of  these  rules  are 
mandated  by  the  Act  and  the 
Department  has  no  authority  to  modify 
or  ignore  them. 

In  addition  to  soliciting  written 
comments,  the  Department  held  three 
public  hearings  on  part  40  and  the  OA 
alcohol  misuse  prevention  and  anti-drug 
rules  in  Washington,  DC;  Chicago;  and 
San  Francisco  in  February  and  March 
1993.  OST  and  all  OAs,  except  USCG, 
which  proposed  only  MIS  requirements, 
participate  in  these  hearings.  The 
hearings,  which  ran  for  two  days  in  each 
location,  consisted  of  one  day  of 
testimony  on  part  40  and  general  issues 
and  a  second  day  for  breakout  sessions 


on  OA  concerns.  Approximately  eighty 
people  presented  testimony  ^t  ^ose 
hearings.  (Some  commenters  made 
presentations  at  more  than  one  hearing.) 
Transcripts  of  all  the  hearings  and  any 
written  materials  submitted  at  the 
hearings  are  available  in  the  appropriate 
rulemaking  dockets.  All  comments 
received  at  those  hearings  have  be^ 
fully  considered  in  developing  the  final 
rules. 

The  Fhiblic  Meeting 

In  February  1993,  the  Department 
held  a  public  meeting  to  facilitate 
presentation  and  discussion  of  relevant 
information  on  workplace  random 
testing  and  its  impact  on  drug  use 
deterrence.  Over  20  participants 
presented  papers  and  sparked 
discussions  that  ranged  from 
mathematical  models  of  drug  testing 
rates  and  their  impact  on  drug  use  to 
program  data  from  corporations  using 
random  drug  testing  as  part  of  a  drug- 
free  workplace  strategy.  The  results  of 
the  meeting  were  inconclusive.  The 
participants  presented  no  definitive  data 
that  identified  optimal  random  testing 
rates  for  achieving  maximum  deterrence 
of  drug  use.  Many  corporate 
representatives  expressed  views  that 
favored  reducing  required  random 
testing  rates;  however,  they  did  not 
support  their  views  with  specific  data 
on  the  causal  or  correlative  relationship 
between  random  testing  rates  and  drug 
use  deterrence.  The  discussions  also 
covered  the  corollary  issue  of  detection 
of  drug  abusers  who  are  not  deterred  by 
workplace  drug  prevention  policies  or 
programs.  These  issues  also  are  relevant 
to  alcohol  random  testing  rates 
discussed  later  in  this  document. 

The  Na%>nal  Airline  Commission 

In  April  1993,  President  Clinton 
established  the  National  Commission  to 
Ensure  a  Strong  Competitive  Airline 
Industry  (also  ^own  as  the  National 
Airline  Commission).  Its  charter  was  to 
review  the  financial  condition  of  the 
airline  industry  and  to  make 
recommendations  to  assist  the  industry 
in  recovering  from  the  financial  and 
operati^al  difficulties  it  had  faced 
during  the  last  several  years.  The 
National  Airline  Commission  met  with 
industry,  labor,  and  government 
representatives  in  a  number  of  public 
meetings  before  drafting  its  final 
recommendations.  S|>ecific  to  this 
rulemaking,  the  Commission  stated  that  • 
“(njew  pre-employment  alcohol  testing 
rules  do  not  need  to  be  adopted,  and 
any  random  alcohol  testing  of  airline 
employees  should  be  at  no  more  than  a 
10  p)ercent  rate.” 
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The  Existing  Safety  Problem 

General  Information  and  Definitions 
Throughout  this  document,  we  have 
generally  relied  on  or  referred  to  ^e 
results  of  many  studies  concerning 
alcohol.  Parenthetical  references  to 
these  studies  are  included  in  the  text; 
thei^full  names  are  listed  alphabetically 
in  a  bibliography  in  Appendix  A.  Copies 
of  these  studies  have  ikien  placed  in 
OST  rulemaking  docket  46574.  It  is 
important  to  note  that  the  test  data  we 
have  are  not  complete;  often  the 
database  includes  only  those  tests  that 
were  performed.  Post-accident  tests  are 
conducted  after  some  accidents,  but  not 
others,  depending  upon  current 
regulatory  requirements,  the  availability 
of  testing  personnel,  and  location  and 
timing  of  accidents.  When  they  are 
conducted,  they  may  occur  hours  after 
the  accident  (e.g.,  in  the  railroad 
industry  it  takes  an  average  of  5  hours 
before  the  post-accident  tests  can  be 
conducted).  Also,  data  are  not 
comparable  among  the  transportation 
modes,  because  of  di^erences  in 
reporting  requirements,  databases,  and 
time  periods.  In  addition,  the  referenced 
studies  generally  used  different 
parameters  and  are  therefore  not 
comparable  to  each  other. 

Many  of  the  words  relating  to  alcohol 
are  used  interchangeably  in  our  society, 
which  may  cause  some  confusion.  In 
this  document,  we  use  the  terms 
“driving  while  intoxicated”  (DWI)  and 
“driving  under  the  influence”  (DUI)  to 
refer  to  the  same  thing:  Violation  of 
State  and/or  Federal  alcohol 
concentration  standards  deHning 
intoxication.  “Zero  tolerance”  refers  to 
an  alcohol  concentration  standard  of 
0.00,  or  in  some  cases,  0.01  or  0.02. 
Limits  on  current  testing  techn^ogy 
establish  the  limit  of  detection  at  0.02 
concentration  for  accuracy  and 
precision.  “Impairment”  and  “under  the 
influence”  refer  to  the  effect  of  alcohol 
ingestion  on  the  performance  of  a  safety- 
sensitive  function,  without  regard  to  a 
specific  alcohol  concentration. 

The  Effects  of  Alcohol 
The  potential  effects  of  alcohol 
misuse  are  substantial  in  terms  of  lives 
lost,  injuries  and  environmental  and 
property  damage.  Alcohol  misuse 
claims  at  least  100,000  lives  annually, 

25  times  as  many  as  all  illegal  drugs 
combined.  In  1992,  39,235  deaths 
occurred  on  our  nation’s  highways,  of 
which  36  percent  involved  a  legally 
intoxicated  driver  or  non-occupant  (e.g., 
pedestrian),  and  another  9  percent 
involved  a  driver  or  non-occupant  with 
at  least  some  alcohol  (with  an  alcohol 
concentration  over  0.01).  Alcohol  is 


involved  in  45  percent  of  total  highway 
fatalities.  (National  Highway  Traffic 
Safety  Administration,  “Traffic  Safety 
Facts  1992 — Alcohol”). 

Ethanol  (the  psychoactive  component 
of  alcoholic  beverages)  is  a  central 
nervous  system  depressant.  It  has  been 
widely  recognized  for  years  that 
consumption  of  alcohol  can  degrade 
performance  of  demanding  or  delicate 
tasks.  There  is  less  agreement,  however, 
about  how  much  alcohol  must  be 
ingested  before  a  significant  degradation 
of  performance  occurs.  Studies  have 
indicated  that  the  effects  of  alcohol  vary 
among  individuals,  and,  even  for  a 
given  individual,  alcohol  will  have 
varying  effects  depending  on  such 
factors  as  motivation,  fatigue,  and 
previous  experience  with  alcohol  (Zero 
Alcohol,  1987;  Ryder,  1901;  Landauer, 
1983;  Lister,  1983).  One  reason  for  the 
substantial  variation  among  individuals 
is  that  ingestion  of  a  specified  quantity 
of  alcohol  by  two  people  will  not 
necessarily  produce  the  same  alcohol 
concentration  in  each,  even  if  they  have 
the  same  body  weight  (Zero  Alcohol, 
1987). 

In  one  study,  for  example,  it  was 
found  that  a  given  body-weight-adjusted 
dose  of  ethanol  could  produce  a  range 
of  alcohol  concentrations  of  0.036  to 
0.095  (O’Neill,  1983).  In  addition, 
alcohol  appears  to  enter  the  blood 
stream  at  different  rates  in  different 
people  (Zero  Alcohol,  1987).  In  another 
study,  subjects  were  given  controlled 
doses  and  had  equal  amounts  of  food  in 
their  system.  Nevertheless,  the  time 
required  to  reach  the  peak  alcohol 
concentration  varied  from  15  to  90 
minutes  after  ingestion  (Wilson,  1984). 

There  also  are  performance 
differences  between  individuals  that  are 
unrelated  to  their  blood  alcohol 
concentration.  It  appears  that  highly  . 
skilled  professionals  may  he  better  able 
to  compensate  for  the  physiological 
effects  of  alcohol  than  persons  who  are 
less  skilled,  particularly  at  lower 
alcohol  concentrations.  In  two  studies 
comparing  the  effect  of  alcohol  on  the 
performance  of  racing  drivers  and 
ordinary  drivers  on  a  closed  track,  the 
skill  of  the  ordinary  drivers  showed 
some  degradation  at  an  alcohol 
concentration  of  0.05,  while  the  racing 
drivers  showed  no  impairment  until 
they  reached  substantially  higher 
alcohol  concentrations  (Forney,  1961). 
Similarly,  in  a  comparison  of 
nonprofessional  and  professional  pilots 
at  alcohol  concentrations  of  0.04,  0.08, 
and  0.12,  the  nonprofessionals  made 
numerous  errors  in  trackiiig,  while  the 
professionals’  tracking  ability  did  not 
decrease  even  at  the  highest  alcohol 
concentration  (Billings,  1972).  The 


study  noted,  however,  that  the 
professional  pilots  committed  more 
procedural  errors  than  normal  after 
alcohol  consumption.  Compounding 
factors,  such  as  fatigue  and  unexpected 
challenges,  also  are  likely  to  affect 
results  in  a  real-world  situation. 

Most  States  have  adopted  an  alcohol 
concentration  of  0.10  as  the  definition  of 
intoxication  in  connection  with  laws 
imposing  civil  or  criminal  penalties  for 
driving  under  the  influence  for  non¬ 
commercial  as  well  as  for  commercial 
operators.  Some  use  it  as  a  rebuttable 
presumption  of  a  violation;  others  as  a 
per  se  violation.  Ten  states  have 
lowered  their  alcohol  concentration 
standards  to  0.08;  and  a  number  of 
states  have  adopted  or  are  in  the  process 
of  considering  adoption  of  the  existing 
0.04  FHWA  alcohol  concentration 
standard  for  commercial  drivers 
established  by  previous  rulemaking. 
States  with  alcohol  concentration 
standards  for  operating  recreational 
vessels  or  aircraft  typically  use  0.10. 

As  indicated  above,  however,  a 
number  of  laboratory  studies  have 
shown  that  performance  on  some  tasks 
can  begin  to  degrade  at  alcohol 
concentrations  well  under  0.10 
(Moskowitz,  1973;  Drew,  1959; 
Landauer,  1983;  NHTSA,  1988).  Some 
studies  have  suggested  that  performance 
degrades  in  a  linear  fashion,  beginning 
with  the  lowest  levels  tested 
(Moskowitz,  1985;  Drew,  1959).  Blood 
alcohol  concentrations  (BAG)  lower 
than  0.05  have  been  associated  with 
increases  in  errors  in  tasks  requiring 
divided  attention,  and  it  appears  that 
cognitive  performance  is  decreased  for 
most  individuals  at  BAC’s  of  0.04  or  less 
(Zero  Alcohol,  1987;  Evans,  1974).  Low 
alcohol  concentrations  have  also  been 
shown  to  affect  a  driver’s  stopping 
distance  and  to  increase  errors  in 
steering  (Laurell,  1977).  There  is  no 
definitive  answer  to  how  much  the  risk 
of  accident  occurrence  increases  as  a 
result  of  the  performance  deficit,  but 
some  relationship  can  be  assumed. 
Those  OAs  in  the  Department  that  have 
set  existing  alcohol  concentration 
standards  for  transportation  workers 
(FAA,  FHWA,  FRA  and  Coast  Guard) 
generally  have  used  0.04  as  the 
prohibited  concentration. 

In  its  most  recent  edition  of  “Fatality 
Facts,”  the  Insurance  Institute  for 
Highway  Safety  notes  that  "even  at 
BACs  as  low  as  0.02%,  alcohol  affects 
driving  ability  and  crash  likelihood.  The 
probability  of  a  crash  begins  to  increase 
significantly  at  0.05%  BAG  and  climbs 
rapidly  after  about  0.08%.  For  drivers 
with  BACs  above  0.15%  on  weekend 
nights,  the  likelihood  of  being  killed  in 
a  single-vehicle  crash  is  more  than  380 
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times  higher  than  it  is  for  nondrinking 
drivers.'* 

The  Alcohol  Problem — Generally 

The  National  Institute  on  Alcohol 
Abuse  and  Alcoholism  {NIAAA) 
reported  in  1987  that  two  of  every  three 
adults  in  the  United  States  drink,  but  10 
percrait  of  those  drinkers  consume  half 
of  the  nation’s  beer,  wine  and  liquor. 

The  National  Institute  on  Ihug  Abuse 
(NIDA)  reported  that  an  estimated  17 
million  U.S.  adults  are  alcoholics, 
which  is  about  six  times  higher  than  the 
number  of  cocaine  users.  {NIDA  study, 
1989).  While  it  is  difficult  to  estimate 
the  precise  cost  to  society  from  alcohol 
misuse,  there  is  no  doubt  that  the  cost 
is  enormous.  The  potential  effects  of 
alcohol  misuse  are  substantial  in  terms 
of  lives  lost,  personal  injuries,  property 
damage,  business  losses  (lost 
productivity,  absenteeism,  increased 
health  care  costs,  etc.)  and 
environmental  damage. 

According  to  a  Research  Triangle 
Institute  study  performed  for  the 
Department  of  Health  and  Human 
Services,  the  overall  economic  cost  to 
American  society  from  alcohol  misuse 
was  S89.5  billion  in  1980.  This  amount 
represents  direct  costs,  such  as  medical 
treatment,  and  indirect  costs,  such  as 
lost  wages  and  reduced  productivity.  In 
1987,  the  NIAAA  estimated  the 
economic  costs  to  society  of  alcohol 
misuse  to  be  nearly  $117  billion  a  year, 
including  $18  billion  from  premature 
deaths.  $66  billion  in  lost  productivity, 
and  $13  billion  for  rehabilitation. 
Assuming  the  base  numbers  are  still  the 
same,  inflation  presumably  has 
increased  the  cost  in  current  dollars. 

The  National  Academy  of  Scienc’es 
(NAS)  recently  released  a  study  of  drug 
use  in  the  American  workforce.  The 
study  reviewed  the  existing  research 
literatrne  on  (1)  the  effects  of  drug  and 
alccdiol  use  on  workplace  performemce 
and  productivity.  (2)  the  effectiveness  of 
workplace  interventions,  and  (3)  the 
scope  of  alcohol  and  other  drug  use.  The 
study  concluded  that  more 
epidemiological  and  longitudinal 
research  is  needed  and  that  the  current 
research  literature  does  not  provide 
definitive  conclusions  about  the  scope 
of  use,  the  specific  effects  of  drug  and 
alcohol  use  on  work  performance  tasks, 
and  the  efiectiveness  of  workplace 
interventions  such  as  drug  and  alcohol 
testing  and  employee  assistance 
programs.  We  believe  that  the  existing 
research  literature  supports  the  actions 
that  we  are  takiivg  here  and  that  data 
gathered  as  a  result  of  these  rules  will 
provide  useful  additional  information 
concerning  these  issues. 


National  Health  Care  Reform 

Secretary  of  Transportation  Federico 
Pena  recently  set  a  goal  of  reducing 
alcohol-related  highway  fatalities  from 
45  percent  to  43  percent  of  total 
highway  fataUties  by  1997.  He  noted 
that  alcohol-related  traffic  fetalities 
decreased  by  20  percent  between  1990 
and  1992  due  to  increased  alcohol 
awareness  among  teenagers  and  tougher 
enforcement  measures  Aat  reduced 
impaired  driving  by  repeat  offenders. 
Motor  vehicle  accidents  are  a  major 
health  problem.  They  are  the  primary 
cause  of  death  for  the  American 
population  between  5  and  34  years  of 
age.  and  account  for  half  the  total  of 
injury  deaths.  More  people  are  injured 
or  die  in  motor  vehicle-related  accidents 
each  year  than  from  heart  disease, 
cancer,  and  strokes  combined.  Alcohol 
involvement  is  the  single  largest  factor 
in  motor  vehicle  deaths  and  injuries, 
which  as  a  whole  cost  the  nation  $14 
billion  in  health  care  costs  eadi  year, 
any  reduction  in  impaired  driving 
would  directly  contribute  to  reducing 
health  care  and  other  economic  costs. 
The  Department  estimates  that  reducing 
highway  alcohol-related  fatalities  to  43 
percent  of  total  fatalities  and  reducing 
related  injuries  by  a  proportionate 
amount  would  save  1,200  lives  annually 
and  save  U.S.  taxpayers  $282  million  in 
health  care  costs  annually.  Obviously, 
reducing  alcohol-related  fatalities  and 
injuries  in  other  transportation 
industries  would  further  reduce  those 
costs. 

The  measures  contained  in  these  rules 
and  the  Department's  partnership  with 
industry  and  State  and  local 
governments  to  educate  the  public  about 
impaired  driving  are  part  of  a  broad 
Department  effort  to  reduce  accidents 
and  injuries  resulting  from  alcohol 
misuse  in  each  of  the  transportation 
industries,  which  will,  in  turn,  reduce 
health  care  costs  under  President 
Clinton’s  health  care  reform  initiative. 
Increased  detection  of  alcohol  misusers 
and  their  diversion  into  the  health  care 
system  could  increase  health  care  costs 
in  the  short  term,  since  individuak  with 
serious  alcohol  problems  tend  to  neglect 
health  care  until  intervention.  This 
increase  would  be  mitigated  to  a  certain 
extent  by  a  decrease  in  alcohol-related 
absenteeism.  However,  long  term  health 
care  costs  should  decrease  because  early 
intervention  prevents  more  serious  and 
more  costly  health  problems  later. 

Alcohol  Misuse  in  the  Transportation 
Industry 

General 

The  Department's  previous  alcohol 
misuse  prevention  efforts  have 


developed  unevenly  wd  vary  across  the 
transportation  industries.  The  existing 
OA  rules  focus  on  alcohol  in  terms  of: 

Its  effect  on  an  individual’s  medical 
qualifications;  prohibitions  against  on- 
duty  use;  operating  while  under  the 
influence;  use  during  defined  pre-duty 
periods;  and  sanctions  for  violations  of 
the  Federal  regulatory  scheme,  as  well 
as  sanctions  for  violations  of  State 
alcohol  laws.  Alcohol  testing,  with 
limited  exceptions,  has  been  left  to  State 
enforcement.  (Current  FRA  rules  require 
post-accident  and  authorize  reasonable 
cause  testing.  The  FAA  requires 
crewmembers  to  submit  to  tests  upon 
request  by  State  and  local  officials  and 
to  furnish  the  results  to  the 
Administrate.  The  Coast  Guard  also  has 
existing  requirements  concerning 
alcohol  misuse,  including  some  testing.) 
Each  of  the  following  sections  briefly 
describes  the  existing  OA  rules  on 
alcohol  and  contains  available 
E)epartmental  data  on  the  alcohol 
problem  in  each  segment  of  the 
transportation  industry. 

Aviation 

The  current  FAA  regulations  prohibit 
a  person  from  acting  or  attempting  to  act 
as  an  aircraft  crewmember  if  he  or  she 
is  under  the  influence  of  alcohol,  has 
consumed  any  alcoholic  beverage 
within  the  prior  8  hours,  or  has  an 
alcohol  concentration  of  0.04  or  greater. 
The  FAA  may  medically  disqualify  a 
pilot  with  a  history  of  drug  dependence, 
alcoholism,  or  mental  problems. 

In  1987,  the  Department’s  Inspector 
General  checked  the  National  Driver 
Register  (NDR)  against  records  in  the 
Florida  Department  of  Motor  Vehicles;  it 
found  that  nearly  6,000  FAA-ceilified 
pilots  in  Florida  had  been  convicted  of 
drunk-driving  offenses.  Recent 
legislation  allowed  FAA  and  the  rail 
industry  to  use  the  NDR  to  locate  and 
review  individual  driving  records  to 
screen  qualifications  of  airline  pilots 
and  locomotive  engineers.  The  FAA  was 
unaware  of  these  DUI  convictions 
because  the  pilots  had  not  reported 
them  to  the  FAA  as  required.  The  FAA 
then  issued  a  DUI  enforcement  policy 
and  a  pile  that  includes,  among  other 
matters,  a  process  for  examining  driving 
records.  Pilots  with  2  or  more  drug-  or 
alcohol-related  driving  offenses  within  3 
years  are  subject  to  FAA  certificate 
revocation  action. 

In  1991.  the  FAA  began  checking  the 
NDR  to  identify  pilot  certificate  holders 
who  had  drunk-diving  convictions.  Of 
pilots  seeking  medical  recertification 
during  the  period  May  1991  through 
May  1993.  S.79  percent  had  at  least  one 
DWI  conviction  reported.  The  total 
number  of  pilots  (for  scheduled  and 


7308 


Federal  Register  /  Vol.  59,  No.  31  /  Tuesday,  February  15,  1994  /  Notices 


non-scheduled  airlines)  who  had  one  or 
more  DWI’s  was  4,386,  or  6.4  percent. 
There  is  no  research  that  directly  links  • 
impaired  driving  behavior  to 
commercial  aviation  performance; 
however,  impaired  driving  behavior  is 
often  associated  with  alcohol  abuse  and/ 
or  alcoholism. 

There  has  never  been  an  accident 
involving  a  large  U.S.  passenger  airline 
in  which  the  probable  cause  was 
attributed  to  alcohol  use.  However,  in 
1990,  three  Northwest  Airlines  pilots 
were  convicted  of  flying  while 
intoxicated  between  Fargo,  ND,  and 
Minneapolis,  MN.  Two  hours  after  the 
flight  ended,  the  crew  captain’s  alcohol 
concentration  was  found  to  be  0.13;  he 
testified  that  he  drank  20  rum  and  cokes 
the  night  before  the  6  a.m.  flight. 

Starting  in  the  early  1970’s,  the  Air  Line 
Pilots  Association  and  the  major 
airlines,  in  cooperation  with  the  FAA, 
developed  a  program  to  identify 
alcoholic  pilots,  so  that  they  could  be 
treated  and,  as  appropriate,  returned  to 
duty.  More  than  1,500  pilots  have- been 
through  this  program,  with  a  relapse 
rate  of  approximately  10  percent.  Since 
the  program  provides  for  stringent 
surveillance  of  treated  pilots,  there  has 
been  no  compromise  of  safety. 
Nevertheless,  the  existence  of  such  an 
extensive  program  and  the  occurrence  of 
the  Northwest  pilots  incident 
demonstrate  that  the  air  carrier  industry 
is  not  immune  to  the  problem  of  alcohol 
misuse. 

The  National  Transportation  Safety 
Board  (NTSB)  has  collected  the 
following  data  concerning  the 
relationship  between  alcohol  and 
aviation  accidents:  From  1975  through 
1986,  eleven  part  135  carriers  (all  except 
one  were  commercial  air  taxi  cargo 
planes;  the  exception  was  a  non- 
scheduled  charter  carrier  with  a  foreign 
crew)  were  involved  in  accidents  in 
which  alcohol  was  determined  to  be  a 
factor.  As  noted  above,  there  have  been 
no  part  121  or  part  135  (large  or  air  taxi/ 
commuter  air  carrier)  accidents  in 
which  alcohol  has  been  determined  to 
be  a  cause. 

Virtually  all  commenters  to  the  FAA 
docket  claimed  that,  in  light  of  the 
current  financial  state  of  the  airline 
industry,  DOT  should  not  mandate  an 
overzealous  random  alcohol  testing 
program  that  is  not  statistically  justified. 
As  we  noted  above,  we  are  constrained 
by  the  requirements  of  the  Act.  To  the 
extent  possible,  we  have  tried  to  provide 
flexibility  to  employers  that  will  enable 
them  to  make  cost-conscious  decisions 
for  their  specific  circumstances.  With 
respect  to  our  lack  of  data,  it  is  difficult 
to  Imow  whether  the  lack  of  a  large  U.S. 
passenger  aircraft  accident  caused  by 


alcohol  is  due  to  the  fact  that  it  has 
nevei  happened  or  because  we  have  no 
required  testing  and  could  not 
determine  that  alcohol  was  involved. 

Motor  Carriers 

Currently,  drivers  found  to  be  under 
the  influence  of  alcohol  or  drugs  are 
disqualified  fiom  operating  a 
commercial  motor  vehicle  (CMV). 

FHWA  regulations  prohibit  the  use  of 
alcoholic  beverages  within  four  hours  of 
reporting  to  work  and  also  prohibit  a 
driver  from  driving  while  having  any 
measurable  alcohol  concentration  or  any 
detected  presence  of  alcohol  in  his  or 
her  system.  This  effectively  amounts  to 
a  zero  alcohol  limitation  for  CMV 
operators.  In  addition,  a  driver  will  not 
be  considered  physically  qualified  to 
drive  a  motor  vehicle  if,  among  other 
things,  the  driver  has  no  current  clinical 
diagnosis  of  alcoholism. 

Accident  statistics  indicate  that  nearly 
half  of  the  fatally  injured 
noncommercial  motor  vehicle  drivers 
had  a  measurable  amount  of  alcohol  in 
their  blood  (usually  0.10  or  more) 
compared  with  about  15  percent  of 
fatally  injured  drivers  of  medium  and 
heavy  trucks.  Moreover,  as  the  chart 
below  indicates,  for  those  truck  drivers 
who  had  been  drinking  before  an 
accident,  the  highest  accident  rate  was 
among  those  consuming  the  most 
alcohol.  Drivers  of  heavy  and  medium 
trucks  with  measurable  alcohol 
concentrations  are  involved  in  about 
750  fatal  crashes  annually,  along  with 
another  7,700  crashes  resulting  in 
personal  injuries  and  4,750  crashes 
involving  only  property  damage  (Zero 
Alcohol,  1987). 


Percentage 
of  all  fatal 
truck  acci- 
dents 

Percentage 
of  the  15% 
of  truck"  driv¬ 
ers  who  had 
alcohol  in 
their  blood 

No  Truck  Driver 

Use  of  Alco- 

hoi . 

85.0 

N/A 

AC=0.10  or 

more . 

9.1 

60 

AC-0.04-0.10  .. 

2.7 

18 

AC-.03  or  less  . 

3.2 

21 

(Zero  Alcohol,  1987)  (FARS  data  tapes, 
1982-1985)  (AC  means  alcohol  concentration) 

In  1990,  the  NTSB  published  the 
results  of  a  study  of  alcohol  (and  other 
drugs)  used  by  CMV  operators  in  fatal- 
to-the-driver,  heavy  truck  accidents. 
Thirteen  percent  of  the  fatally  injured 
drivers  tested  positive  for  alcohol. 
(Another  20  percent  of  the  drivers  tested 
positive  for  other  drugs.)  We  also  know 
that  the  cost  of  accidents  to  employers 
is  substantial,  over  and  above  the  lives 


lost,  whether  CMV  accidents  are  caused 
by  alcohol  or  something  else.  The 
National  Safety  Council  estimates  that 
an  on-the-job  accident  is  four  times 
more  costly  than  one  that  occurs  in  a 
personal  vehicle,  with  an  average  cost  to 
employers  of  $168,000  for  a  fatal 
accident  and  $6,900  for  a  non-fatal 
accident.  The  impact  of  on-the-job 
accidents  caused  by  alcohol  on 
enmloyer  costs  is  quite  significant. 

FHWA  Pilot  Project.  The  Act  required 
the  Secretary  of  Transportation  to 
conduct  a  pilot  program  for  the  purpose 
of  testing  drivers  on  a  random  basis  to 
determine  if  a  driver  has  used  alcohol 
or  a  controlled  substance  in  violation  of 
law  or  federal  regulation.  The  pilot 
testing  program  was  administered  as 
part  of  the  FHWA’s  Motor  Carrier  Safety 
Assistance  Pro^am  (MCSAP)  and 
implemented  in  four  States  for  a  period 
of  one  year.  At  the  completion  of  the 
pilot  program,  the  Department  will  issue 
a  report  of  the  program,  including 
recommendations  concerning  the 
desirability  and  implementation  of  a 
MCSAP-aaministered  random  testing 
program.  FHWA  began  the 
implementation  of  the  required  pilot 
project  in  Fiscal  Year  1993  (October  1, 
1993-September  30, 1994).  (N.B.:  the 
Fiscal  Year  for  the  Federal  government 
may  differ  from  that  used  by  other 
entities.)  Preliminary  data  from  the  pilot 
program  show  88  breath  test  results  of 
0.02  alcohol  concentration  or  greater  out 
of  43,170  tests  conducted  (0.2  percent). 
However,  in  two  States  (Minnesota  and 
New  Jersey)  submitting  to  the  breath  test 
was  voluntary  and  from  5  to  10  percent 
of  drivers  randomly  selected  declined  to 
take  a  breath  test. 

Rail 

Current  FRA  regulations  prohibit  on- 
the-job  use  of,  possession  of,  or 
impairment  by,  alcohol,  or  having  an 
alcohol  concentration  of  0.04  or  more, 
for  employees  covered  by  the  Hours  of 
Service  Act.  Workers  who  report  for 
duty  under  the  influence  can  be 
identified,  removed  from  the  workplace, 
and  referred  for  assistance  under 
Operation  RedBlock  or  other  similar 
peer  prevention  substance  abuse 
programs  operated  by  the  railroad 
industry.  The  covered  employee  can  be 
referred  for  assistance  by  a  peer,  a 
supervisor  or  himself/herself. 

As  part  of  the  post-accident  testing 
conducted  under  its  current  rules,  FRA 
has  gathered  the  following  data.  From 
February  1986,  when  mandatory  FRA 
post-accident  blood  testing  for  alcohol 
began,  through  December  1992,  23 
employees  tested  positive  for  alcohol 
(0.5  percent  of  employees  tested). 
However,  the  number  of  positive 
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bndings  has  declined  from  6  (1.0 
percent  of  all  persons  tested)  in  1989,  to 
1  (0.3  percent  of  all  persons  tested)  in 
1992.  Since  1986,  alcohol  appears  to 
have  played  a  causal  role  in  11 
accidents/incidents  involving  four 
deaths,  three  injuries,  and  property 
damage  in  excess  of  $3.3  million.  In 
one,  the  engineer  tested  positive  at  an 
alcohol  concentration  of  0.16,  and 
alcohol  was  found  by  the  NTSB  to  be  a 
contributing  factor  to  the  accident.  The 
incident  caused  $1.58  million  damage 
and  the  death  of  the  engineer.  In  another 
accident,  eight  injuries  and  $194,000  in 
damages  resulted,  and  a  dispatcher 
tested  positive  at  0.15  alcohol 
concentration.  In  a  1990  accident,  an 
engineer  tested  positive  with  an  alcohol 
concentration  of  0.05  after  his  train 
passed  a  stop  signal  and  collided  with 
another  train,  resulting  in  one  injury 
and  nearly  $500,000  in  property 
damage.  In  1991,  two  brakemen  were 
killed,  one  by  a  train  when  struck 
during  a  switching  operation  and  the 
other  when  he  fell  from  the  side  of  a 
train.  Post-mortem  toxicology  revealed 
alcohol  concentrations  of  0.04  and  0.08, 
respectively. 

Reasonable  cause  breath  testing  under 
the  FRA  program  or  pursuant  to  railroad 
authority  (triggered  by  rule  violations, 
less  serious  accidents  and  injuries,  or 
reasonable  suspicion)  has  produced  the 
following  results:  11  of  348  persons  so 
identified  tested  positive  in  1986  (3.2 
percent);  24  of  593  tested  positive  in 
1987  (4.0  percent);  46  of  1005  tested 
positive  in  1988  (4.6  percent);  31  of  973 
tested  positive  in  1989  (3.2  percent);  32 
of  2662  tested  positive  in  1990  (1.2 
percent);  37  of  2798  tested  positive  in 
1991  (1.32  percent);  and  30  of  2850 
tested  positive  in  1992  (1.2  percent). 

FRA  regulations  define  a  “positive” 
breath  test  as  one  indicating  an  alcohol 
concentration  of  0.02  or  above.  The 
significance  of  these  results  with  respect 
to  measuring  prevalence  in  the 
population  is  difficult  to  determine.  It 
should  be  expected  that  a  higher 
percentage  of  reasonable  suspicion  tests 
will  be  positive,  since  prohibited  use  or 
impairment  had  already  been  identified 
or  suspected. 

Transit 

FTA  does  not  have  any  existing 
regulations  concerning  alcohol.  Its 
primary  mission  is  to  provide  grants  for 
the  financing  and  improvement  of 
transportation  systems.  Many  of  FTA’s 
grantees,  however,  are  subject  to  other 
Federal  requirements  on  alcohol  use. 

All  commuter  rail  operations  funded  by 
FTA,  for  example,  are  subject  to  FRA 
regulations.  Ferry  operations  that 
receive  FTA  finds  are  subject  to  USCG 


safety,  drug  and  alcohol  regulations,  as 
well  as  the  FTA  drug  and  alcohol  testing 
rules  published  today. 

The  need  for  alcohol  testing  of  transit 
employees  was  highlighted  by  a 
December  28, 1990,  accident  in  Boston. 
Massachusetts,  where  a  transit  operator, 
with  an  alcohol  concentration  alrove 
0.10,  crashed  a  trolley  car,  injuring  33 
people.  In  addition,  the  Senate 
Committee  on  Commerce,  Science,  and 
Transportation’s  report  on  S.  676,  No. 
102-54  (May  2. 1991),  noted  that,  in 
Philadelphia  alone,  transit  operators 
have  tested  positive  for  drug  or  alcohol 
use  in  six  major  accidents  l^tween  1986 
and  1990,  involving  at  least  183  injuries 
and  three  deaths,  (^parate  figures  for 
drug  and  alcohol  involvement  were  not 
provided.)  On  August  28, 1991,  a  New 
York  City  Transit  Authority  motorman 
later  found  to  have  an  alcohol 
concentration  of  0.21  crashed  a  subway 
train  resulting  in  5  deaths  and  171 
injuries;  this  accident  led  to  the  prompt 
passage  of  the  Act.  Following  issuance 
of  the  1988  FTA  anti-drug  rulemaking, 
some  industry  members  indicated  that 
alcohol  is  a  more  serious  problem  than 
drugs. 

An  FTA  document  entitled, 
“Substance  Abuse  in  the  Transit 
Industry,”  November  1991,  was  based 
upon  a  transit  agency  survey  and  an 
employee  survey.  It  revealed  that 
responding  transit  managers  perceived 
alcohol  as  the  major  substance  of  misuse 
and  that  58  percent  of  the  transit 
systems  test  for  alcohol.  Employee 
knowledge  of  coworker  alcohol  misuse 
was  extensive;  about  70  percent  of 
employees  surveyed  had  some 
knowledge,  either  through  hearsay  or  by 
direct  observation,  of  alcohol 
impairment  of  colleagues  in  the 
workplace  during  the  previous  year. 
About  six  percent  of  the  safety-sensitive 
employees  reported  alcohol  use  during 
or  just  before  duty.  Another  15  percent 
of  the  safety-sensitive  employees 
reported  less  frequent  alcohol 
consumption,  but  at  a  nearly  similar 
volume  as  those  employees  noted  above. 
When  comparing  these  data  with  those 
contained  in  the  "National  Household 
Survey  on  Drug  Abuse:  Population 
Estimates  1988”  and  the  comparable 
1990  NIDA  survey,  it  appears  that 
reported  alcohol  use  in  the  transit 
industry  is  slightly  lower  than  that 
reported  for  the  general  population. 

Pipeline 

RSPA  has  no  specific  regulations  on 
alcohol.  It  does  have  a  gerieral 
regulation  on  health  of  pipeline  workers 
at  liquefied  natural  gas  plants.  Pipeline 
operators  must  look  for  any  physical 
condition  that  would  impair 


performance,  including  any  observable 
disorder  or  condition  ^at  is 
discoverable  by  a  professional 
examination. . 

We  have  no  specific  data  on  alcohol- 
related  accidents  or  lost  productivity 
data  in  this  area;  however,  a  number  of 
the  commenters  in  the  anti-drug 
rulemaking  seemed  to  believe  that 
alcohol  is  a  more  pervasive  problem 
than  drugs  in  the  pipeline  industry.  We 
also  are  aware  that  many  companies  in 
the  pipeline  industry  are  known  to  have 
alcohol  prevention  programs.  We  do  not 
have  statistics  or  data  on  the  prevalence 
of  the  problem  in  the  industry,  but  we 
cannot  assume  that  pipeline  workers  are 
immune  from  the  problem  and  must  err 
on  the  side  of  safety.  The  largest  single 
cause  of  pipeline  accidents  is 
excavation  deimage  by  people  digging 
into  pipelines  (people  not  regulated  by 
RSPA). 

Legal  Authority/Issues 
Background 

The  following  legal  analysis  was 
included  in  the  common  preamble  to 
the  proposed  DOT  alcohol  testing  rules 
published  in  the  Federal  Register  of 
December  15, 1992,  (See  57  FR  59389- 
59391)  and  is  republished  with  this 
document  for  ease  of  reference.  Since 
that  time,  there  have  been  no  significant 
case  law  developments  to  raise  any 
doubts  concerning  the  Department’s 
stated  belief  that  existing  legal 
precedents  support  this  rulemaking.  To 
the  contrary,  the  case  law  addressing  the 
constitutionality  of  alcohol  and  drug 
testing  is  even  more  settled.  Of 
particular  note  in  this  regard  is  a  recent 
Federal  district  court  ruling  that  random 
testing  of  commercial  motot  vehicle 
operators  for  alcohol  and  controlled 
substances  pursuant  to  a  one-year  pilot 
study  in  four  States,  as  mandated  by 
section  5(b)  of  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991,  Pub.  L.  102-143,  title  V,  codified 
at  49  U.S.C.  app.  2717  note,  comports 
with  the  Fourth  Amendment  of  the  U.S. 
Constitution  and  is  not  an  unreasonable 
search  and  seizure.  Owner-Operator 
Independent  Drivers  Association,  Inc.  v. 
Pena,  Nt).  93-1427,  U.S.  District  Court 
for  the  District  of  Columbia,  November 
1, 1993. 

General 

The  Omnibus  Transportation 
Employee  Testing  Act  of  1991  is  a  direct 
statutory  mandate  for  alcohol  testing  in 
the  aviation,  motor  carrier,  rail,  and 
transit  industries.  In  addition  to  this 
authority,  the  general  safety  authority 
relied  on  for  issuing  the  drug  testing 
rules  described  above  also  provides  a 
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basis  for  issuing  alcohol  misuse 
prevention  rules  by  FAA,  FHWA,  FRA, 
and  RSPA.  Althou^  the  existing  case 
law  addressing  the  constitutionality  of 
employee  alomol  testing  programs 
remains  more  sparse  than  that  for  drug 
testing,  the  existing  legal  precedents 
support  this  rulemakinp  effort  to  require 
alcohol  testing  in  the  regulated 
transportation  industries. 

Consistent  with  court  findings  in  the 
area  of  government-mandated  drug 
testing  of  employees,  alcohol  testing 
mandated  by  the  government  is 
considered  a  sear^  within  the  meaning 
of  the  Fourth  Amendment  to  the  U.S. 
Constitution.  See,  Schmeiber  v. 
California,  384  U.S.  757,  767-768  (1966) 
(“compelled  intrusions  into  the  body  for 
blood  to  be  analyzed  for  alcohol 
content”  must  be  considered  a  Fourth 
Amendment  search);  Skinner  v.  Railway 
Labor  Executives’  Association,  489  U.S. 
616-617  (1989)  ("Subjecting  a  person  to 
a  breathalyzer  test,  which  generally 
requires  the  production  of  alveolar  or 
‘deep  lung’  breath  for  chemical  analysis 
*  *  *  implicates  *  *  *  concerns  about 
bodily  integrity  and,  like  the  blood- 
alcohol  test  *  *  •  considered  in 
Scbmerber,  should  also  be  deemed  a 
search.”) 

In  deciding  whether  a  particular 
search  comports  with  Fourth 
Amendment  protections,  courts  must 
determine  that  under  all  the  particular 
circumstances  the  search  itself  is 
“reasonable.”  As  the  leading  case  on 
bodily  fluid  testing.  Skinner,  makes 
clear,  issuance  of  a  warrant  or  the 
existence  of  probable  cause  or 
individualize  suspicion  is  not  a 
minimum  essential  requirement  in 
establishing  the  reasonableness  of  a 
search  under  an  administrative  testing 
program. 

In  Skinner,  the  Supreme  Court  upheld 
regulations  issued  by  the  Federal 
Railroad  Administration  governing  drug 
and  alcohol  post-accident  and 
reasonable  cause  testing  of  railroad 
employees  (49  CFR  part  219).  The  Court 
concluded  that  the  testing  procedures 
and  methods  of  procuring  blood,  breath, 
or  urine  for  testing  as  set  forth  in 
subparts  C  and  D  of  the  FRA  regulations 
“pose  only  limited  threats  to  the 
justifiable  expectations  of  privacy  of 
covered  employees.”  489  U.S.  at  628.  In 
specifically  focusing  on  the  privacy 
implications  of  breath  alcohol  tests,  the 
Court  also  pointed  out  that: 

The  breath  tests  authorized  by  subpart  D  of 
the  regulations  (testing  for  reasonable  cause) 
are  even  less  intrusive  than  the  blood  tests 
prescribed  by  subpart  C  (post-accident 
toxicoiogicat  testing).  Unlike  blood  tests, 
breath  tests  do  not  require  piercing  the  skin 
and  may  be  conducted  safe^  outside  a 


hospital  enviroiunent  and  with  a  minimum 
of  inconvenience  or  embarrassment  Further, 
breath  tests  reveal  the  level  of  alcohol  in  an 
employee's  bloodstream  and  nothing  more. 
Like  the  blood-testing  procediues  mandated 
by  Subpart  C,  which  can  be  used  only  to 
ascertain  the  presence  of  alcohol  or 
controlled  substances  in  the  bloodstream, 
breath  tests  reveal  no  other  facts  in  which  the 
employee  has  a  substantial  privacy  interest. 

•  *  *  In  all  the  circumstances,  we  cannot 
conclude  that  the  administration  of  a  breath 
test  implicates  significant  privacy  concerns. 

Id.  at  625-626. 

While  the  Court  indicated  that  the 
collection  of  urine  samples  requires 
employees  “to  perform  an  excretory 
function  traditionally  shielded  by  great 
privacy,  (thus]  raisling]  concerns  not 
implicated  by  blood  or  breath  tests!,]”  it 
pointed  out  Aat  the  FRA  collection 
procedures  significantly  reduced  the 
degree  of  personal  privacy  intrusion.  Id. 
at  626.  The  Court  also  examined  the 
overall  privacy  expectations  of  covered 
railroad  workers  subject  to  the  FRA 
testing  requirements.  It  concluded  that 
these  expectations  "are  diminished  by 
reason  of  [‘covered  employees’] 
participation  in  an  industry  that  is 
regulated  pervasively  to  ensure  safety 

*  *  •”  Id.  at  627. 

By  contrast,  the  Court  found  that  the 
government’s  interests  in  seeking  to 
determine  the  cause  of  an  accident  or 
incident,  deterring  alcohol  and  illegal 
drug  use  by  rail  employees,  and 
safeguarding  the  general  public  are 
compelling.  Under  these  circumstances, 
the  Court  held  that  alcohol  and  drug 
testing  pursuant  to  the  FRA  regulations 
are  reasonable  within  the  meaning  of 
the  Fourth  Amendment.  Also,  the  Court 
found  that  the  government’s 
justification  in  testing  for  misuse  of 
alcohol — a  legal  substance — was 
entitled  to  no  less  vyeight  than  its 
justification  for  testing  for  drugs,  the 
possession  of  which  is  unlaw^l.  Thus, 
as  the  Court  pointed  out,  the  FRA- 
prescribed  toxicological  tests  were  not 
desired  “to  assist  in  the  '>secution  of 
employees,  but  rather  to  prevent 
accidents  and  casualties  in  railroad 
operations  that  result  from  impairment 
of  employees  by  alcohol  or  drugs.”  Id. 
at  621-622, 633  (qiioting  FRA 
regulations  at  49  CFR  219.1(a)). 

The  alcohol  testing  requirements  for 
transportation  industry  workers 
published  by  each  of  the  OAs  in  today’s 
Federal  Register  are  consistent  with  the 
Court’s  views  in  Skinner.  Given  the 
overwhelming  public  safety 
considerations  Associated  with  alcohol 
testing  programs  and  the  limited  degree 
of  intrusion  into  individual  privacy 
interests  engendered  by  the  tests,  the 
required  testing  programs  would  be 


constitutionally  permissible  under  the 
Fourth  Amendment. 

Also,  the  requirement  that  an 
employer  perform  random  alcohol 
testing  that  is  performance-related,  i.e„ 
related  closely  in  time  to  an  employee’s 
actual  performance  of  safety-related 
duties,  further  demonstrates  the 
reasonableness  of  the  rules  for  Fourth 
Amendment  purposes  by  ensuring  that 
testing  for  misuse  of  alcohol  is  clearly 
related  to  the  employee’s  performance 
of  these  duties.  With  respect  to  use  of 
I>articular  testing  devices  or  methods, 
we  note  that,  as  a  number  of  courts  have 
pointed  out,  the  reasonableness  of  a 
testing  program  does  not  necessarily 
turn  on  the  existence  of  other 
alternatives  that  might  be  less  intrusive. 
See  American  Federation  of 
Government  Employees  v.  Skinner,  885 
F.2d  884,  897  (1989).  cert,  denied,  495  - 

U. S.  923-924  (1990). 

The  lack  of  a  demonstrated  substance 
abuse  problem  among  the  workforce  in 
a  particular  industry  should  not,  of 
itself,  pose  insurmountable 
constitutional  impediments  to  a  testing 
program  for  that  workforce.  This  point 
was  made  clear  by  the  Supreme  Court 
in  National  Treasury  Employees  Union 

V.  Von  Raab,  489  U.S.  656,  674-675 
(1989),  which  was  decided  the  same  day 
as  Skinner.  In  Von  Raab.  the  Court 
upheld  virinalysis  testing  for  illegal 
drugs  of  U.S.  Customs  ^rvice 
employees  slated  for  promotions  into 
positions  that  involv^  either 
interdicting  illegal  drugs  or  carrying  a 
firearm.  Despite  the  Commissioner  of 
Customs’  stated  belief  that  “Customs  is 
largely  drug-fiee,”  the  Court  concluded 
that  there  was  little  reason  to  suspect 
that  the  Customs  Service  was  “immune” 
from  society’s  pervasive  drug  abuse 
problem  and  held  that  the  testing 
program  was  constitutionally  defensible 
as  a  means  to  ensure  that  employees 
promoted  to  these  sensitive  positions 
are  drug-free.  Id.,  at  660,  674.  It  stated 
that  the  government  does  not  have  to 
first  establish  that  a  specific  industry 
has  a  problem.  (“It  is  sufficient  that  the 
govenunent  have  a  compelling  interest 
in  preventing  an  otherwise  pervasive 
societal  protnem  from  spreading 
through  the  particular  context.”)  Id. 
note  3  at  675. 

Skinner  and  Von  Raab  established  the 
analytical  framework  for  courts  to 
resolve  constitutional  challenges  to 
various  employee  substance  abuse 
testing  programs.  Not  surprisingly, 
Federal  courts  reviewing  anti-drug 
abuse  regulations  issued  by  the 
Department  have  relied  extensively  on 
these  two  dedstons  in  upholding  drug 
testing  of  safety-  and  security-sensitive 
workers  in  industries  regulated  by  the 
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Department.  See,  Bluestein  v.  Skinner, 
908  F.2d  451  (9th  Cir.  1990),  cert, 
denied,  111  S.Q.  954  (1991)  (upholding 
constitutionality  of  Federal  Aviation 
Administration  regulations  requiring 
random  drug  testing  of  flightcrew 
members,  maintenance  persormel,  and 
other  categories  of  employees  in  the 
commercial  aviation  industry); 
International  Brotherhood  of  Teamsters 
V.  Department  of  Transportation,  932 
F.2d  1292  (9th  Cir.  1991)  (upholding 
constitutionality  of  Federal  Highway 
Administration  regulations  requiring 
random,  biennial,  pre-employment  and 
post-accident  drug  testing  of 
commercial  motor  vehicle  drivers 
operating  in  interstate  commerce); 
Railway  Labor  Executives’  Association 
V.  Skinner.  934  F.2d  1096  (9th  Cir.  1991) 
(upholding  constitutionality  of  Federal 
Railroad  Administration’s  regulations 
requiring  random  drug  testing  of 
railroad  workers  in  safety-sensitive 
positions);  International  Brotherhood  of 
Electrical  Workers  v.  Skinner,  913  F.2d 
1454  (9th  Cir.  1990),  and  United 
Steelworkers  of  America  v.  Skinner,  768 
F.  Supp‘30  (D.  RI  1991)(upholding 
constitutionality  of  Research  and 
Special  Programs  Administration’s 
regulations  requiring  random,  pre¬ 
employment,  and  post-accident  drug 
testing  of  safety-sensitive  employees 
engaged  in  natural  gas,  liqueHed  natural 
gas,  and  hazardous  liquid  pipeline 
operations.)  See  also.  Transportation 
Institute  v.  Coast  Guard,  727  F.  Supp. 
648  (D.D.C.  1989)  (upholding 
constitutionality  of  Coast  Guard 
regulations  requiring  pre-employment, 
periodic,  post-casualty,  and  reasonable 
cause  drug  testing  for  merchant  marine 
personnel;  however,  regulations 
requiring  random  drug  testing  of  all 
vessel  crewmembers  were  found  to 
violate  the  Fourth  Amendment  because 
the  safety-sensitive  duties  performed  by 
this  entire  class  of  employees  was  not 
evident.  Although  the  court  noted  that 
random  testing  for  employees  could  be 
constitutionally  acceptable,  it  held  that 
the  Coast  Guard  had  not  adequately 
described  the  safety-sensitive  functions 
of  the  covered  employees  to  allow  the 
court  to  establish  the  necessary  nexus. 
The  missing  safety  nexus  was 
established  in  a  subsequent  Coast  Guard 
final  rule  reimplementing  random  drug 
testing).  Even  pre-Skinner  and  Von 
Raab  court  decisions  addressing  the 
constitutionality  of  various  employee 
alcohol  testi.ig  programs  have 
concluded  that  such  testing  comports 
with  the  Fourth  Amendment.  Thus,  a 
State  regulation  requiring  jockeys  to 
submit  to  mandatory  warrantless  breath 
alcohol  tests  on  each  racing  day  was 


foimd  to  be  constitutionally  permissible. 
Shoemaker  V.  Handel,  795  F.2d  1136 
(3d  Cir.),  cert,  denied,  479  U.S.  986 
(1986).  Similarly,  alcohol  and  drug 
testing  during  a  pre-employment 
physical  examination,  work-related 
examination,  return  to  work  after 
unscheduled  absence,  or  on  the  basis  of 
reasonable  suspicion  or  involvement  in 
an  accident  or  incident  was  upheld  in 
the  case  of  transit  employees  directly 
involved  in  the  operation,  maintenance, 
and  decisionmaking  of  a  public  transit 
system.  Amalgamated  Transit  Union, 
Local  933  v.  City  of  Oklahoma  City,  710 
F.  Supp.  1321  (W.D.  Okla.  1988). 

Accord.  Amalgamated  Transit  Union, 
Division  1279  v.  Cambria  County 
Transit  Authority,  691  F.  Supp.  898 
(W.D.  Pa.  1988)  (mandatory  drug  and 
alcohol  testing  during  annual  p%sical 
examination  does  not  violate  Fourth 
Amendment). 

Also,  several  more  recent  Federal 
court  decisions  upheld  employee 
alcohol  testing  in  the  wake  of  Skinner. 
Thus,  in  Transport  Workers  Union. 

Local  234  v.  Southeastern  Pennsylvania 
Transportation  Authority,  863  F.2d  1110 
(3d  Cir.  1988),  vacated  and  remanded, 
492  U.S.  902  (1989),  afpd  on  remand 
sub  nom.  United  Transportation  Union 
V.  Southeastern  Pennsylvania 
Transportation  Authority,  884  F.2d  709 
(1989),  the  U.S.  Court  of  Appeals  for  the 
Third  Circuit  upheld,  inter  alia,  random 
breath  testing  of  transit  operating 
employees.  See  also.  Tanks  v.  Greater 
Cleveland  Regional  Transit  Authority, 
930  F.2d  475  (6th  Cir.  1991)  and 
Holloman  v.  Greater  Cleveland  Regional 
Transit  Authority.  741  F.  Supp.  677 
(N.D.  Ohio  1990),  aff’dr930  F.2d  918 
(6th  Cir,  1991)  (upholding  transit 
authority’s  drug  and  alcohol  testing 
program  requiring  testing  of  blood, 
saliva,  and  urine  in  the  face  of 
challenges  by  two  bus  drivers  subjected 
to  random,  post-accident,  and  periodic 
testing);  Moxleyv.  Regiohai  Transit 
Services.  722  F.  Supp,  977,  980  (W.D. 

NY  1989)  (upholding  constitutionality 
of  transit  authority’s  drug  and  alcohol 
testing  program  and  noting  that  “the 
Government’s  interest  in  the  efficient 
and  proper  operation  of  the  workplace 
is  at  a  zenith  where  public’s  (sic]  lives 
depend  on  the  reliable  and  sober 
performance  of  Government 
employees’’). 

Consistent  with  the  Supreme  Court’s 
analysis  in  Skinner  and  Von  Raab  and 
lower  court  decisions,  if  the  Congress 
determines  that  there  is  a  need  for 
properly-administered  alcohol  testing  to 
ensure  that  employees  in  transportation 
industries  are  not  adversely  affected  by 
alcohol  while  performing  safety- 
sensitive  functions,  that  need  would 


outweigh  the  privacy  interests  of  these 
employees  and,  thus,  would  ^ 
constitutionally  permissible. 

The  Americans  with  Disabilities  Act  and 
DOT  Drug  and  Alcohol  Testing 

The  Americans  with  Disabilities  Act 
of  1990  (ADA)  (Pub.  L.  101-36)  does 
not,  in  any  way,  preclude  or  interfere 
with  employers’  compliance  with  the 
Department’s  new  or  existing  drug  and 
alcohol  testing  regulations.  However, 
title  I  of  the  A1)A,  which  prohibits 
discrimiiiation  against  a  “qualified 
individual  with  a  disability,’’  may  affect 
the  personnel  actions  an  employer 
might  wish  to  take  with  respect  to  some 
individuals  who  test  positive  for  alcohol 
or  drugs  or  otherwise  violate  the 
prohibitions  of  the  Department’s  drug 
and  alcohol  rules. 

Title  I  covers  employers  who  have 
fifteen  or  more  employees  for  more  than 
20  calendar  weeks  in  a  year  (section 
101(5)(A)).  (Until  July  26, 1994,  only 
employers  with  25  dr  more  such 
employees  are  covered.)  Covered 
employers  may  not  discriminate  against 
a  qualified  individual  with  a  disability 
with  respect  to  applications,  hiring, 
advancement,  discharge,  compensation, 
or  other  terms,  conditions  or  privileges 
of  emplo)ment  (section  102(a)). 

Before  discussing  the  effect  title  I  may 
have  on  employer  personnel  actions 
following  a  positive  DOT-mandated 
drug  or  alcohol  test  or  other  violations 
of  DOT  drug  and  alcohol  rules,  it  is 
important  to  note  the  specific  ADA 
provisions  that  address  DOT  drug  and 
alcohol  rules.  The  ADA  specifically 
authorizes  employers  covered  by  EKDT 
regulations  to  require  their  employees  to 
comply  with  the  standards  established 
in  those  regulations,  including 
complying  with  any  rules  that  apply  to 
employment  in  safety-sensitive 
positions  as  defined  in  the  DOT 
regulations,  (section  104(c)(5)(C)).  By 
authorizing  employers  to  require 
employees  to  comply  with  the  standards 
in  DOT  rules,  this  provision  authorizes 
compliance  not  only  with  testing 
provisions  of  the  rules  but  also  of  other 
drug  and  alcohol-related  provisions  that 
affect  safety-sensitive  employees  (e.g., 
pre-dut^  abstinence,  on-the-job  use). 

The  legality  under  the  ADA  of  employer 
compliance  with  DOT  drug  and  alcohol 
requirements  other  than  those 
concerning  testing  is  underlined  by 
several  other  provisions  of  title  I.  An 
employer  may  prohibit  the  use  of  drugs 
and  alcohol  in  the  workplace,  may 
require  that  employees  not  be  under  the 
influence  of  alcohol  or  be  engaging  in 
the  illegal  use  of  drugs  in  the  workplace, 
and  may  require  that  employees 
conform  to  the  requirements  of  the 
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Drug-Free  Workplace  Act  (Pub.  L  100- 
690,  title  V,  subtitle  D)  (section 
104(cMl-3)). 

Concerning  drug  and  alcohol  testing 
and  its  consequences,  the  statute  further 
provides  that  nothing  in  Title  I  shall  be 
construed  to  encourage,  prohibit, 
restrict,  er  authorize  the  otherwise 
lawful  exercise  by  entities  subject  to  the 
jurisdiction  of  the  Department  of 
Transportation  of  authority  to  (1)  test 
employees  of  such  entities  in.  and 
applicants  for,  positions  involving 
safety-sensitive  duties  for  the  illegal  use 
of  drugs  and  for  on-duty  impairment  by 
alcohol;  and  (2)  remove  such  persons 
who  test  positive  for  illegal  use  of  drugs 
and  on  duty-impairment  by  alcohol 
pursuant  to  paragraph  (1)  horn  safety- 
sensitive  duties  in  implementing 
subsection  (c).  (Subsection  (c)  includes 
the  statutory  language  cited  above.) 
(section  104(e)).  These  ADA  provisions 
clearly  s[>ecify  that  the  ADA  does  not 
interfere  with  the  compliance  by 
covered  employers  with  DOT 
regulations  concerning  drug  and  alcohol 
use,  including  requirements  for  testing 
and  for  removing  persons  who  test 
positive  from  safety-sensitive  functions. 
Under  the  ADA.  an  employer  is  not 
viewed  as  “discriminating”  for 
following  the  mandates  of  DOT  drug 
and  alrohpl  rules. 

In  considering  the  effects  on  the 
personnel  actions  that  employers  choose 
to  take  after  a  safety-sensitive  employee 
tests  positive  for  drugs  or  alcohol  or 
otherwise  violates  DOT  drug  or  alcohol 
rules,  it  is  important  to  note  that  the 
ADA’s  prohibition  of  employment 
discrimination  applies  only  with  respect 
to  a  “qualified  individual  with  a 
disability."  The  ADA  specifically 
provides  that  an  employee  or  applicant 
who  is  currently  engaging  in  the  illegal 
use  of  drugs  is  not  a  “qualified 
individual  with  a  disability"  (section 
104(a)).  The  ADA  does  not  protect  such 
an  employee  from  adverse  personnel 
actions.  For  purposes  of  the  ADA.  the 
drugs  that  trigger  this  provision  are 
those  the  use,  possession  or  distribution 
of  which  is  prohibited  by  the  Controlled 
Substances  Act  (section  101(6)).  The 
five  drugs  for  which  DOT  mandates 
tests  fit  ^is  definition  (alcohol  is  not  a 
drug  covered  by  the  Controlled 
Substances  Act). 

What  does  “currently  engaging”  in 
the  illegal  use  of  drugs  mean?  According 
to  the  Equal  Employment  Opportunity 
Commission  (EEOC),  whose  rules  carry 
out  Title  I.  the  term  “currently 
engaging”  is  not  intended  to  be  limited 
to  the  use  of  drugs  on  the  day  of,  or 
within  a  matter  of  days  or  weeks  of.  the 
employment  action  in  question.  Rather, 
the  provision  is  intend^  to  apply  to  the 


illegal  use  of  drugs  that  has  occurred 
recently  enough  to  indicate  that  the 
individual  is  actively  engaged  in  such 
conduct  (56  FR  35745-46,  July  26, 

1991).  It  is  clear  that  an  individual  who 
has  a  positive  result  on  a  DOT- 
mandated  drug  test  is  currently 
engaging  in  the  illegal  use  of  drugs. 
Therefore,  under  Title  I,  an  employer 
may  discharge  or  deny  employment  to 
an  individud  who  has  a  positive  result 
on  a  DOT-mandated  dru^  test. 

This  provision  that  an  individual  who 
is  currently  engaging  in  the  illegal  use 
of  drugs  is  not  a  “qualified  individual 
with  a  disability”  does  not  apply,  of 
course,  if  the  individual  is  erroneously 
regarded  as  engaging  in  the  illegal  use 
of  drugs.  In  addition,  if  an  individual, 
even  a  former  user  of  illegal  drugs,  is 
not  currently  engaging  in  the  illegal  use 
of  drugs  and  (1)  h^  successfully 
completed  a  supervised  rehabilitation 
program  or  otherwise  has  been 
successfully  rehabilitated,  or  (2)  is 
participating  in  a  supervised 
rehabilitation  program,  the  individual 
can  continue  to  be  regarded  as  a 
“qualified  individual  with  a  disability,” 
if  the  individual  is  otherwise  entitled  to 
this  status  (section  104(b)).  An  employer 
may  seek  reasonable  assurance  that  an 
individual  is  not  currently  engaging  in 
the  illegal  use  of  drugs  (including 
requiring  a  drug  test)  or  is  in  or  has 
completed  rehabilitation.  Some 
employers  (EEOC  uses  the  example  of  a 
law  enforcement  agency)  may  also  be 
able  to  impose  a  job  qualification 
standard  that  would  exclude  someone 
with  a  history  of  drug  abuse  if  it  can 
show  that  the  standard  is  job-related 
and  consistent  with  business  necessity 
(56  FR  35746,  July  26. 1991). 

Unlike  the  situation  with  respect  to 
the  current  use  of  illegal  drugs,  the  use 
of  alcohol  contrary  to  law,  F^eral 
regulation,  or  employer  policy  does  not 
deprive  an  individual  of  status  as  a 
“qualified  individual  with  a  disability” 
that  he  or  she  would  otherwise  have 
under  title  I.  An  individual  is  protected 
by  title  I,  however,  only  if  the 
individual  has  a  disability  in  the  first 
place.  (This  is  also  true  with  respect  to 
a  former  drug  user  or  any  other 
individual  who  seeks  the  protection  of 
the  ADA.)  To  have  a  disability,  an 
individual  must  have  a  "physical  or 
mental  impairment  that  substantially 
limits  one  or  more  major  life  activities 
of  such  individual,  a  record  of  such 
impairment,  or  being  regarded  as  having 
such  an  impairment”  (section  1(2)). 
While,  as  the  EEOC  notes  in  its  title  I 
regulation,  “individuals  disabled  by 
alcoholism  are  accorded  the  same 
protections  accorded  other  individuals 
with  disabilities”  (56  FR  35752.  Julv  26, 


1991),  not  all  individuals  who  use 
alcohol  in  violation  of  law.  Federal 
regulation,  or  employer  policy  are 
“disabled  by  alcoholism." 

The  courts  interpreting  section  504  of 
the  Rehabilitation  Act  of  1973  (with 
which  ADA  employment  provisions  are 
intended  to  be  consistent)  have 
concluded  that  alcoholism  can  be  a 
disability  which  may  call  for  reasonable 
accommodation.  See.  e.g..  Walker  v. 
Weinberger,  600  F.  Supp.  757  (D.D.C.. 
1985);  Tinch  v.  Walters,  765  F.2d  599 
(6th  Cir.,  1985);  McKelvey  v.  Walters, 

596  F.  Supp.  1317  (D.D.C..  1984); 
Anderson  v.  University  of  Wisconsin, 

665  F.  Supp.  1372  (W.D.  Wis.,  1987), 
ojf  d  841  F.2d  737  {7th  Cir.,  1988); 
Richardson  v.  Postal  Service,  613  F. 

Supp.  1213  (D.D.C..  1985);  Sullivan  v. 
City  of  Pittsburgh, Sll  F.2d  171  (3rd 
Cir.,  1987). 

The  logic  of  the  ADA,  and  EECXIl's 
regulatory  provisions  implementing  the 
statute,  suggest  that,  in  determining 
whether  an  employee  or  applicant  who 
has  a  positive  result  on  a  DOT- 
mandated  alcohol  test  or  otherwise 
violates  a  DOT  alcohol  rule  is  disabled 
by  alcoholism,  the  employer  would 
answer  two  questions.  First,  does  the 
individual  have  a  physical  or  mental 
impairment;  e.g.,  is  the  individual  an 
alcoholic?  (People  who  test  positive  for 
alcohol  are  not  necessarily  alcoholic.) 
This  question  would  probably  have  to 
be  answered  with  the  assistance  of  a 
physician  or  substance  abuse 
professional.  Second,  if  the  individual  is 
an  alcoholic,  does  this  impairment 
substantially  limit  a  major  life  activity 
or  is  it  (even  erroneously)  regarded  as 
substantially  limiting  a  major  life 
activity?  This  question  would  be 
answered  on  a  case-by-case  basis, 
following  EEOC’s  guidance  (see  56  FR 
35740-44,  July  26. 1991).  Under  DOT’S 
alcohol  prevention  rules,  these 
determinations  will  be  made  by  or  in 
coop>eration  with  the  substance  abuse 
professional  that  the  rules  require  to  be 
involved  following  a  positive  test  or  rule 
violation. 

The  determination  of  whether  an 
individual  is  a  qualified  individual  with 
a  disability  is  made  in  two  steps:  (1) 
Whether  the  individual  has  the 
appropriate  education,  experience, 
skills,  and  licenses,  and  meets  the  other 
prerequisites  of  the  position;  and  (2) 
whether  the  individual  can  perform  the 
essential  functions  of  the  job  desired  or 
held  with  or  without  reasonable 
accommodation.  Essential  functions  are 
the  functions  that  the  individual 
holding  the  position  must  be  able  to 
perform  unaided  or  with  reasonable 
accommodation.  Several  factors  are 
considered  in  determining  whether  a  job 
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function  is  essential,  including  whether 
the  employer  actually  requires 
employees  in  this  position  to  perform 
the  function,  ^diether  the  position  exists 
to  perfmm  t^  function.  wWher  there 
are  other  employees  who  could  perform 
the  function,  and  whether  there  is  a 
high  degree  of  expertise  or  skill  required 
to  perform  the  function. 

U  the  individual  is  qualified  and 
determined  to  be  disabled  by 
alcoholism,  then  the  employer  may  not 
discriminate  against  the  individual  on 
the  basis  of  his  or  her  disability  and,  if 
job  p«foimaiue  and  behavior  are  not 
affected  by  alcoholism,  must  make 
“reasonable  accommodations”  to  the 
individual’s  known  physical  or  mental 
limitations,  unless  the  employer  can 
demonstrate  that  doing  so  would 
impose  an  “undue  ha^ship”  on  the 
employer’s  business. 

'^e  selection  of  an  appropriate 
“reasonable  accommodation”  is  done  on 
a  case-by-case  basis,  as  EEOC  guidance 
provides  (see  56  FR  35744.  July  26. 

1991).  Reasonable  accommodation  for 
an  individual  disabled  by  alcoholism 
could  include  such  actions  as  referral  to 
an  Employee  Assistance  Program  or 
other  rehabilitation  program,  provision 
of  rehabilitation  services,  and  giving  an 
employee  sufficient  time  to  demonstrate 
that  rehabilitation  had  been  successful. 
See,  e.g.,  Washington  v.  Department  of 
the  Navy,  30  M.SJ».R.  323  (1986); 
Swaffo^  V.  Tennessee  Valley  Authority, 
18  M.S.P.R.  481  (1983). 

Even  when  an  individual  is  disabled 
by  alcoholism,  however,  the  employer  is 
not  required  to  provide  a  reasonable 
accommodation  that  creates  an  “undue 
hardship.”  Undue  hardship  involves 
significant  difilculty  or  expense  in,  or 
resulting  from,  providing  an 
accommodation.  EECX3  describes  an 
undue  hardship  as  “an  accommodation 
that  would  be  unduly  costly,  extensive, 
substantial  or  disruptive,  or  that  would 
fundamentally  alter  the  nature  or 
operation  of  the  business.”  Ud.)  This 
concept  takes  into  account  the  financial 
resources  of  the  employer  (e.g.,  an 
accommodation  that  would  be 
reasonable  for  a  large  business  may  be 
an  undue  hardship  for  a  small  business). 
But  the  concept  is  not  limited  to 
financial  difficulty.  For  example,  if  a 
small  trucking  company  determined 
that  the  accommodation  that  one  of  its 
drivers  needed  for  an  alcoholism-related 
disability  was  lengthy  in-patient 
rehabilitation,  the  company  not  only 
might  find  the  accommodation  beyond 
its  financial  resources  but  also  too 
disruptive  of  its  operations  {i.e..  a 
temporary  replacement  would  have  to 
be  hired  or  the  work  of  the  firm  be 
reduced  significantly). 


Under  title  1,  an  employer  may  hold 
an  employee  who  engages  in  the  ill^al 
use  of  drugs  or  who  is  an  alcoholic  to 
the  same  qualification  standards  for 
employment  or  job  performance  or 
behavior  as  it  holds  other  employees, 
even  if  any  rmsatisfactory  pe^rmance 
or  behavior  is  related  to  the  drug  use  or 
alcoholism  of  the  employee  (Se^on 
104(c)(4)).  For  example,  if,  as  the  result 
of  alcoholism,  on  employee  is 
chronically  late  ot  absent,  or  makes 
frequent  job  errors,  the  employee  would 
be  subject  to  personnel  action  on  the 
same  basis  as  any  other  employee  who 
exhibited  similar  behavior  for  other 
reasons.  (However,  if  the  alcoholic 
employee  were  subjected  to  personnel 
actions  that  were  not  used  against  non¬ 
alcoholic  employees  who  were 
chronically  late  or  absent,  or  made 
frequent  job  errors,  then  the  alcoholic 
emplo3ree  mig^t  have  a  cause  of  action 
imder  the  ADA.)  The  employer  is  not 
precluded  from  accommodating  this 
alcoholic  employee,  but  is  not  required 
to  do  so. 

It  should  also  be  pointed  out  that  the 
ADA  does  not  preclude  an  employer 
from  disciplining  or  dismissing  an 
employee  who  commits  a  violation  of 
the  employer’s  conduct  and 
performance  standards,  even  if  the 
individual  is  an  alcoholic  or  has  another 
disability.  For  example,  a  violation  of  a 
DOT  nperating  administration’s  alcohol 
misuse  rules  (e.g.,  a  test  demonstrating 
a  prohibited  alcohol  concentration) 
could  be  a  violation  of  the  employer’s 
performance  and  conduct  rules,  for 
which  the  employer’s  policy  could  call 
for  the  employee’s  dismissal.  This  result 
would  not  violate  the  ADA. 

There  are  also  situations  in  which 
meeting  qualification'standards  of  DOT 
safety  rules,  or  having  a  valid  license  or 
certificate  from  a  DOT  operating 
administration,  is  an  essential  job 
qualification.  If  a  truck  driver  does  not 
meet  FHWA  qualification  standards  to 
obtain  a  Commercial  Driver’s  License 
from  a  State,  or  if  a  pilot  does  not 
qualify  for  an  FAA  medical  certificate, 
that  individual  is  not  a  “qualified*’ 
individual  with. a  disability,  even  if  the 
reason  for  the  failure  to  meet  DOT 
qualifications  is  a  condition  that  an 
employer  might  be  required  to 
accommodate  under  the  ADA.  The 
legislative  history  of  the  ADA 
specifically  recognizes  this  special 
status  for  DOT  qualification  standards 
(see  Senate  Report  101-116  at  27, 
August  30, 1989). 

Another  issue  that  has  been  raised  in 
context  of  the  relationship  between  the 
ADA  and  alcohol  testing  concerns 
whether  an  alcohol  test  is  a  “medical 
examination.”  Non-regulatory  guidance 


issued  by  the  EEOC  suggests  that  ”a  test 
to  determine  an  individual’s  blood 
alcohol  level  would  be  a  ‘medical 
examination’  and  only  could  be 
required  by  an  employer  in  conformity 
with  the  /J3A.”  It  should  be  pointed  out 
that  this  statement  does  not,  on  its  face, 
apply  to  breath  testing  (or  other 
methods  that  do  imt  invc^ve  blood 
samples)  for  alcohol.  The  EEOC  has  not 
determined  whether  it  views  breath 
testing  for  afocdml  as  a  “medical 
examination.” 

The  Department  of  Transportation 
takes  the  position  that  alcohol  testing 
imder  the  program  required  by  these 
rules  is  not  properly  viewed  as  a 
required  m^cal  examination.  It  is  not 
the  collection  of  a  breath  ot  body  fluid 
sample  that  makes  a  test  “medical”  in 
nature.  The  tests  in  question  are  solely 
for  the  purpose  of  detennining  whether 
an  emf^yee  has  violated  a  DOT- 
mandated  safety  requirement.  The  tests 
are  not  used  for  any  diagnostic  or 
therapeutic  purpose.  Tl^y  are  not 
intended  to  ascertain  whether  an 
employee  has  any  medical  condition, 
and  they  will  not  be  used  for  such  a 
purpose.  Under  these  drciunstances.  the 
policies  imderlying  the  ADA  provisions 
on  medical  examinations  do  not  apply. 
Because  of  the  uncertainty  that  may  be 
created  by  the  EEOC  guidance,  however, 
it  is  useful  to  consider  the  implications 
of  regarding  alcohol  tests  as  “medical 
examinations.”  (The  Departmmt  is 
working  with  the  EEOC  to  resolve  this 
uncertainty.) 

Even  if  alcohol  tests  are  considered  to 
be  “medical  examinations”  for  ADA 
purposes,  the  effects  on  compliance 
with  DOT-mandated  alcohol  testing 
would  be  minimal.  “Medical 
examinations”  are  permitted  by  the 
AD.^  if  made  after  a  conditional  offer  of 
employment.  The  pre-employment 
testing  approach  set  forth  in  the  rules 
clearly  fits  this  model.  For  this  reason 
as  well  as  for  reasons  of  efficiency,  the 
Department  believes  that  conducting 
pre-employment  testing  after  an  offer  of 
employment,  but  before  the  first 
performance  of  a  safety-sensitive 
function,  has  much  to  recommend  it  In 
addition,  EEOC  has  stated  to  the 
Department  that,  because  of  the 
statutjiry  requirement  in  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991  for  pre-employment  testing,  EEOC 
does  not  object  to  pre-offer  alcohol 
testing  under  the  DOT  rules  mandated 
by  the  statute.  Other  types  of  testing 
mandated  by  these  rules,  such  as 
reasonable  suspicion,  post-accident,  and 
random  testing,  are  likewise  acceptable 
under  the  ADA.  (See  29  CFR  1630.15(e), 
which  makes  compliance  with  the 
requirements  of  F^eral  law  or 
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regulation  a  defense  to  an  alle^tion  of 
discrimination  under  Title  1  of  the 
ADA.)  Congress  passed  the  Omnibus 
Act  more  than  a  year  after  it  passed  the 
ADA.  and  the  former  statute’s  specific 
mandates  for  various  types  of  testing 
clearly,  as  a  matter  of  statutory 
interpretation,  would  prevail  over  any 
contrary  inferences  anyone  would 
attempt  to  draw  from  the  more  general 
provisions  of  the  latter. 

A  related  issue  concerns  the 
confidentiality  of  the  records  of  alcohol 
tests.  To  the  extent  that  an  alcohol  test 
is  regarded  as  a  medical  examination, 
the  records  of  the  test  would  be  “treated 
as  a  confidential  medical  record”  under 
the  ADA  (see  Section  102(c)(3)(6)  of  the 
ADA).  Under  this  provision,  records  of 
a  medical  examination  are  retmired  to 
be  kept  in  a  separate  medical  file.  The 
purpose  of  any  requirement  for  . 
confidentiality  of  a  medical  record  is  to 
safeguard  the  employee’s  right  of 
privacy  with  respect  to  personal 
medical  information.  An  employee  may, 
of  course,  waive  such  a  right.  (As  a 
general  matter,  medical  confidentiality 
provisions  allow  a  patient  to  permit 
medical  information  to  be  provided  to 
third  parties.)  The  DOT  rules,  by 
requiring  the  employee  to  consent,  in 
writing,  to  the  provision  of  test  records 
to  subsequent  employers  or  third 
parties,  are  fully  consistent  with  normal 
medical  confidentiality  waiver  practices 
and  with  the  ADA.  It  would  clearly  be 
anomalous  to  view  a  medical  records 
confidentiality  provision  as  prohibiting 
an  employee  fiom  voluntarily  agreeing 
that  a  previous  employer,  or  physician, 
could  send  a  medical  record  to  a  current 
employer  or  physician. 

The  Family  and  Medical  Leave  Act  of 
1993 

The  Family  and  Medical  Leave  Act  of 
1993  (FMLA)  provides  certain 
protections  for  employees  with  “serious 
health  conditions.”  These  protections 
include  time  ofi  for  treatment  of  these 
conditions  and  reinstatement  in  the 
employee’s  position  or  an  equivalent 
position.  Under  Department  of  Labor 
(EXDL)  regulations  implementing  FMLA, 
“treatments  for  *  *  *  substance  abuse 
are  serious  health  conditions  if  ail 
conditions  of  the  regulation  are  met”  (29 
CFR  625.114(c)).  The  inclusion  of 
substance  abuse  treatment  under  the 
DOL  regulations  has  raised  some 
concerns  about  the  potential  effect  of 
FMLA  requirements  on  DOT  drug  and 
alcohol  testing  requirements. 

As  is  the  case  with  the  ADA,  the 
FMLA  does  not  conflict  with  DQT  drug 
and  alcohol  rules.  FMLA  requirements 
do  not  prevent  an  employer  from  testing 
employees  as  required  by  DOT  rules: 
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nor  do  they  excuse  employees  from 
testing  requirements  or  prohibitions  on 
the  use  of  drugs  or  the  misuse  of 
alcohol.  They  do  not  interfere  with 
DOT’S  requirement  that  an  individual 
who  tests  positive  may  not  perform 
safety-sensitive  functions  again  until  the 
conditions  established  by  DOT  rules 
have  been  met.  (We  would  point  out 
that,  just  as  every  employee  who  tests 
positive  for  alcohol  or  dnigs  does  not 
necessarily  have  a  “disability”  for  ADA 
purposes,  such  an  employee  does  not 
necessarily  have  a  “serious  health 
condition”  for  FMLA  purposes.) 

DOT  drug  and  alcohol  rules  do  not 
prescribe  what  persoimel  actions,  if  any, 
an  employer  may  take  with  respect  to  an 
individud  who  tests  positive.  In  certain 
circumstances,  Fedei^  law  (e.g.,  the 
ADA),  State  law,  or  labor-manag^nent 
agreements  may  constrain  the  discretion 
that  employers  would  otherwise 
exercise  with  respect  to  such  personnel 
actions.  The  FMLA  may  create 
additional  constraints  in  some 
situations. 

The  scope  of  additional  constraints  on 
employer  personnel  actions  stemming 
from  the  FMLA  is  limited.  The  statute 
applies  only  to  employers  with  50  or 
more  employees.  The  statute’s 
protections  apply  only  to  employees 
who  work  for  such  an  employer  at  least 
1250  hours  during  a  12-month  period. 
DOL’s  rules  establish  a  number  of 
procedural  requirements  that  employees 
miist  meet  to  avail  themselves  of  the 
FMLA’s  protections.  EX3L  also  sets  some 
substantive  limits  on  the  applicability  of 
FMLA  protections  to  treatment  for 
substance  abuse: 

Treatment  of  substance  abuse  may  also  be 
included,  such  as  where  a  stay  in  an 
inpatient  treatment  facility  is  required.  On , 
the  other  hand,  absence  because  of  the 
employee’s  use  of  the  substance,  without 
treatment,  does  not  qualify  for  leave.  It 
should  be  pointed  out  that  the  inclusion  of 
substance  abuse  as  a  “serious  health 
condition”  does  not  prevent  an  employer 
from  taking  employment  action  against  an 
employee  who  is  unable  to  perform  the 
essential  functions  of  the  job — provided  the 
employer  complies  with  the  ADA  and  does 
not  take  action  against  the  employee  who  has 
exercised  his  or  her  right  to  take  FMLA  leave 
for  treatment  of  that  condition.  (58  FR  31799; 
June  4, 1993). 

The  Department  will  work  with  DOL 
to  resolve  any  questions  that  arise 
concerning  the  relationship  of  DOT  drug 
and  alcohol  testing  requirements  and 
FMLA  requirements. 
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Overview  of  the  (^p^ating 
Administrationsl  Final  Rules  . 

Purpose  ' 

The  OAs  covered  by  the  Act  and 
RSPA  are  establishing  alcc^ol  misuse 
prevention  programs  designed  to  help 
prevent  accidents  and  injuries  resulting 
from  the  misuse  of  alcohol  by 
employees  who  perform  safety-sensitive 
functions  in  their  industries.  Generally, 
the  OA  rules  prohibit  any  alcohol 
misuse  that  could  afreet  performance  of 
a  safety-related  function,  including  (1) 
Use  on  the  job;  (2)  Use  during  the  four 
hours  (in  most  cases)  before 
performance  of  a  safety-sensitive 
ninction;  (3)  Having  prohibited 
concentrations  of  alcohol  in  the  system 
while  performing  safety-sensitive 
functions;  (4)  Use  during  the  8  hours 
following  an  accident  if  the  employee’s 
involvement  has  not  been  discounted  as 
a  contributing  factor  in  the  accident  or 
until  the  employee  tests  below  0.02;  and 
(5)  Refusal  to  take  a  required  alcohol 
test.  The  rules  require  pre-employment 
(except  for  RSPA),  reasonable  suspicion, 
random  (except  for  RSPA),  post¬ 
accident,  retum-to-duty  and  follow-up 
testing  for  alcohol.  The  rules  also 
establish  a  performance  standard  for 
adjusting  the  initial  25  percent  random 
alcohol  testing  rate  for  each 
transportation  industry  (except  for 
RSPA).  Published  elsewhere  in  today's 
Federal  Register  is  a  proposal  to 
establish  a  somewhat  different 
performance  standard  for  adjusting  the 
random  drug  testing  rate  for  each 
transportation  industry. 

The  part  40  procedural  final  rule 
published  elsewhere  in  this  Federal 
Register  provides  for  two  tests  to  ensure 
accuracy:  A  screening  and  a 
confirmation  test.  It  provides  more 
flexibility  to  use  difrerent  testing 
technologies  for  screening  tests  than  we 
had  proposed.  However,  until 
additional  devices  can  be  evaluated  and 
approved  as  meeting  DOT  precision  and 
accuracy  criteria  and  proc^ures  for 
their  use  are  established,  the  screening 
tests  must  be  conducted  using  breath 
testing  devices  on  the  NHTSA  CPL, 
which  includes  devices  with  and 
without  printers.  Evidential  breath 
testing  devices  that  provide  printed 
results  and  sequential  numbering  of 
tests  must  be  used  for  confirmation 
tests.  We  are  separately  proposing  to 
permit  blood  testing  in  reasonable  cause 
and  post -accident  situations  where  an 
EBT  is  not  readily  available.  The 
primary  purpose  of  the  testing 
provisions  is  to  deter  and  detect  misuse 
of  alcohol. 

Following  a  finding  that  an  employee 
has  misused  alcohol,  as  determined 
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through  testing  or  other  means,  the  rules 
gener^y  require  the  enq)ioyee’s 
removal  horn  safety-related  functions 
and  provide  a  tafu^ted  s)rstem  of 
consequences: 

(1)  Following  a  determination  that  the 
employee  has  violated  prohibitions  in 
these  i^es,  the  employer  must  remove 
the  employee  from  and  cannot  return 
the  employee  to  a  safety-sensitive 
functicHi  imtil,  at  a  minimum, 

(a)  The  employee  undergoes 
evaluation,  and  wdiwe  necessary, 
treatment, 

(b)  A  substance  abuse  professional 
determines  that  the  employee  has 
successfully  complied  with  any 
recommended  course  of  treatment,  and 

(c)  The  employee  tests  at  less  than 
0.02  on  a  retum-to-duty  test. 

(2)  An  employee  with  an  alcohol 
concentration  of  0.02  or  greater  but  less 
than  0.04  is  not  permitted  to  perform 
safety-sensitive  functions  for 

(a)  A  minimum  of  eight  hours  (except 
FHWA),  or 

(b)  Until  a  retest  shows  that  the 
employee's  alcohol  concentration  has 
dropped  below  0.02. 

Tne  rules  also  impose  reporting  and 
recordkeeping  requirements  and 
provide  for  alcohol  misuse  information 
for  employees,  supervisor  training,  and 
referral  of  employees  to  a  substance 
abuse  professional  (SAP)  for  evaluation. 

There  are  some  differences  among  the 
OA  final  rules.  For  example,  some  OAs 
have  regulatory  authority  over 
employers/comp>anies  only;  others  have 
regulatory  authority  over  employees. 
Also,  employees  holding  a  license  or 
certificate  may  be  subject  to  agency 
action  against  their  license  or  certificate 
under  o&er  rules  in  addition  to  the 
consequences  established  for  violations 
of  these  rules.  See  the  individual  OA 
rule  preambles  for  an  explanation  of  any 
differences  from  the  gene'll 
requirements  discussed  above. 

Applicability 

The  existing  OA  drug  rules  generally 
cover  perr.qns  who  perform  safety- 
sensitive  functions  in  commercial 
transportation.  Initially,  they  affected 
approximately  4  million  persons  and 
include,  for  example,  commercial  truck/ 
bus  drivers,  pilots,  pipeline  employees, 
licensed  and  documented  mariners  and 
others  serving  on  board  a  ves.sel  with  a 
licensed  ojjerator,  and  railroad  workers 
subject  to  the  Hours  of  Service  Act.  An 
FTA  final.rule  published  elsewhere  in 
today’s  Federal  Register  adds  drug 
testing  for  such  workers  as  bus 

and  subway  operators.  Iiv  accordance 
with  the  mandates  of  the  Act,  tl;e, 
FHW.A  rule.adopting  ihe'uic'obol  .  . 
provisions  described  in:thi-s;conHr,an 


preamble  extends  dieir  coverage  as  well 
as  the  coverage  of  the  existing  FHWA 
drug  rules  to  persons  required  to  obtain 
a  CDL,  including  intrastate  trudr  and 
motor  coach  operators.  This  includes 
drivers  and  employers  not  currently  ■ 
covered  by  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs)  such  as: 
Federal,  ^ate  and  local  government 
agencies,  and  church  and  civic 
organizations.  As  a  re^lt,  the  total 
number  of  persons  covered  by  the 
alcohol  and  drug  testing  rules  has 
increased  to  over  7  miliicm.  (Maritime 
industry  personnel  are  covered  by  the 
drug  rules,  but  not  by  these  alcohol 
rules  (other  than  certain  ferry  boat 
personnel),  although  USCG  does  have 
some  alcohol  testing  requirements  aiul 
intoxicaticm  standees  already  in  effect.) 

In  the  common  preamble  to  the 
NPRMs,  we  asked  whether  there  is  any 
ration^e  for  covering  a  different 
popmlation  for  alcohol  testing  than  drug 
testing;  no  one  provided  such  a 
rationale.  The  same  employees  who 
would  cause  safety  problems  if  they  are 
using  illegal  drugs  would  cause 
problems  if  they  misuse  alcohol. 
Consequently,  ^e  Department 
continues  to  believe  that  the  basis  for 
imposing  alcohol  misuse  prevention 
requirements  should  be  the  performance 
of  safety-sensitive  functions.  Each  OA 
rule  defines  "covered  employee”  with 
respect  to  its  industry  and  generally 
covers  the  same  population  under  its 
alcohol  prevention  program.  Numerous 
commenters  addressed  the  categories 
included  in  the  OAs’  definitions  of 
"covered  employee.’’  Please  refer  to  the 
specific  OA  preamble  for  the  OA’s 
disposition  of  those  comments^ 

Although  the  term  ‘]|^ecurity’’  is  used 
with  respect  to  aviation  passenger  and 
baggage  screeners,  that  term  is 
redundant  and  unnecessary;  these 
persons  are  performing  what  the  FAA 
defines  as  safety-sensitive  functions — 
maintaining  aircraft  security— as 
opposed  to  simply  having  a  security 
clearance  (which  results  in  coverage  of 
many  Federal  employees  under  . 
government  drug  testing  programs). 

The  O.A  rules  focus  on  function  rather 
than  a  defined  job  or  position.  An 
individual’s  job  may  encompass  several 
different  functions,  some  of  which  are 
not  safety-sensitive.  Since  alcohol  is  a 
legal  substance,  alcohol  use  is  relevant 
only  to  the  extent  it  affects  performance 
of  a  safety-related  function.  As  a  safety 
regulatory  matter,  for  example,  we  are 
not  concerned  if  an  aircraft  meclianrc 
has  a  drink  befoie  or  whi'e  performing 
functions  that  are  not  Saft*^y-pelated  (as 
long  as  no  othw  rule  is  violated);  if  the 
mechanic  is  receiving  all-day  training 
on  retirement  planning  along  with  non¬ 


safety  employees  and  the  other 
employees  can  have  a  drink  at  lunch, 
the  mechmric  may  also.  ^ 

Alcohol  resting  Procedures 

Each  of  the  OA  final  rules  rsquires 
employers  to  ensure  that  ail  alcohol 
testing  conducted  under  these  rules 
complies  with  the  procedures  for 
ilco^l  testing  contained  in  the 
amended  49  CFR  pari  40  entitled 
“Procednres  for  Transportation 
Workplace  Drug  and  Alcohol  Testing** 
issued  by  DOT  elsewhere  in  today’s 
Federal  Register.  Each  OA  final  rule 
incorporates  the  new  49  CTR  part  40  by 
reference.  Since  all  of  those  OAs 
publishing  final  rules  today  require 
alcohol  testing  conducted  by  their 
covered  employers  to  comply  with  the 
part  40  testing  procedures,  tihe  DOT  is 
issuing  these  procedures  roparately  in 
order  to  avoid  their  unnecessary 
duplication  in  each  OA  rule. 

Part  40  requires  both  screening  and 
confirmation  tests  for  alcohol.  The  rules 
require  that  screening  tests  with  a  result 
of  0.02  alcohol  concentration  or  greater 
be  confirmed  by  an  EBT  listed  on  the 
NHTSA  CPL,  which  also  is  capable  of 
printing  out  each  test  result  and  air 
blank  (test  of  ambient  air),  and 
sequentially  numbering  each  test  This 
provides  an  immediate  confirmed 
result,  which  enables  immediate 
removal  of  the  employee  who  has 
misused  alcohol  and  also  provides  a 
printed  record  of  the  result  that  will 
prevent  disputes  about  the  accuracy  and 
integrity  of  the  testing  process.  EIBTs  are 
reliable  and  highly  accurate  at  detecting 
low  alcohol  concentrations  and  their 
use  is  possible  in  all  transportation 
settings  envisioned  in  those  industries, 
for  which  the  OAs  are  issuing  rules 
today.  • 

Breath  testing  devices  have  been  in 
use  a  long  time;  all  States  accept ' 
evidential  breath  test  device  results  as 
credible  evidence  of  an  individual’s 
violation  of  a  law  establishing  a  per  se 
prohibited  blood  alcohol  concentration, 
so  long  as  the  devices  are  prOperly 
calibrated  and  operated  by  trained 
p>ersonnei.  Each  device  on  the  NHTSA 
CPL,  with  or  without  printed  rtjsuh.s, 
has  accepted  by  at  least  one  State 
for  use  in  court  proceedings  in  that 
State.  (Acceptance  by  a  Stale  of  a 
particular  devfce  is  not,  however, 
necessary  for  the  use  of  that  device  in 
that  State  for  purposes-of  ifie  DOT 
testing  program.)  In  addition,  pa:1  40 
establishes  training  requirements  fc.r 
breath  alcoHu!  technicians  (BATS), 
maintenance  and  calibration* 
requiremcnts  in  a  qu&lity  afts'uraTic  e  p(nn 
for  F.IJTs,  and  additional  testing  ■’ 
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procedures  to  protect  the  integrity  of  the 
process. 

In  response  to  the  comments  received, 
the  Department  believes  that  greater 
flexibility  to  use  different  testing 
technologies  would  benefit  employers, 
especially  for  testing  in  remote  locations 
and  tests  for  which  employers  do  not 
control  the  timing  or  “triggering” 
event — reasonable  suspicion  and  post¬ 
accident.  At  the  same  time,  the 
Department  believes  that  any  devices 
used  in  the  testing  program  must  meet 
the  precision  and  accuracy  criteria 
established  by  part  40  that  the 
Department  has  determined  are 
necessary  to  the  integrity  and  success  of 
these  programs  and  to  ensure  protection 
for  employees.  Only  EBTs  on  the  CPL, 
including  those  without  printers, 
currently  meet  these  criteria;  those 
without  printers  can  be  used  for 
screening  tests  but  part  40  requires  that 
a  logbook  be  kept  with  each  such  device 
to  provide  a  crosscheck  for  the 
occurrence  of  a  test  and  its  result. 

In  addition  to  the  changes  concerning 
EBTs  without  printers,  part  40  will,  iii 
the  near  future,  provide  more  flexibility 
to  use  different  testing  technologies  for 
screening  tests  than  we  proposed  in  the 
OA  NPRMs.  NHTSA  will  develop  model 
specifications  (using  precision  and 
accuracy  criteria),  evaluate  additional 
screening  devices  against  them  and 
periodically  publish  a  conforming 
products  list  of  those  additional 
screening  devices  (not  exclusively 
breath  testing  devices)  that  meet  the 
model  specifications.  We  expect  that 
publication  of  the  model  specifications 
will  encourage  manufacturers  to 
develop  products  that  meet  them. 
NHTSA  will  approve  those  devices  that 
meet  its  criteria  for  use  in  our  alcohol 
testing  programs.  Please  note  that  the 
Department  also  will  have  to  undertake 
separate  rulemaking  proceedings  to 
establish  procedures  for  the  use  of  any 
devices  after  they  are  approved.  The 
proposed  NHTSA  model  specifications 
are  published  elsewhere  in  today’s 
Federal  Register.  NHTSA  expects  to 
begin  evaluation  of  screening  devices 
after  the  final  model  specifications  are 
published.  The  device  manufacturers 
also  would  have  to  certify  that  they 
meet  existing  Food  and  Drug 
Administration  (FDA)  good 
manufacturing  practices  and  labeling 
requirements.  The  timing  for  the 
NHTSA  approval  of  screening  devices 
will  depend  on  the  volume  of  devices 
submitted  for  approval.  The  Department 
is  continuing  to  coordinate  with  the 
FDA  and  other  appropriate  agencies  to 
determine  if  additional  product 
evaluations  for  alcohol  screening 
devices  will  be  necessary. 


We  also  are  considering  requiring 
blood  alcohol  testing  in  those 
reasonable  cause  and  post-accident 
situations  where  an  EBT  is  not  readily 
available.  It  would  provide  increased 
flexibility  to  employers  to  use  blood 
testing  w^ere  an  EOT  is  available,  but 
would  be  difficult  or  expensive  to 
transport  to  the  test  site.  One  benefit  of 
requiring  blood  alcohol  testing  in  these 
limited  situations  is  that  employers 
would  not  have  to  make  EBTs  available 
in  as  many  locations  as  otherwise  would 
have  been  necessary.  This  would  also 
mean  that  an  employer  most  conduct  a 
blood  test  where  a  test  would  otherwise 
not  occur  because  an  EBT  is 
unavailable.  The  blood  alcohol  testing 
proposal,  including  blood  alcohol 
testing  procedures,  is  addressed  in  a 
separate  NPRM  published  elsewhere  in 
today’s  Federal  Register.  Before  we 
issue  a  blood  alcohol  testing  final  rule, 
we  need  to  resolve  specimen  collection 
issues  and  determine  how  to  identify 
those  laboratories  that  we  can  rely  on  to 
test  blood  samples  accurately.  The 
NPRM  also  seeks  comment  on  other 
issues,  such  as  safeguards  for  employees 
and  procedures  for  shipping  and 
documratation  of  blood  samples. 

Please  refer  to  the  part  40  preamble 
for  discussion  of  other  testing  methods 
that  are  not  appropriate  for  use  in  these 
programs  at  this  time,  such  as  urine, 
saliva,  or  non-alcohol-specific  devices 
for  “performance”  or  “fitness-for-duty” 
testing.  The  flexibility  provided  by  part 
40  will  enable  reconsideration  of 
alcohol-specific  testing  devices  for 
future  use  if  the  device  or  method  meets 
our  precision  and  accuracy  standards 
and  other  requirements. 

Definitions 

Some  of  the  definitions,  such  as  those 
defining  accident,  covered  employee, 
and  safety-sensitive  function,  among 
others,  will  be  different  in  each  OA  final 
rule  based  on  differences  in  the 
individual  regulated  industries.  Other 
definitions,  such  as  alcohol,  are 
identical  in  all  of  the  OA  final  rules.  In 
response  to  comments,  we  have  changed 
the  definition  of  alcohol  to  include 
other  low  molecular  weight  alcohols, 
such  as  methyl  and  isopropyl  alcohols 
that  could  be  used  as  intoxicants,  in 
addition  to  ethyl  alcohol.  This  will 
avoid  arguments  that  a  positive  reading 
on  a  testing  device  could  reflect  the 
presence  of  other  non-prohibited 
alcohols.  They  also  should  be 
prohibited  since  they  have  the  same 
adverse  effect.  Alcohol  concentration  in 
ail  of  the  rules  means  the  alcohol  in  a 
volume  of  breath  expressed  in  terms  of 
grams  of  alcohol  per  210  liters  of  breath 
as  indicated  by  an  evidential  breath  test 


under  these  rules.  For  example,  a  breath 
alcohol  concentration  of  0.04  means 
0.04  grams  (four  one-hundredths  of  one 
gram)  of  alcohol  in  210  liters  of  expired 
deep  lung  air.  This  breath  standard  is 
analogous  to  a  blood  alcohol 
concentration  of  0.04. 

The  definition  of  alcohol  use  means 
consumption  of  any  beverage,  mixture, 
or  preparation,  including  any 
m^ication,  containing  alcohol.  Some 
commenters  suggested  an  exception  for 
medication  if  the  employee  notifies  the 
employer  and  the  employee’s  alcohol 
concentration  never  reaches  0.02;  others 
strongly  opposed  such  an  exception. 

(See  FAA  preamble  to  its  alcohol 
prevention  rule  for  discussion  of  this 
issue  in  the  context  of  the  more  severe 
consequences  for  certain  aviation 
employees  imposed  by  the  Act.) 
Alcohol-based  drugs  could  be  used  to 
satisfy  alcohol  needs  rather  than 
medical  needs,  if  permitted.  Since 
ingestion  of  a  given  amount  of  alcohol 
produces  the  same  alcohol 
concentration  in  an  individual  whether 
the  alcohol  comes  firom  a  mixed  drink 
or  cough  syrup,  the  Department  is 
applying  the  prohibitions  in  these  rules 
to  the  use  of  any  substance  containing 
alcohol,  such  as  prescription  or  over- 
the-counter  medication  or  liquor-filled 
chocolates.  Allowing  an  exception  for 
medication  would  make  it  very  difficult, 
if  not  impossible,  to  enforce  the  rules. 
We  believe  there  are  now  non-alcohol 
alternatives  for  all  non-prescription 
medications.  In  addition,  prescription 
medications  containing  alcohol  may 
have  a  greater  impairing  effect  due  to 
the  presence  of  other  elements,  e.g., 
antihistamines.  We  are  not  aware  of 
prescription  medications  used  (over  a 
long  term)  that  cannot  be  formulated  in 
an  aqueous  preparation  and  that  would 
themselves  be  safe  to  use  while  at  work. 
Therefore,  we  have  decided  to  prohibit 
the  use  of  all  medications  containing 
alcohol  during,  and  in  the  four  hours 
prior  to  (eight  hours  for  FAA),  the 
performance  of  a  safety-sensitive 
Kinction.  Several  commenters  opposed  a 
prohibition  on  the  possession  of 
medication  containing  alcohol.  We  do 
not  impose  such  a  prohibition  in  these 
rules.  However,  some  DOT  agencies 
already  have  existing  regulations 
tailored  to  their  industries  that  prohibit 
or  impose  conditions  on  the  possession 
of  medications  containing  alcohol  while 
on  the  job. 

The  definition  of  substance  abuse 
professional  (SAP),  as  proposed, 
encompassed  licensed  physicians, 
limited  to  medical  doctors  and  doctors 
of  osteopathy;  as  well  as  licensed  or 
certified  psychologists,  social  workers 
and  employee  assistance  professionals; 
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we  had  asked  commenters  who  else 
should  be  included.  In  response  to 
comments,  we  have  included  alcohol 
and  drug  abuse  counselors  certified  by 
the  National  Association  of  Alcoholism 
and  Drug  Abuse  Counselors 
Certification  Commission  (NAADAC),  a 
national  organization  that  imposes 
qualification  standards  that  we  believe 
are  necessary  to  perform  a  SAP’s 
functions.  We  rejected  suggestions  that 
the  definition  include  State-certified 
counselors,  because  the  standards  vary 
dramatically  by  State;  in  some  States, 
certified  counselors  do  not  have  what 
we  consider  the  necessary  experience 
and/or  training.  All  of  the  categories 
listed  in  the  definition  must  have 
knowledge  of  and  clinical  experience  in 
the  diagnosis  and  treatment  of  alcohol- 
related  disorders  in  order  to  become  a 
SAP. 

We  have  added  a  definition  of 
violation  rate,  which  each  OA  will  use 
in  annually  determining  whether 
covered  employees  in  a  particular 
industry  meet  die  performance  standard 
for  adjusting  the  random  alcohol  testing 
rate  for  that  industry.  The  violation  rate 
represents  the  total  of  the  number  of 
covered  employees  as  reported  in  OA 
MIS  data  annually  found  during 
required  random  tests  to  have  an 
alcohol  concentration  of  .04  or  greater 
plus  the  number  of  employees  who 
refuse  a  random  alcohol  test,  divided  by 
the  total  of  the  number  of  employees  in 
the  industry  given  random  alcohol  tests 
plus  the  number  of  those  who  refused 
a  random  alcohol  test. 

Preemption  of  State  and  Local  Laws 

The  Act  contains  an  express 
preemption  of  State  and  local 
requirements  that  are  inconsistent  with 
the  Federal  alcohol  rules  applicable  to 
the  aviation,  highway,  and  transit 
industries.  Through  its  implementation 
of  the  Hazardous  Materials 
Transportation  Act  (HMTA),  the 
Department  has  long  interpreted 
statutory  preemption  under  an 
inconsistency  standard  by  using  a  two¬ 
pronged  test.  The  test  was  derived  from 
Supreme  Court  decisions  on  preemption 
under  the  Constitution,  has  been 
followed  successfully  by  the 
Department,  and  has  been  upheld  by 
court  decisions  on  preemption  under 
the  HMTA.  In  1990,  at  the  request  of  the 
Department,  Congress  recognized  this 
long-standing  interpretation  by 
incorporating  it  into  the  statutory 
preemption  provision  of  the  HMTA.  (49 
U.S.C.  App.  1804)  The  final  rules  adopt 
this  interpretation  of  the  inconsistency 
standard  for  preemption  by 
incorporating  the  two-pronged  test.  * 


Generally,  the  OA  rules  preempt  any 
State  or  local  requirement  if  it  is  not 
possible  to  comply  with  both  the 
Federal  and  the  State  or  the  local 
requirements,  or  if  compliance  with  the 
State  or  the  local  requirement  will 
frustrate  the  Federal  requirement.  For 
example,  a  State  requirement 
prohibiting  the  alcohol  testing  of  transit 
employees  is  preempted.  Also  a  local 
requirement  for  a  blood  test  (outside  the 
limited  exception  proposed  elsewhere 
in  today’s  F^eral  Register — assuming 
the  proposal  will  be  adopted)  to  confirm 
alcohol  u.se  by  a  commercial  truck 
driver  is  preempted  since  it  will 
fioistrate  accomplishment  of  the  Federal 
rule  by  adding  additional  complicated 
procedures  that  may  make  it  difficult  to 
fully  and  accurately  comply  with  the 
DOT  procedures  and  by  adding  costs 
that  may  make  compliance  impossible 
for  many  companies.  The  rules  do  not 
preempt  provisions  of  State  criminal 
law  that  impose  sanctions  for  reckless 
conduct  leading  to  actual  loss  of  life, 
injury,  or  damage  to  property,  whether 
the  rule  applies  specifically  to 
transportation  employees  or  employers 
or  to  the  general  public.  One  commenter 
asked  whether  a  State  could  adopt  and 
enforce  the  same  alcohol  prevention 
requirements  as  those  we  establish  here. 
Since  the  same  rules  would  not  burden 
or  conflict  with  the  Federal  program,  a 
State  would  be  free  to  do  so. 

The  purpose  of  preemption  is  to  avoid 
the  confusion  and  expense  of 
inconsistent  requirements  for  employers 
or  testing  entities  that  operate  in  several 
States  and  to  prevent  interference  with 
the  functioning  of  the  Federal  program 
by  extraneous,  burdensome 
requirements  that  n\^y  defeat  its 
purpose  and  benefits  by  making 
effective  implementation  difficult  or 
impossible  (e.g.,  by  requiring  that 
employers  pay  for  any  rehabilitation  or 
requiring  confirmation  tests  beyond 
those  required  by  DOT).  Because  of  the 
nationwide  application  of  the  Federal 
program  and  the  interstate  nature  of  the 
operations  covered,  even  minor  . . 
requirements  in  the  aggregate  may 
become  unduly  burdensome.  For  this 
reason,  we  intend  to  scrutinize  closely 
State  and  local  requirements  under  this 
preemption  authority.  Comments  on 
preemption  are  specifically  addressed  in 
the  OA  preambles. 

Other  Requirements  Imposed  by 
Employers 

Some  employers  commented  that  they 
want  to  be  free  to  impose  stricter 
requirements  on  their  workforce.  Except 
as  provided  in  the  OA  rules,  employers 
retain  their  existing  authority  with 
respect  to  alcohol  testing  and 


termination  or  rehabilitation  of  their 
employees  and  employees  retain  thetr 
rights  with  respect  to  the;use  or 
possession  of  alcohol.  An  employer  may 
continue  to  conduct  alcohol  testing 
imder  his/her  own  authority  in  addition 
to  meeting  the  requirements  of  these 
rules  and  provide  or  support  alcohol 
rehabilitation  programs.  Employees  are 
free  to  consume  alcohol  on  their  own 
time  so  long  as  that  consumption  does 
not  violate  any  of  the  provisions  of  these 
rules  or  other  applicable  rules.  Some 
commenters  asked  us  to  preserve  their 
right  to  collectively  bargain  certain 
testing  requirements.  The  rules 
contemplate  that  many  aspects  of  the 
employer/employee  relationship  with 
respect  to  these  programs  will subject 
to  collective  bargaining.  For  example, 
who  pays  for  assessment  and  evaluation 
is  one  area  we  explicdtly  do  not  regulate. 
However,  employers  and  employees  are 
not  fiae  to  ba^ain  away  any  of  the 
requirements  of  these  rules.  Whatever 
rights  they  may  have  to  bargain  - 
collectively  or  otherwise  agree  on 
employer-employee  relations,  they 
cannot  change  or  ignore  Federal  safety 
standards. 

Requirement  for  Notice 

Before  performing  an  alcohol  test 
under  these  rules,  the  employer  must 
notify  the  employee  being  tested  that 
the  alcohol  test  l^ing  administered  is 
required  by  these  rules.  The  notice  can 
be  oral,  written  or  as  specifically 
provided  in  an  OA  regulation.  An 
employer  shall  not  falsely  represent  that 
a  test  administered  under  other 
authority  is  being  administered  under 
Federal  rules.  The  few  comments  that 
we  received  on  this  issue  were  evenly 
divided  between  those  that  supported 
the  requirement  and  those  that  opposed 
it.  Generally,  we  think  the  requir^ 
alcohol  testing  form  is  sufficient  to 
constitute  adequate  notice. 

Starting  Date  for  Alcohol  Testing 
Programs 

Most  commenters  seemed  satisfied 
with  the  proposed  implementation 
schedule.  Several  larger  employers 
requested  additional  time  to  develop 
their  programs,  enter  into  service 
provider  contracts  and  to  complete 
collective  bargaining;  some  large 
employers  believed  that  it  would  be 
fairer  if  all  employers  had  to  implement 
their  programs  in  one  year.  The  attached 
OA  final  rules  establish  the  specific 
implementation  schedules  for  each 
industry.  The  schedules  are  similar  to 
those  projK)sed  in  the  NPRMs  and  those 
used  in  the  DOT  drug  testing  rules. 

Generally,  large  employers  will  have 
the  better  part  of  one  year  from  the 
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effective  date  of  the  final  rules  in  which 
to  implement  the  requirements  and 
small  employers  have  nearly  two  years. 
To  accomm(^te  the  annual  reporting 
requirements,  large  employers  must 
implement  these  programs  on  January  1, 
1995  and  small  employers  must 
implement  these  programs  on  January  1. 
1996.  Each  OA  final  rule  defines 
employer  size  and  notes  variations 
justifi^  by  industry  differences;  FAA 
and  FRA  have  a  thr^  tier  phase-in  for 
covered  employers  and  contractors.  The 
timetables  generally  allow  smaller 
employers  to  Join  alcohol  misuse 
programs  already  established  by  larger 
employers  or  consortia,  which  should 
reduce  their  costs.  Consideration  and 
appropriate  mitigation  of  the  rules’ 
impacts  on  smaller  employers  is 
required  by  the  Regulatory  Flexibility 
Act  and  Executive  Order  12866, 
“Regulatory  Planning  and  Review.”  We 
believe  it  appropriate  for  small 
employers  to  have  more  time  since  their 
size  alone  may  make  it  more  difficult  to 
implement  an  alcohol  misuse 
prevention  program  within  one  year 
(lack  of  expertise,  resources,  etc.).  Our 
experience  in  the  drug  testing  area 
shows  that  these  implementation 
schedules  provide  sufficient  time  for 
larger  employers  to  establish  their 
programs. 

All  employers  must  have  an  alcohol 
misuseprogram  in  place  January  1, 

1996.  Thus,  employers  that  begin  to 
operate  after  the  effective  date  of  these 
rules  must  have  their  programs  in  place 
by  the  deadline  according  to  size  or  by 
the  time  they  initiate  their  operation, 
whichevw  is  later.  These  timetables  also 
take  into  account  the  time  needed  by  the 
manufacturers  to  prodiice  the  required 
modifications  to  breath  test  devices  or  to 
develop  alternative  devices.  In  addition, 
they  will  allow  time  to  develop 
conforming  products  lists  (CPLs)  for 
other  screening  devices  and  to  complete 
the  blood  alcohol  testing  rulemaking. 

Prohibitions 

The  OAs  are  establishing  the 
following  combination  of  prohibitions 
designed  to  prevent  any  adverse  alcohol 
effect  on  a  covered  employee  during 
performance  of  safety-sensitive 
functions. 

Alcohol  Concentration 

Unlike  some  other  drugs,  alcohol  is  a 
legal  substance  with  legally  and  socially 
acceptable  uses  for  persons  21  years  of 
age  and  older.  The  Department  already 
has  some  prohibitions  on  alcohol 
misuse.  Those  OAs  that  traditionally 
have  regulated  employee  safety-related 
conduct  in  commercial  transportation 
(FAA.  FHWA.  FRA  and  USCG)  have 


selected  a  0.04  alcohol  concentration  as 
the  per  se  standard  for  determining 
whether  an  individual  is  under  the 
influence  of  alcohol,  and  prohibit  any 
use  of  alcohol  on  the  Job.  Some  OA’s 
(FAA,  FHWA  and  USCG)  subject  certain 
persons  to  pre-duty  abstinence  periods. 
FHWA  rules  require  that  commercial 
vehicle  operators  with  any  measurable 
amount  or  detectable  presence  of 
alcohol  be  placed  out-of-service  for  a  24- 
hour  period.  Until  adoption  of  these 
rules,  RSPA  and  FTA  did  not  have 
alcohol  concentration  prohibitions, 
primarily  because  neither  directly 
regulates  employees. 

Today’s  final  rules  prohibit  covered 
employees  from  reporting  for  duty  or 
remaining  on  duty  requiring  the 
performance  of  safety-sensitive 
functions  while  having  an  alcohol 
concentration  of  0.04  or  greater.  It  is  not 
possible  to  relate  a  given  alcohol 
concentration  definitively  to 
impairment  in  specific  individuals. 
However,  as  noted  earlier,  the  presence 
of  any  alcohol  can  have  an  adverse 
effect  on  an  individual.  As  a  result,  the 
rules  define  alcohol  concentration  in 
terms  of  breath  testing  measurement  and 
specifically  relate  a  violation  of  this 
prohibition  to  the  alcohol  concentration 
as  indicated  on  the  breath  testing 
device.  In  addition,  no  employer  who 
actually  knows  that  an  employee  has 
that  concentration  can  permit  the 
employee  to  perform  or  continue  to 
perform  safety-sensitive  functions. 

Commenters  addressing  the  proposed 
breath  alcohol  concentration  standard 
generally  supported  one  of  three 
choices:  a  0.04  alcohol  concentration 
standard  that  triggers  the  full  sanctions 
of  the  rule  with  no  consequences 
attached  to  lower  levels;  a  similar  0.02 
standard;  or  the  proposed  0.02/0.04 
standard  with  its  bifurcated 
consequences. 

Most  commenters  supported  a  0.04 
alcohol  concentration  standard.  These 
commenters  noted  that  this  standard  has 
been  in  place  in  aviation,  maritime,  and 
railroad  regulations  for  a  number  of 
years,  and  is  the  standard  that  the  States 
are  required  to  adopt  for  commercial 
motor  vehicle  drivers.  Many 
commenters  also  noted  that  the 
evidence  of  impairment  below  0.04  was 
equivocal,  with  as  many  or  more  studies 
finding  no  impairment  below  that 
concentration  as  those  that  identified 
some  impairment.  Commenters  further 
stated  that  the  bifurcated  system  would 
be  difficult  to  implement  and  hard  for 
employees  to  understand.  Finally,  both 
labor  organizations  and  employers 
stated  that  a  likely  consequence  of  a  test 
result  between  0.02  and  0.039  would  be 
termination  of  employment  under 


company  authority.  Labor  orgaruzations 
stat^  that  this  consequence  would  be 
unfair  and  that,  if  the  final  rules 
imposed  a  standard  lower  than  0.04, 
employers  should  be  prohibited  fiom 
terminating  employees  based  on  such  a 
result. 

We  agree  with  commenters  that  an 
alcohol  concentration  of  0.04  represents 
the  point  at  or  above  which  impairment 
for  most  individuals  rises  dramatically, 
thus  justifying  its  use  as  the  standard  for 
commercial  transportation  employees 
and  for  imposing  full  sanctions  under 
the  rules  issued  today.  However, 
adoption  of  a  “bri^t  line”  0.04  alcohol 
concentration  standard,  while 
consistent  with  current  regulations, 
does  not  address  what  to  do  with  an 
ernployee  who  tests  below  0.04. 

The  existing  rules  that  impose  a  0.04 
standard  generally  do  not  require  testing 
unless  there  is  a  triggering  event,  so  the 
problem  of  what  to  do  with  lower 
alcohol  concentrations  is  not  faced.  In 
addition,  when  individuals  exceed  the 
standard,  action  is  generally  taken 
against  a  license  or  some  other  ‘ 
significant  sanction  is  imposed.  Under 
the  rules  the  OAs  are  issuing  today,  we 
face  the  problem  of  whether  a  person 
who  tests  below  0.04  should  be 
permitted  to  continue  performing  safety- 
sensitive  functions.  Studies  about  the 
effects  of  any  alcohol  raise  our  concern 
about  the  effects  of  lower  alcc^ol 
concentrations  on  transportation 
employees.  For  example,  the  National 
Academy  of  Sciences  (NAS)  noted  that 
several  credible  studies  measuring  task 
performance  at  low  blood  alcohol 
concentrations  indicate  that,  “(ajlthough 
individual  reactions  to  alcohol  vary 
depending  on  *  *  *  {variousj  factors 
*  *  • ,  sensory  and  cognitive 
performance  is  significantly  reduced  at 
or  below  0.04  percent  BAG.”  (Zero 
Alcohol.  1987)  The  study  concluded 
that  “across  broad  populations  of 
drivers.  BACs  exce^ing  about  0.04  to 
0.05  clearly  increase  the  probability  of 
causing  a  crash.  *  *  *  (W)hen  the 
driver’s  age  and  experience  with  alcohol 
are  controlled  for  statistically,  the  risk  of 
crash  involvement  increases  at  any 
recorded  BAG  above  zero.” 

A  recent  NHTSA  report  to  Congress 
stated  that  “lajlthough  the  effects  of 
alcohol  on  impairment  and  crash  risk 
appear  more  dramatically  above  0.05  or 
0.08,  for  some  drivers,  any  measurable 
alcohol  puts  them  at  increased  risk.” 
(Alcohol  Limits,  1991)  It  noted  that 
relatively  few  studies  have  looked  at 
alcohol  concentrations  below  0.04; 
therefore,  only  a  small  number  of 
studies  have  found  clearly  impairing 
effects  for  alcohol  concentrations  below 
0.04  (commenters  noted  this  as  well). 
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NHTSA  noted  that  individuals 
performing  more  complex  tasks 
(especially  those  involving  a  subsidiary 
task  requiring  time-sharing  or  divided 
attention)  often  show  evidence  of 
impairment  at  alcohol  concentrations  as 
low  as  0.02.  NHTSA  concluded  that  one 
cannot  specify  an  alcohol  concentration 
above  which  all  drivers  are  dangerous 
and  below  which  they  are  safe  or  at 
"normal”  risk. 

The  Transportation  Research  Board, 
in  a  study  performed  for  the  FHWA 
during  its  Commercial  Driver’s  License 
rulemaking,  recommended  a  0.04  BAG 
as  the  concentration  where  the  serious 
penalties  should  apply  to  commercial 
motor  vehicle  drivers,  but  it  noted  that 
some  degree  of  impairment  such  as 
slowed  reaction  time,  loss  of 
coordination,  and  deterioration  in 
judgment  begins  with  any  BAC  above 
zero.  (Zero  Alcohol,  1987)  FKWA,  in 
fact,  adopted  this  recommendation  in 
promulgating  its  existing  rules,  from 
which  we  derived  the  bifurcated  alcohol 
concentration  standard  proposed  in  the 
NPRMs.  The  FHWA  rule  imposes  full 
sanctions  for  alcohol  tests  results  of  0.04 
and  over.  It  requires  removal  of  the 
employee  from  service  for  24  hours  for 
any  alcohol  test  result  between  0.00  and 
0.04.  Commercial  motor  vehicle 
operators  engaged  in  interstate 
commerce  have  understood  and 
complied  with  this  bifurcated  standard 
for  several  years,  so  other  transportation 
industry  employees  should  not  have 
trouble  understanding  the  standard.  We 
do  not  believe  that  it  is  necessary  to 
adopt  a  “bright  line”  0.02  or  0.04 
alcohol  concentration  standard  to  avoid 
confusion. 

Commenters  who  supported  a  0.02 
standard  generally  favored  a  “zero 
tolerance”  pmlicy,  and  believed  that  the 
rules  should  set  the  standard  at  the 
lowest  level  of  accurate  detection.  Many 
of  these  commenters  stated  that  any 
person  who  would  use  alcohol 
sufficiently  close  in  time  to  the 
performance  of  safety-sensitive  duties  to 
have  any  measurable  alcohol 
concentration  was  acting  in  a  manner 
contrary  to  safety  and  should  be 
appropriately  sanctioned.  Additionally, 
like  those  commenters  supporting  a  0.04 
standard,  many  commenters  believed 
that  a  single  standard  would  be  easier  to 
implement,  understand,  and  enforce. 

We  believe  that  the  imposition  of  the 
relatively  severe  rule  sanctions  at  the 
0.02  "bright  line”  alcohol  concentration 
proposed  by  some  commenters  is  not 
justified.  Although  the  available  studies 
support  removing  the  employee  from 
safety-sensitive  functions,  the  level  of 
impairment  or  adverse  effect  does  not 
warrant  the  additional  actions  required 


for  concentrations  of  0.04  and  above. 
Employers  will  likely  review  employee 
test  results  between  0.02  and  0.04  on  a 
case-by-case  basis  to  determine  any 
appropriate  action  under  their  own 
authority, 

A  few  commenters  supported  one  of 
two  other  positions:  absolute  zero 
tolerance,  with  anything  over  0.00 
resulting  in  a  rule  violation,  or  a 
standard  similar  to  those  used  by  the 
States  for  driving  while  intoxicated 
(0.08  or  0.10).  They  presented  the 
former  position  as  being  most  consistent 
with  safety.  The  NAS  and  the  National 
Transportation  Safety  Board  (NTSB) 
have  favored  setting  an  explicit  policy 
of  zero  BAC  The  NTSB  said  that  “(i]t 
should  be  absolutely  clear  that  no 
alcohol  is  acceptable  in  commercial 
transportation  because  research  has 
demonstrated  that  low  blood  alcohol 
levels  can  produce  impairment.”  Its 
comments  on  these  rules  reiterate  this 
position.  As  several  commenters  who 
favored  an  0.02  standard  noted, 
adoption  of  an  absolute  zero  standard  is 
not  possible,  as  discussed  below, 
because  of  the  current  limits  on  testing 
technology.  Commenters  supporting  the 
latter  standard  based  on  State  law 
believed  that  it  would  sufficiently 
protect  safety  without  unnecessarily 
infringing  on  employees’  rights. 
Adoption  of  either  the  0.08  or  0.10 
standard  would  be  a  step  back  from  the 
current  requirements  imposed  on 
commercial  operators.  In  light  of  the 
studies  referred  to  above,  it  also  would 
be  inconsistent  with  ensuring  public 
safety. 

Those  commenters  who  favored  the 
proposed  bifurcated  system  believed  it 
would  provide  employers  with  the 
greatest  flexibility  in  ensuring  that 
alcohol  use  at  very  low  levels  did  not 
adversely  affect  safety  while  not 
requiring  the  more  significant  costs 
(evaluation,  replacement,  etc.)  or  stigma 
associated  with  a  rule  violation.  These 
commenters  did  not  bdlieve  that  the 
provision  would  be  difficult  to 
understand  or  enforce.  VVe  agree  with 
them. 

Having  any  standard  other  than  0.00 
raises  troubling  questions  about  whether 
an  employer  should  allow  an  employee 
whose  test  shows  an  alcohol 
concentration  between  0.00  and  0.04  to 
continue  performing  a  safety-sensitive 
function.  Clearly,  the  Department’s 
concern  about  public  safety  and  an 
employer’s  additional  concern  about 
liability  are  raised  in  a  situation  in 
which  an  employee  "passed”  a  test  with 
an  indicated  alcohol  concentration 
below  0.04  and  then  begins  or  resumes 
performing  safety-sensitive  functions. 
The  likelihood  of  being  involved  in  an 


accident  when  performing  safety- 
sensitive  functions  with  a  measurable 
alcohol  concentration  is  ii>creased. 
Therefore,  we  are  adopting  the  0.02- 
0.04  standard,  as  proposed,  with  the 
two-tiered  system  of  consequences.  The 
covered  employee  must  be  removed 
from  a  safety-sensitive  position  at  any 
alcohol  concentration  of  0.02  or  greater. 

If  the  employee’s  alcohol  concentration 
is  0.02  or  greater  but  less  than  0.04,  the 
employee  will  not  be  allowed  to 
perform  safety-sensitive  functions  until 
(1)  the  next  scheduled  duty  period 
(usually  the  next  day),  if  at  least  eight 
hoiu^  has  elapsed  (24  hours  for  those 
regulated  by  FHWA),  or  (2)  a  retest 
shows  the  alcohol  concentration  has 
fallen  below  0.02.  If  the  employee  has 
an  alcohol  concentration  of  0.04  or 
greater,  the  employee  cannot  return  to  a 
safety-sensitive  function  until  (1) 
evaluated,  (2)  treated,  if  required  by  a 
SAP,  and  (3)  retested  with  a  result 
below  0.02.  In  either  case,  the  employee 
will  be  prevented  from  posing  any 
danger  to  the  public.  An  employer  can 
take  more  serious  action  for  the 
presence  of  alcohol  at  any  concentration 
if  it  has  authority  to  do  so  independent 
of  DOT  regulations. 

The  Department  has  used  the  0.02 
alcohol  concentration  as  the  lower 
standard  rather  than  0.00,  because  it 
represents  the  lowest  level  at  which  a 
scientifically  accurate  alcohol 
concentration  can  be  measured  given 
the  limitations  of  any  current 
technology  (e.g.,  blo^,  breath).  Results 
below  0.02  cannot  be  verified  as 
indicating  consumption  of  alcohol 
(could  represent  natural  ketosis)  and 
would  be  forensically  insufficient  to 
support  consequences  under  these  rules. 
We  cannot  be  sure  if  such  results 
indicate  if  the  employee  really  has  any 
alcohol  in  his  or  her  system.  In  essence, 
use  of  a  0.02  standard  represents  a  zero 
tolerance  standard  for  alcohol. 

Some  commenters  raised  questions 
about  relying  on  the  NHTSA  CPL  for 
testing  devices  that  must  measure  as 
low  as  0.02.  NHTSA’s  model 
specifications  for  devices  on  the  CPL 
were  developed  for  police  use  under 
criminal  laws  prohibiting  alcohol 
concentrations  of  0.10  and  above. 
Althdugh  all  of  the  EBTs  on  the  CPL 
exceed  existing  requirements,  on 
September  17, 1993,  NHTSA  published 
a  notice  modifying  the  model 
specifications  for  evidential  breath 
testing  devices  to  be  consistent  with  the 
requirements  of  these  rules  and 
updating  the  list  of  conforming  products 
(58  FR  48705).  The  new  specifications 
establish  evaluations  for  precision  and 
accuracy  of  devices  at  the  0.0,  0.02, 

0.04,  0.08  and  0.16  alcohol 
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concentrations.  When  the  OAs  proposed 
the  rules  being  issued  in  final  today,  we 
were  aware  that  NHTSA  was  going  to 
take  this  action  to  respond  to  the 
ongoing  efforts  of  States  to  lower 
prohibited  alcohol  concentrations  to 
0.08  in  general  and  to  0.02  for  drivers 
under  21  and  to  the  prohibition  c:i  0.04 
alcohol  concentration  or  greater  for 
commercial  drivers. 

On-duty  Use 

The  rules  also  prohibit  a  covered 
employee  from  using  alcohol  while 
performing  safety-related  functions  and 
prohibit  an  employer  who  actually 
knows  of  such  use  from  allowing  the 
employee  to  perform  or  continue  to 
perform  safety-sensitive  functions.  The 
need  for  this  prohibition  is  self-evident. 
Some  commenters  suggested  an 
exception  for  medication  if  the 
employee  notifies  the  employer  and  the 
employee’s  alcohol  concentration  never 
reaches  0.02;  others  strongly  opposed 
such  an  exception.  As  discussed  above 
under  the  discussion  on  the  definition 
of  alcohol  use.  we  have  decided  not  to 
allow  a  medication  exception  in  thesfe 
rules. 

Pre-duty  Use 

Commenters  had  a  mixed  reaction  to 
the  pre-duty  use  prohibition.  Several 
opposed  it  as  unnecessary  due  to  the  on- 
duty  prohibition,  intrusive  on  an 
employee’s  private  life  (and  legitimate 
use  of  a  legal  substance),  unfair  to  “on- 
call”  employees  and  unenforceable. 
Others  supported  the  prohibition,  but 
several  of  them  wanted  it  extended  from 
the  proposed  four  hours  to  a  range  of 
five  to  12  hours;  eight  hours  proved  to 
be  the  most  pmpular  and  the  choice  of 
the  NTSB  for  all  OAs.  One  commenter 
wanted  a  clearer  definition  of  what 
actual  knowledge  means.  Some 
commenters  wanted  a  medication 
exception  for  pre-duW  use. 

Drinking  during  off-duty  periods  may 
impinge  upon  a  person’s  ability  to 
function  safely  on  the  job.  Although  the 
alcohol  was  consumed  during  the 
employee’s  private  or  off-duty  time,  it 
may  still  be  in  the  employee’s  system 
when  he  or  she  reports  for  work.  We  do 
not  and  cannot  effectively  require  the 
testing  of  all  employees  when  they 
report  to  work,  so  the  existence  of 
testing  is  not  in  itself  sufficient.  Setting 
a  pre-duty  abstinence  period  also 
provides  clear  instructions  to  an 
employee  who  might  not  otherwise 
appreciate  or  understand  that  drinking 
before  coming  to  work  could  result  in  a 
positive  test.  'Therefore,  we  believe  that 
we  need  to  retain  a  pre-duty  abstinence 
period  in  addition  to  the  on-duty 
prohibition  to  avoid  the  possibility  of 


adverse  effects  from  alcohol  in  the 
system  due  to  pre-duty  ingestion. 

The  OA  rules  generally  prohibit  a 
covered  employee  from  using  alcohol 
within  the  four  hours  preceding  the 
performance  of  safety-sensitive 
functions.  Four  hours  is  sufficient  to 
ensure  that  an  employee  is  alcohol-free 
in  most  situations,  without  unduly 
intruding  upon  the  employee’s  private 
life;  a  longer  period  would  be  more 
intrusive.  The  rules  also  prohibit  an 
employer,  who  actually  knows  that  the 
employee  has  used  alcohol  within  that 
period  of  time,  from  allowing  the 
employee  to  perform  or  continue  to 
perform  safety-sensitive  functions.  An 
employer  cannot  always  be  aware  of  an 
employee’s  pre-duty  behavior,  but 
*  actual  knowledge  can  come  from  the 
employer’s  direct  observation  of  the 
employee,  a  reliable  witness  or  the 
employee’s  admission  of  alcohol  use. 
Generally,  this  prohibition  is 
enforceable  vis-a-vis  the  employer  only 
in  “actual  knowledge”  situations. 

The  FAA’s  long-standing  eight-hour 
pre-duty  use  proUbition  for 
crewmembers  will  remain  in  effect.  The 
applicability  of  the  four-hour 
prohibition  to  “on-call”  employees 
varies  by  industry.  Please  refer  to  the 
specific  OA  rules  on  this  issue.  Because 
duty  tours  often  are  not  predictable  in 
the  rail  industry,  the  four-hour  period  is 
shortened  for  unscheduled  assignments 
to  the  interval  between  being  “called  to 
duty”  and  “reporting  for  duty.”  RSPA’s 
rule  provides  an  emergency  exception  to 
the  prohibition  on  pre-duty  use.  For 
example,  the  only  qualified  employee  in 
the  area,  who  has  used  alcohol  within 
the  previous  four  hours,  can  be  called  to 
respond  to  an  emergency  call  to  perform 
the  simple  act  of  turning  the  valve  to 
shut  down  a  ruptured  pipeline.  The  rule 
prohibits  alcohol  use  after  the  employee 
has  been  notified  to  report  for 
emergency  duty.  'The  exception  does  not 
support  the  employee’s  continued 
performance  of  the  safety-sensitive 
functions  once  safety  is  achieved  or  if  a 
replacement  employee  is  readily 
available.  As  discussed  above  under  the 
discussion  on  the  definition  of  alcohol 
use,  we  have  decided  not  to  allow  a 
medication  exception  in  these  rules. 

Use  Following  an  Accident 
Most  commenters  had  problems  with 
this  prohibition,  although  many 
supported  the  concept.  Several  noted 
that  it  would  be  unenforceable  because 
the  employer  often  does  not  have 
control  over  the  employee  and  is 
unnecessary  where  the  employee  is  in 
“on-duty”  status,  since  the  on-duty 
prohibition  applies.  Numerous 
commenters  pointed  out  that  the 


prohibition  is  too  difficult  to  apply  to 
employees  who  do  not  know  about  the 
accident  or  to  mechanics  who  may  have 
worked  on  the  vehicle  involved  in  the 
accident.  Those  comments  on 
mechanics  are  specifically  addressed  in 
the  OA  preambles. 

Since  it  is  important  to  determine 
whether  alcohol  is  implicated  in  an 
accident,  a  covered  employee  who  has 
actual  knowledge  of  an  accident  in 
which  his  or  her  performance  of  a 
safety-sensitive  function  has  not  been 
discounted  by  the  employer  as  a 
contributing  factor  to  the  accident  is 
prohibited  from  using  alcohol  for  eight 
hours  following  the  accident.  The 
prohibition  ends  eight  hours  after  the 
accident  (when  a  test  is  no  longer 
required),  once  the  covered  employee 
has  taken  a  post-accident  test  under 
these  rules,  or  once,  the  employer  has 
determined  that  the  employee’s 
performance  could  not  have  contributed 
to  the  accident. 

While  we  recognize  that  there  are 
some  situations  where  it  may  be 
difficult  to  enforce,  the  prohibition  is 
important.  The  Department  is  aware  of 
accidents  in  which  employees,  who 
should  have  been  tested,  left  the  scene 
and  then,  when  they  were  brought  in  for 
testing,  alleged  that  they  consumed 
alcohol  after  the  accident.  This  rule 
prevents  employees  who  know  they  are 
subject  to  testing  from  explaining 
“positive”  findings  on  an  alcohol  test  by 
alleging  they  bad  a  drink  after  the 
accident,  since  such  action  also  ' 
constitutes  a  rule  violation.  It  also  is 
useful  for  employees  who  may  not  know 
whether  or  not  they  remain  in  “on- 
duty”  status  after  an  accident  to  be 
aware  of  this  prohibition.  We  are 
imposing  an  “actual  knowledge” 
requirement,  because,  in  some 
situations,  the  employee  involved  in  an 
accident  may  not  know  of  the  accident. 
For  example,  a  mechanic  makes  a 
mistake  that  causes  an  accident  a  couple 
of  hours  later  or  half  a  continent  away. 

If  the  mechanic  is  unaware  of  the 
accident,  we  agree  with  those 
commenters  that  do  not  believe  a  ban  on 
drinking  can  be  effectively  enforced 
However,  if  it  is  established  that  the 
mechanic  did  know  of  the  accident  and 
his  or  her  potential  involvement  (e.g., 
was  told  by  a  supervisor)  and 
performance  of  the  safety-sensitive 
function  was  not  too  removed  in  time  to 
make  conducting  a  test  futile,  the 
mechanic  would  be  prohibited  from 
drinking.  See  the  specific  OA  rules  that 
limit  the  application  of  this  prohibition 
to  performance  of  a  safety-sensitive 
function  at  or  near  the  time  of  the 
accident  or  on  the  vehicle  or  aircraft 
involved.  Also,  the  FRA  rule  does  not 
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iadude  «e<}iikaQ>eat  faecam»e  lender 
current  FRA  rules  the  employees 
involved  iemaiBlBOin<hity  status  after 
an  aocsdesiL 

Refasal  to  Submit  to  a  Beguired  Mcdbcl 
Test 

The  rules  prohibii  a  covered 
employee  from  refusing  to  sulsnii  to 
required  post-accident,  random, 
reas^able  suspicion  or  follow-up 
alcohol  tests,  ^e  RSPAxulejproviskm 
applies  only  to  those  types  oi  tests  it 
requires.  This,  in  effect,  provides  that 
the  employee  must  taire  those  tests 
when  required.  The  consequence  for  a 
refusal  to  submit  toa  required  test  are 
the  same  as  if  the  employee  had  tested 
at  (L04  or  greater  or  had  violated  any  of 
the  other  prohibitions  in  these  rules. 
Failure  to  provide  adequate  breath  for 
testiqg  when  required  without  a  valid 
medical  explanation,  engaging  an 
conduct  that  cleady  obstructs  the  testing 
process,  or  failure  to  sign  the  alcohol 
testing  form  .(il  the  em^yee  did  not 
take  constitute  a  rehn^  to  submit 
to  testing.  For  further  discussion  of 
these  points,  see  the  preamble  to  part 
40.  A  covered  employee  subject  to  a 
post-accident  test  who  leaves  the  scene 
of  the  accident  before  being  tested 
(except,  lor  example,  when  necesrery  to 
receive  medical  traatment}  and  is  not 
reasonably  avaifeble  for  a  test  is  demaed 
to  have  refused  to  submit  to  a  required 
test.  A  refusal  also  can  occur  where  an 
employee,  who  screens  positive  lor 
alcohol,  decides  to  admit  alcohol 
misuse  in  violation  of  the  rules  and  * 
refu^s  the  confirmation  test  This 
situation  is -different  from  allowing 
employees  to  voluntarily  “mark  o:^* 
from  duty  when  not  threatened  with  a 
test  under  these  rules,  if  they  feel  that 
they  are  \mable  to  perform  tneir  jobs 
due  to  alcohol  misuse.  The  employer 
must  still  confirm  the  positive  screen  to 
protect  the  int^rity  of  the  process  and 
to  comply  with  the  statutory 
requirement  for  a-conflrmation  test  in 
the  absence  of  the  confirmation  test 
result,  the  employee  oould  later  disavow 
the  admission  and  challenge  the  screen 
test  result  The  rules  prohibit  an 
employer  from  permitting  an  employee 
who  r^ses  to  submit  to  testing  to 
perform  or  cnotinue  to  perform  safety- 
sensitive  functions.  In  Edition,  the  FRA 
rule  prohibits  anyone  refusing  a 
required  test  from  engaging  in  covered 
service  for  mne  months. 

Some  coBimeiiters,  indudii^  the 
NTSB,  wanted  the  penalty  foravefusd 
to  test  to  be  xomoval  from  saiety- 
sensitiva  funnLions  for  24  hours.  We 
disagree  and  intend  to  ap^y  the  full 
consequences  -of  these  rures  to  an 
employee's  refusal  to  tshe  requhwl 


alcohol  tests.  Faiinxe  to  tneai  a  refusal  as 
a  posidve  has  tweinaiDrshoilcomkBga: 
it  ehnitnates  detenence  s^aoe  those 
misusing  aloohnl  can  sixnply  mfose  the 
test  d  caught  and  get  only  a  “iraiaor** 
penalty:  inadditsoau  sunply  Bemoviag 
them  from  safety  snasithre  datiies  far  24 
hoars  does  not  haip  fix  the  prohdera — 
the  employee  should  be  av^uated  by  a 
SAP  bafaro  aatumixg  to  a  safety- 
sensitiwe  functicm. 

An  apphcant’scremployae’s  refusal 
to  submit  to  a  pre-empinyamut  test  ora 
retum-to-doty  test  dora  mot  trigger 
consequaacas  Header  the  mles  that  lesadt 
in  the  need  forevahmtiaa.  in  those 
cases,  the  applicant -or  mnployefi  is  not 
in  a  safety-sensitrvie  positkm  and  does 
not  have  to  he  removed  from  a  safety- 
sensitive  poshlotL  Since  those  tests  4ire 
a  condition  preoedent  to  starting  <or 
returning  to  safety-serffiitivie  iunctioas. 
the  applicant  or  employee  simply  oonld 
not  be  hired  or  returned  to  duty. 

Tests  Required 
General 

The  Act  requires  that  the  industry 
alcohol  misuse  prevention  programs 
provide  for  pre-employment,  reasonable 
suspicion,  post-accident  and  random 
testiqg.  Periodic  tests.  wMch  generaUy 
are  performed  as  part  of  required 
physical  axaminations  lor  ceitdficaiion 
oi  some  employees,  are  discretionary 
under  the  Act  The  QA  rules  require  the 
forms  of  testing  mandated  by  the  Act,  as 
well  as  retum-to-duty  and  follow-up 
testing;  however,  the  Department  has 
decid^  not  to  require  periodic  testing 
for  alcohol  We  agree  vvith  the 
commenter  who  questioned  the  value  of 
periodic  alcohol  testing  if  the  employee 
knows  when  the  test  is'lo  be  conducted. 

The  testing  programs  are  designed  for 
the  deterrence  and  detection  of  alcohol 
misuse,  which,  in  turn,  promote  our 
compelling  interest  in  ensuring 
transportation  safety.  Whether 
conducted  by  breath,  blood  or  other 
method,  alcohol  testing  is  considered  a 
Federally-mandated  “search”,  imder  the 
Fourth  Amendment  Accordingly,  we 
are  limiting  alcohol  testing  to  the 
specific  time  periods  surrouDding  the 
performance  of  safety-related  funations. 
Thai  limitatioin  provides  the  requisite 
nexus  to  ensuring  proper  perfonnaance 
of  safety-relaited  Junctions  daat  is  our 
primary  concern  end  the  principal 
purpose  of  these  rules.  The  tests 
required  by  these  rules  will  be 
condructed  efter  a  triggering  event  ilpre- 
emploj^oaent,  post-accident  reasonable 
suspicion,  cetvun-te-duly.  fafiow-opj 
and  just  before,  during  cr  fust  after 
perfarraaaoe  of  a  safaty-setositi^ 

fraadoaoj.  The  detenmnatioa 


(txtggoduBig  event)  ^bai  a  reasonatfe 
suspidoi  test  is  BecoBsare  xaxtsl  xxxur 
during  the  liana  SBrrauiBtnng^be 


{)ractiGil  and  pobCT  ocmceons  shout  at 
east  one  of  the  dififereat  types  of  testing. 
These  oonoenu  are  specaficaUy 
addressed  befaw  in  ^  discussiaos 
retedog  to  each  type  of  itesti]i^ 

Pre-eiajpioyment  Testiitg 

A  substai^ial  munber^  camm^ters 
were  conoerned  about  the  costs  of  pee- 
en^k^naeMt  tests  and -considered  them 
silly  “inteOigenoe'*  tests  and  a  waste  of 
time.  The  National  Airline  Commiasion 
specifically  recommended  that  “la}ew 
pre-erapk^^ment  alcohol  testing  rules  do 
not  need  to  be  adopted  *  *  *”  The  Act 
explicitly  requisre  pre-employment 
testuag  far  covered  tiansportatiiaa 
industry  employees,  so  we  do  not  have 
the  discretioiQ  to  eliminate  k  ftvHB  these 
programs.  We  recogniae  that,  as  the 
commenters  noted,  drinking  off  duty 
gemeially  is  legal  and  that  afacdiol 
remains  in  the  indy  far  only  a  short 
peiiod  of  time.Oft!m,a  lest  result 
indicating  afadaol  um  may  anl^ 
indicate  bad  judgment  or  bad  taming 
(e.g.,  one  notices  an  employment 
advertbeinent  after  having  .beer  and  a 
hanskbtirger  for  lunch,  immediately 
apphes.  and  is  -testodl  instead  of  alcohol 
misuse. 

To  malce  such  a  test  more  meainingful, 
we  are  requiiiqgacovwed-enqaloyee  to 
undergo  alcohol  testing  any  time  prior 
to  the  first  time  the  employee  performs 
safety-sensitive  funcfions  for  an 
employer.  This -could  occur  the  first 
time  that  the  employee  performs  a 
safety-sensitive  function  after  being 
hired  or  after  a  transfer  within  the 
employer’s  organization.  Some 
commenters  suggested  that  such  tests 
only  be  required  upon  a  conditional 
offer  of  employment.  The  rules  give  the 
employer  the  flexibility  to  test -at  any 
time  during  the  hiring  pisocess, 
including  -^ore  or  after  the  employee 
receives  a  conddtional  offer  of 
employment,  or  befcue  (preferably  just 
bef^)  the  employee  starts  performing 
safety-sensitive  ftmctiens.  (Please  refer 
to  earlier  ADA  sectioB  for  discussiaD  of 
treatment  of  alcohol  testing  as  a  medical 
test,  which  would  have  to  be  done  .after 
a  conditional  o£fer4  The  latter  choice 
will  enable  the  employer  to  aioid  the 
cost  of  testily  seve^  appHcanis  far 
each  job.,  tie  pre-employinent  tests  to  the 
perfocnaaace  of  saiety-sensitpve 
functions  and  aocoinmodate  the 
statutory  language  requmaga  pre- 
enqployment  test  far  an  “escqaloyee”. 
rather  than  an  spplkanL  The  focaier 
ofitaon  will  pemrii  identification  of 
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someone  with  alcohol  in  his/her  system 
before  inciirring  additional  hiring 
exMnses.  For  the  above  reasons,  the 
definition  of  “covered  employee”  used 
in  these  rules  includes  applicants  for  a 
safety-srasitive  function  as  well  as 
current  employees  applying  to  move 
into  a  safety-sensitive  function.  Many 
commenters  thou^t  that  the  rules 
would  require  ev^  employee  to  report 
for  work  early  every  day  for  a  regularly 
scheduled  M'  randomly-conducted  pre¬ 
duty  test.  Hie  pre-employment  testing 
requirement  does  not  apply  each  time 
the  emplovee  rep<Mls  for  safety-sensitive 
duties,  only  the  first  time.  Some 
commenters  were  confused  by  the  use  of 
term  “pre-duty”  in  “pre-employment/ 
pre-duty”  testing  and  to  describe  the 
prohibifion  on  using  alcohol  during  a 
time  period  before  performing  a  sarety- 
sensitive  function.  For  that  reason,  we 
have  changed  the  name  of  the  test  to 
“pre-employment”,  but  note  that  it 
covers  both  new  and  transferring 
enmloyees. 

The  rules  prohibit  an  employer  from 
allowing  an  employee  to  perform  safety- 
sensitive  functions  unless  that  employee 
has  been  pre-employment  tested  with  a 
resulting  alcohol  concentration  less  than 
0.04.  If  the  pre-employment  test  result 
indicates  an  alcohol  concentration  of 
0.02  or  greater  but  less  than  0.04,  the 
employee  cannot  perform  or  be  allowed 
to  perform  safety-sensitive  functions 
until  the  alcohol  concentration  falls 
below  0.02  on  a  subsequent  test  dr  until 
the  next  scheduled  duty  period,  if  it  is 
not  less  than  eight  hours  following  the 
test.  Nothing  in  the  rules  prohibits  an 
employer  from  later  retesting  an 
applicant  with  a  positive  result.  The 
rmes  do  not  confer  any  rights  or 
consequences  upon  applicants  or 
employees  who  have  a  positive  result  on 
a  pre-employment  test. 

Under  the  rules,  an  employer  may 
elect  not  to  administer  a  pre¬ 
employment  test  if  the  employee  has 
had  an  alcohol  test  conducted  under 
any  OA  alcohol  misuse  rule  following 
part  40  procedures  with  a  result  less 
than  0.04  within  the  previous  six 
months  and  the  employer  ensures  that 
no  prior  employer  of  whom  the 
employer  has  knowledge  has  records 
showing  a  violation  of  these  rules 
within  the  previous  six  months. 
Generally,  this  means  that,  when 
checking  with  a  prior  employer  to  verify 
that  the  applicant  had  “passed”  a 
previous  alcohol  test,  the  new  employer 
also  must  verify  that  the  prior  employer 
has  no  records  of  a  violation  of  a  OA 
alcohol  misuse  rule.  If  the  new 
employer  knows  the  applicant  had  other 
employers  within  the  last  six  months, 
the  new  employer  must  check  them  too. 


This  option  provides  the  greatest 
flexibility  for  avoiding  the  constant 
retesting  and  related  costs  involved  in 
an  industry,  sudi  as  trucking,  which  has 
a  high  employee  turnover  rate.  Some 
commenters  ^d  not  approve  of  the 
requirement  to  release  previous  test 
results  to  a  new  employer.  We  believe 
that  it  is  important  to  include  this 
option  in  these  programs;  therefore,  we 
do  not  intend  to  allow  employers  to 
refuse  to  provide  information  on  a 
former  employee,  so  long  as  the  request 
meets  the  requirements  of  these  rules. 
Since  the  information  can  only  be 
released  with  the  employee/applicant’s 
permission,  we  do  not  believe  there  is 
a  ^und  basis  for  the  former  employer 
refusing  to  release  the  information.  An 
employe,  of  course,  can  choose  to 
conduct  pre-employment  tests  in  lieu  of 
reviewing  information  on  past 
employment  authorized  by  the 
employee  and  provided  by  a  former 
employer. 

One  commenter  asked  that  the 
proposed  exception  to  pre-employment 
testing  be  extended  to  include  negative 
test  results  bom  the  previous  12 
months,  instead  of  the  previous  six 
months.  We  have  decided  not  to  extend 
the  exception  period  to  12  months;  we 
are  trying  to  provide  some  flexibility, 
but  beyond  6  months  it  does  not  seem 
to  us  that  it  would  be  a  reasonable 
assumption  that  the  employee  continues 
to  be  f^  of  alcohol  misuse. 

In  the  common  preamble  to  the 
NPRMs,  we  asked  whether  we  should 
require  employers  to  give  notice  that  a 
pre-employment  test  will  be  conducted. 
We  have  decided  not  to  impose  such  a 
requirement,  because  it  would  be  too 
time-consuming  and  burdensome  on  the 
hiring  process,  particularly  in  those 
industries  where  hiring  occurs  on  the 
spot.  The  fairness  issue  (testing  positive 
after  a  beer  at  lunch)  is  likely  to 
diminish  over  time  as  more  and  more" 
employers  conduct  these  tests  and 
applicants  become  more  aware  of  their 
use. 

Post-accident  Testing 

Post-accident  alcohol  testing  already 
is  required  by  Federal  regulation  in 
some  transportation  modes  and  is  used 
as  a  valuable  accident  investigation  and 
enforcement  tool.  States  also  conduct 
post-accident  tests,  depending  upon  the 
circumstances  and  their  authority  to 
test. 

Efiective  post-accident  testing  for 
alcohol  at  remote  locations  can  be  more 
difficult  to  accomplish  than  drug 
testing,  because  alcohol  passes  bom  the 
blood  and  breath  more  quickly  than 
most  drugs.  Also,  delays  in  transporting 
trained  personnel  and  testing  equipment 


to  an  accident  site  can  re^lt  in  negative 
tesfy.  ’ 

The  OA  rules  generally  require  that  as 
soon  as  practicable  during  the  8  hours 
following  an  accident,  each  employer 
shall  test  each  surviving  covered 
employee  for  alcohol,  if  that  employee's 
performance  of  a  safety-sensitive 
function  either  contributed  to  an 
accident  or  caimot  be  discounted  as  a 
contributing  factor  to  the  accident.  The 
need  for  testing  is  presumed;  any 
decision  not  to  Administer  a  test  must  be 
based  on  the  employer’s  determination, 
using  the  best  information  available  at 
the  time  the  determination  is  made,  that 
the  employee’s  performance  could  not 
have  contributed  to  the  accident.  The 
definitions  of  accidents  or  occurrences 
that  will  trigger  a  post-accident  test  vary 
by  industry  and  ore  discussed  in  each 
OA’s  final  rule.  They  generally  are  the 
same  as  the  triggering  events  for  post¬ 
accident  drug  testing.  See  the  OA  final 
rules  for  modifications  to  the  general 
approach  or  for  disposition  of  comments 
on  the  events  that  trigger  post-accident 
testing.  For  example,  under  the  FTA 
rule,  post-accident  testing  is  mandatory 
if  there  is  a  fatality. 

Any  employee  Subject  to  post¬ 
accident  testing  shall  remain  readily 
available  for  such  testing  or  may  be 
deemed  by  the  employer  to  have  refused 
to  submit  to  testing;  such  a  refusal  is 
treated  as  if  the  employee  recorded  a 
test  result  o^  0.04  or  greater.  Where 
possible,  employers  should  make  every 
effort  under  the  circumstances 
surrounding  the  accident  to  ensure  that 
the  employee,  even  one  who  has  been 
permitted  to  leave— or  has  had  to 
leave — the  site,  is  available  for  a  post¬ 
accident  test.  This,  of  course,  dees  not 
mean  that  necessary  medical  treatment 
for  injured  people  should  be  delayed  or 
that  an  employee  cannot  leave  the  scene 
of  an  accident  for  the  period  necessary 
to  obtain  assistance  in  responding  to  the 
accident,  materials  to  secure  the 
accident  site,  or  necessary  emergency 
medical  care. 

A  number  of  commenters  believed 
that  conducting  a  post-accident  test 
within  eight  hours  is  unrealistic;  they 
wanted  a  32-hour  maximum  limit  as 
required  in  most  OA  drug  rules.  Because 
alcohol  is  eliminated  bom  the  body 
much  faster  than  drugs  are,  using  a  32- 
hour  limit  for  alcohol  testing  is 
inappropriate.  We  chose  an  eight-hour 
maximum  time  limit  for  post-accident 
alcohol  tests,  because  if  a  test  is  not 
administered  within  eight  hours 
following  the  accident,  there  is  little 
likeliho<^  of  finding  a  meaningful 
alcohol  concentration  resulting  from  use 
preceding  the  arxddent.  Some 
commenters,  including  the  NTSB, 
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wanted  the  post-accident  time  limit 
shortened  to  two  to  lour  hours  hecause 
no  alcohol  is  likely  to  he  detected  after 
eight  hours.  Although  Sorter  time 
limits  may  result  is  a  more  us^iul  teet 
result,  they  may  not  be  reasenabie;  diey 
ignore  the  hke^ood  that  additional 
time  may  be  needed  for  those  accidents 
that  occur  in  remote  areas  dr  are  not 
discovered  xi^t  away. 

k  is  important  that  the  emplo)wr 
administer  a  post-acciderk  test  as  soon 
as  possible  to  determine  whether  there 
was  any  alcohol  misuse.  If  a  post¬ 
accident  test  is  not  administered  within 
two  hours  followipg  the  occuTFetoce 
the  accident,  the -employer  must  prepare 
and  maintain  on  file  a  recond  stating 
why  the  test  was  not  promptly 
administeied.  Some  comraenters 
wondered  if  the  time  ran  Trom  the 
accident  or  from  the  time  the  site  was 
secured.  One  coounenter  suggested  that 
the  two  hours  should  begin  after  the 
determination  that  the  employee  may 
have  caused  the  accident  Because 
alcohol  metabolizes  so  rapidly,  we 
disagree  that  &e  two  hours  should  run 
from  the  determination  that  an 
employee  may  have  caused  the  accident 
or  after  the  site  has  been  secured:  those 
actions  could  take  several  hours. 

After  eight  hours  has  passed,  the 
employer  then  shall  cease  attempts  to 
administer  the  test  and  record  why  the 
employer  was  unable  to  administer  a 
test.  Some  comraenters  grumbled  about 
the  record  requirements.  We  believe  that 
recording  this  inforanation  is  necessary 
for  program  oversight  and  to  encourage 
em^oyers  to  make  the  maximum  effort 
to  conduct  :any  necessary  post-accident 
tests  in  a  tiro^  manner.  The 
Department  recognizes  there  may  be 
valid  reasons  for  not  conducting  the 
tests  in  these  time  frames,  but  every 
effort  must  be  made  to  do  so.  We  have 
tried  to  ease  the  reporting  burden  by 
dropping  the  proposed  requirement  that 
employers  subclit  these  post -accident 
rep'orts  to  ibc  appropriate  OA.  Instead, 
rule?  now  require  only  that  the 
employei  inaintain  records  on  why  a 
post -accident  test  could  not  be 
conducted  a;id  make  the  records 
available  to  the  appropriate  Department 
officials  upon  request.  It  is  important  to 
note  'bat  this  test  is  not  meant  to  be  a 
full  toxicological  workup  for  the 
purpose  of  doterminlrg  acxident 

The  primary  purpose  of  the 
test  is  to  deterndue  whetlier  the 
employecfB)  irnolvod  should  l>e 
removed  from  -•d-'ty-sensitive  func.tions. 

Most  cenunenters  ho  addreasod  the 
issue  cf  whe  should  be  r^quirdd  c5r 
permitted  to  perform  tlie  pok-atx’idont 
test  supported  0/\  ^ceptgnce  of  tests 
conducted  byl.jw  cnlbrcement  tiffioers. 


even  if  the  iestkng  does  mk  comply  with 
part  40  »  every  respect:  *  couple  af 
commentecs  oppos^  this  idea.  One 
comoxeRter  po^cked  out  that  most  States 
have  implied  consent  laws:  once  the 
polioe  test  theeaapkiyee  and  fdaoe  him 
or  her  in  ^1  tpreraxmably  after  a 
QSfttive  iestk  the  employer  wiH  not 
ave  access  to  the  employee  during  the 
(jitiad  ei^  hours  and  must  he  ahtte  to 
use  the  police  test  as  a  SH/bstskule,  if 
made  availaMe.  GeneraMy,  we  believe 
that  employers  ^ould  oonduct  iheir 
own  post-accident  testing  omder  these 
rules.  However,  as  comraenters  have 
pointed  out.  the  natioirwkle  hi^iway 
transportatkMi  system  presents  diffiralt 
post-accident  testing  problems.  Motor 
vehicle  operators  caa  range  far  beyond 
the  txwrtro!  of  their  employers,  whe  may 
not  be  informed  of  the  occurrence  of  an 
accident  for  an  extended  period.  We 
a^ee  that  breath  or  blood  alodhol  tests 
conducted  by  on-site  State  and  local  'la  w 
enforcement  or  public  safety  officials 
should  be  acceptable  hi  lieu  of  post  * 
accident  testing  by  FHWA  employers  in 
shuatkms  where  ibaft  test  can  be 
administered  earlier  than  the  employer 
can  get  to  the  scene  or  when  an  alcohol 
test  cannot  he  conducted  by  the 
employer  within  ei^t  hours.  These 
local  authorities  often  are  first  to  arrive 
at  an  accident  she,  parficDlarly  if  the 
accident  occurs  in  a  remote  area,  and 
sometimes  are  equipped  to  conduct 
tests.  Such  tests  must  meet  State 
standards  that  would  already  make 
them  acceptable  in  court.  Although 
comraenters  to  other  OA  rules  expressed 
support  of  acceptance  of  such  tests  in 
their  industries,  only  the  FHWA  rule 
will  provide  for  the  exception  because 
the  need  is  most  acute  for  motor  vehicle 
operations.  Othm  OAs,  e.g.,  FAA,  have 
separate  rules  that  would  enable  diera  to 
obtain  the  results  of  these  tests,  if 
necessary,  or  lace  fewer  difficulties  in 
finding  out  about  or  locating  an 
accident  We  recognise  that  we  cannot 
always  ensure  cooperation  in  getting 
test  reports  from  the  police.  However, 
where  such  results  are  made  available, 
they  would  be  acceptable  under  the 
FHWA  program  and  part  40,  provided 
that  breath  testing  is  conducted  with  an 
EBT  on  the  CPL  and  by  a  law 
enfonoment  officer  certified  on  that 
EBT,  and  that  blood  testing  is  conducted 
in  compliance  with  State-anpro’-'ed 
procedures.  Please  refer  to  the  E’HWA 
preamble  for  additional  discus.rion. 

Numerous  commenlars  btrlieved  lliat 
post-accident  testing  is  necessary ,  but 
that  it  is  unreasonable  and 
kupraclicablQ  without  the  option  to  use 
other  methodblc^^,  such  as  blood,  . 
saliva  and' urine.  As  stated  earlier,  v.e 


are4»Hnkle(^  p«Tinft!ti£ig#ie  use  of 
post-<acdidekt  blood  test»Rg  and  the 
possible  me  of  other  devi^  for 
screening  keots.  HniCil  more  is  done,  we 
cannot  ensure  the  reliably  und 
integrity  of  other  devices.  FRA  has  its 
own  preexisting  procedures  for 
conducting  a  hill  tcacioolo^cal  anB}3rsis 
following  an  actadertt,;  see  the  FRA  rule 
for  its  po^Niccadeift  testing 
requiieraents. 

Random  Te^i^ 

A  significast  znmiber  ofoomnenters 
oppowd  tandon  testong,  citing  its  costs 
and  burdens  in  comparison  to  the 
perceived  kck  of  sigaificant  problems 
in  thesir  industries.  Several  viewed 
traisnag,  edacaifiainal  oftoits  and 
empkr^M  assktanoe  programs  as  better 
investmosts  than  random  testing.  Some 
commenteTB  supported  ibe  need  for 
random  lesdstg.  The  Act  reqnwes 
raudom  alcnh^  testing  of  Safety- 
sensitive  employees  in  the  aviation,  tail, 
motor  cacrier  and  .transit  industries,  h  is 
the  omfv  type  of  testing  not  triggered  by 
or  condux^d  in  reaction  to  another 
event:  its  primary  ohiective  is 
deterrenoeu  Ahhou^  we  agree  dxat 
investment  in  education  and  einpk>yee 
assistance  efforts  will  deter  some 
em^doyees  from  aknihcd  misnse  and 
contribute  to  the  overall  success  of  the 
alcohol  misuse  prevention  programs, 
some  employees  wall  only  be  deterred 
by  the  existenoe  of  razuioira  testing.  The 
additional  deterrenoe  provided  by 
random  testicig  is  erhiiad  to  ensuring 
public  safety.  Couol  decisions  have 
indicated  that  the  lack  of  good  data 
indicating  a  specific  problem  in  a 
partkaxlar  ind^try  is  not  a  bar  to  our 
taking  action  to  prevent  or  address  the 
spread  of  a  societal  problem  to  that 
industry.  Moreover,  the  lack  of  data  may 
be  due  to  d:e  fact  that  currently  there  is 
little  or  no  testing.  Finally,  aivd  most 
importantly,  the  Act  provides  tmj 
discretion;  we  must  require  random 
testing.  The  rule  does  provide,  however, 
that  two  consecutive  years  of  very  low 
industry  positive  random  alcohol  rates 
will  result  in  a  lowering  of  the  random 
alcohol  Jesting  rate  for  triat  industry, 
thereby  reducing  employers*  costs. 

The  OA  rules  (exc^  RSPA)  require 
each4;mp}oyer  to  randomly  select  a 
numlxer  of  covered  ercployses  at  various 
times  during  each  year  for  unannounced 
alcohol  testing.  The  number  of 
employees  selected  must  be  saffident  to 
equal  an  annual  rate  of  not  less  than  25 
percent  (initially)  of  thekotal  number  of 
emp]o)"eeF  subject  to  alcohol  tosting 
,  under  a  particnbTJ.O.h’s  rule^  , 
Thereafter,  Ike  iml’.islTy's.randoin 
alcohol  rate  will  he  atl^sted  based  on  a 
performaiwte  standard  related  to  hs 
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random  alcohol  violation  rate.  Because 
of  safety  concerns,  two  years  of  data  are 
necessary  to  )ustlfy  lowering  the  random 
alcohol  testing  rate;  one  year  of  data  is 
sufficient  to  raise  it.  (See  more  specific 
random  rate  discussion  below.) 

The  employer  must  select  covered 
employees  for  testing  through  a 
scientifically  valid  method,  such  as  a 
random  number  table  or  a  computer- 
based  random  number  generator  that  is 
matched  with  employees'  Social 
Seciuity  niunbers,  payroll  identification 
numbers,  or  other  comparable 
identifying  numbers.  One  commenter 
believ^  that  in-house  random  selection 
is  discriminatory  in  practice  and 
employers  need  to  use  the  services  of  an 
outside  firm.  Each  covered  employee 
must  have  an  equal  chance  of  being 
tested  under  the  random  selection 
process  used.  A  system  using  random 
number  table  or  random  number 
generator  would  not  be  discriminatory 
because  the  employer  could  not 
designate  particular  employees  for 
testing.  The  dates  for  administering 
random  tests  must  be  spread  reasonably 
throughout  the  year  (the  deterrent  effect 
would  disappear  if  employees  know 
that  the  employer  had  completed  all 
required  random  tests  for  the  year)  and 
should  not  be  predictable  (e.g.,  every 
Monday  or  the  first  week  of  each 
month).  To  achieve  this,  many 
employers  may  find  it  best  to  join  a 
consortiiun.  Because  of  the  randomness 
of  the  testing,  some  employees  may  be 
tested  more  than  once  diuing  the  year, 
while  others  will  not  be  tested  at  all. 

In  the  view  of  some  commenters, 
random  testing  would  provide  few 
safety  benefits  since  it  is  limited  in  time 
to  performance  of  safety-sensitive 
functions.  A  few  commenters  suggested 
removing  those  limitations  and  applying 
the  requirement  to  all  employees  at  any 
time.  As  stated  above,  we  believe  that 
the  deterrence  provided  by  random 
testing  will  increase  safety.  To  ensure 
their  reasonableness  for  Constitutional 
purposes  (discussed  earlier  in  this 
document),  the  rules  provide  that  an 
employee  can  be  test^  for  alcohol  only 
while  the  employee  is  performing 
safety-sensitive  Actions,  just  before 
the  employee  is  to  perform  safety- 
sensitive  nmctions,  or  just  after  the 
employee  has  ceased  performing  such 
functions.  Obviously,  the  best  time  to 
test  is  before  the  employee  begins  to 
perform  the  safety-sensitive  function. 
Detection  at  that  point  will  prevent  the 
employee  from  actually  performing  the 
function  while  he  or  she  had  alcohol  in 
his  or  her  system.  However,  if  the 
employee  understands  that  a  random 
test  can  be  administered  only  before  he 
or  she  begins  work  and  there  is  an 


opportimity  to  drink  during  work, 
deterrence  is  limited.  The  ability  to  test 
just  before,  during  or  just  after 
performance  increases  the  deterrent 
effect  and  may  enable  detection  of 
employees  who  use  alcohol  on  the  job. 
Although  it  may  be  easier  to  test  at  any 
time,  if  the  test  is  not  tied  to  safety,  we 
do  not  believe  there  would  be  a 
sufficient  basis  under  the  Constitution 
to  conduct  the  test. 

One  commenter  wanted  a  better 
explanation  of  "just  before,  during  and 
just  after”  performance  of  safety- 
sensitive  functions.  The  purpose  of  the 
concept  of  "just  before”  and  "just  after” 
is  to  avoid  the  problem  that  some  safety- 
sensitiye  functions  cannot  be 
interrupted  for  the  performance  of  a  test 
(e.g.,  piloting  an  aircraft).  We  have  not 
defined  the  concept  in  terms  of  a 
specific  time,  but  it  is  intended  to  be 
close  enough  to  the  actual  performance 
of  the  safety-sensitive  function  that  the 
test  results  %vill  clearly  indicate  that  the 
employee  would  be  or  was  at  0.04  or 
above  (or  0.02  or  greater  but  less  than 
0.04)  at  the  time  when  performing  those 
functions.  To  accomplish  this, 
employers  should  ensure  that  each 
covered  employee  selected  for  random 
testing  proceeds  to  the  testing  site 
immediately.  In  the  event  the  employee 
is  performing  a  safety-sensitive  function 
when  notifi^,  the  employer  must 
ensure  that  the  employee  ceases  the 
function  consistent  with  safety  and 
proceeds  to  the  site  as  soon  as  possible. 
See  discussion  in  the  specific  OA 
preambles  on  what  the  OAs  expect 
"immediately”  to  mean  in  the  context  of 
reporting  for  a  random  test. 

Consortia/Random  Testing  Pools 

To  promote  efficiency  and  reduce 
costs,  particularly  for  smaller  employers 
and  employers  subject  to  more  than  one 
OA  rule,  we  generally  permit  the 
combination  of  geographically- 
proximate  employees  covered  by 
different  OA  rules  into  one  random 
testing  pool.  To  maintain  fairness  and 
the  equal  chance  of  each  type  of 
employee  for  selection,  certain 
conditions  apply.  For  example, 
employees  in  any  industry  who  travel 
most  of  the  time  could  constitute  one 
pool;  others  who  remain  in  the  vicinity 
of  the  testing  site  would  be  in  another. 
However,  if  the  testing  method  chosen 
required  testing  of  employees 
immediately  upon  selection  or 
whenever  they  arrived  at  the  testing 
location  after  their  selection  (but  still 
unaimounced),  there  would  be  no  need 
for  separate  pools.  Any  acceptable 
method  must  ensure  that  ea^  employee 
has  an  equal  chance  of  being  selected 
for  testing.  Although  multi-modal  pools 


are  permitted,  they  must  meet  any  other 
specific  OA  requirements,  such  as 
possible  differing  industry  random 
testing  rates. 

If  the  employer  joins  a  consortium, 
the  rules  permit  the  calculation  of  the 
annual  rate  (where  the  rates  are  the 
same)  on  either  the  total  number  of 
covered  employees  for  each  individual 
employer  or  the  total  number  of  covered 
employees  subject  to  random  testing  by 
the  consortium’s  pool  covering  the 
employer.  This  means  that  a  consortium 
member  could  have  less  than  its 
required  number  of  random  tests 
conducted  if  the  overall  consortium  rate 
equals  the  required  rate.  Thus,  if 
Employer  A  has  twenty  covered 
employees  and  the  consortium  has  500 
covered  employees  in  the  pool  covering 
Employer  A,  and  a  25  percent  rate 
applies,  if  Employer  A  chooses  to  have 
the  rate  based  on  the  consortium,  the 
consortium  must  conduct  at  least  125 
tests  even  if  none  of  the  covered 
employees  of  Employer  A  are  actually 
tested.  So  long  as  each  employee  has  an 
equal  chance  of  being  tested  each  time 
the  consortium  conducts  random  tests, 
the  requisite  deterrence  factor  exists. 
Membership  in  a  consortium  should 
improve  deterrence  for  small  companies 
because  their  employees  would 
continue  to  perceive  an  equal  chance  of 
being  selected  throughout  the  year. 

Random  Alcohol  Rate  Performance 
Standard 

In  the  NPRMs,  we  requested  comment 
on  what  aimual  rate  to  require  for 
random  alcohol  testing  within  a  10  to  50 
percent  range.  Most  commenters, 
particularly  employers,  wanted  a  10 
percent  random  alcohol  testing  rate 
begiiming  the  first  year;  although 
substantial  numbers  selected  25  percent 
or  a  range  between  10  and  25  percent 
and  several  wanted  to  use  50  percent  as 
currently  required  in  the  drug  testing 
rules.  Many  commenters  expressed  a 
greater  preference  for  having  the  same 
testing  rate  (and  the  lower  the  better)  for 
both  drugs  and  alcohol,  because 
combining  the  programs  would  save 
more  money  than  just  lowering  the 
testing  rate.  They  argued  that,  with  drug 
testing,  studies  have  shown  that 
lowering  the  testing  rate  did  not  affect 
deterrence.  (At  least  one  commenter 
argued,  canffidly,  that  since  in  its  view 
random  alcohol  testing  is  worthless  but 
the  Act  required  it,  we  should  set  the 
lowest  random  rate  possible  to  reduce 
employer  costs.)  According  to 
commenters,  lower  random  alcohol 
testing  rates  are  appropriate  because 
alcohol  use  has  declined,  and  many 
employers  have  strong  employee 
assistance  programs  in  place,  which  did 
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not  exist  when  drug  testing  was  phased 
in.  Finally,  most  noted  that  it  is  easier 
to  detect  alcohol  misuse  through 
supervisor  or  co-worker  observation. 
Specific  to  this  rulemaking,  the  National 
Airline  Commission  stated  that 
“*  *  *  any  random  alcohol  testing  of 
airline  employees  should  be  at  no  more 
than  a  10  percent  rate.” 

We  note  that  in  July  1991,  the  FRA 
initiated  a  comparative  study  of  random 
drug  testing  rates  and  the  impact  on 
deterrence,  as  measured  by  the  positive 
rate.  The  study  compared  4  railroads 
testing  at  50  percent  (control  group) 
with  4  railroads  testing  at  25  percent 
(experimental  group) .  The  positive  rate 
for  the  control  group  when  the  study 
was  initiated  was  1.1  percent;  for  the 
experimental  group  it  was  0.89  percent. 
In  the  first  year  (July  1991  through  June 
1992),  the  control  group’s  positive  rate 
was  0.90  percent:  the  experimental 
group’s  was  0.87  percent.  For  the  period 
July  1992  through  June  1993,  these 
groups  had  positive  rates  of  0.80  percent 
and  0.94  percent,  respectively. 
Statistically,  the  difierences  in  the 
positive  rates  between  the  control  and 
experimental  ^ups  are  not  significant. 

Many  would  argue  that  the  higher  the 
random  testing  rate,  the  greater  the 
likelihood  of  getting  ’’caught”  and. 
therefore  the  greater  the  likely 
deterrence.  Detection  is  also  higher  at 
higher  rates.  However,  if  the  likelihood 
of  detection  is  small  (e.g.,  because 
alcohol  metabolizes  so  quickly),  testing 
may  result  in  little  deterrence  unless 
very  high  rates  are  used.  But  costs  also 
rise  as  the  number  of  tests  increases. 

The  concern  is  whether  extra  deterrence 
is  worth  the  extra  cost. 

The  Department  agrees  with 
commenters  that,  since  alcohol 
symptoms  are  somewhat  better  known 
and  easier  to  detect,  more  alcohol 
misusers  than  drug  users  are  likely  to  be 
caught  by  observation,  which  justifies  a 
lower  random  alcohol  testing  rate.  (Of 
course,  observation  alone  will  not 
always  detect  employees  with  very  low 
alcohol  concentrations,  unless  they  have 
an  open  bottle  of  liquor.)  The  deterrent 
effect  of  random  alcohol  testing  may  not 
equal  that  provided  by  random  drug 
testing  because  the  window  for 
detection  is  limited  by  the  rapid 
elimination  of  alcohol  from  the  body. 

An  individual  who  has  alcohol  in  his  or 
her  system  while  performing  safety- 
sensitive  functions  may  be  “negative” 
by  the  time  he  or  she  gets  to  the  testing 
site  and  the  testing  is  completed.  In 
addition,  there  are  many  more  programs 
in  place  to  handle  alcohol  riiisuse 
problems  than  there  were  to  handle 
drug  use  problems- When  we  issued  the 
drug  rules.  There  is  also  no  indication 


that  alcohol  is  a  growing  problem;  drug 
use  was,  and  there  is  still  much 
evidence  that  strong  steps  must 
continue  to  prevent  drug  use  from 
increasing.  Consequently,  we  believe  ’ 
that  a  lower  initial  random  testing  rate 
is  appropriate  for  alcohol. 

For  the  above  reasons,  we  believe  we 
can  permit  the  alcohol  random  testing 
rate  to  drop  to  10  percent  if  performance 
criteria  in  our  rules  are  met,  but  cannot 
permit  a  comparable  drop  in  the  drug 
testing  random  rate  for  a  similar 
performance.  In  view  of  the  small 
window  of  opportunity  for  detecting 
alcohol  misuse,  we  agree  with 
commenters  that  the  added  cost  could 
be  more  useful  if  applied  to  other  areas 
of  the  alcohol  prevention  program,  such 
as  training  and  employee  assistance.  On 
balance,  we  believe  that  an  initial  25 
ercent  random  alcohol  testing  rate  will 
est  achieve  deterrence  and  detection  at 
a  reasonable  cost. 

Many  employers  commented  that  they 
wanted  performance-adjusted  rates, 
where  the  random  testing  rate  would  be 
set  according  to  each  employer’s 
random  positive  rate  for  the  preceding 
year.  These  commenters  stated  that 
testing  based  on  measures  of  results 
would  provide  an  incentive  for 
employers  to  try  alternative  deterrence 
methods.  Labor  agreed  with  employers 
on  this  issue.  Adjusted-rate  testing 
could  be  used  to  reward  those 
employers  who  have  adopted 
rehabilitation  and  treatment  programs  or 
who  have  low  positive  rates.  A  few 
preferred  adjusted-rate  testing  by 
industry.  Other  commenters  noted  that 
providing  flexibility  with  respect  to  the 
random  testing  rate  would  be  extremely 
difficult  to  administer. 

We  agree  that  there  is  merit  in  using 
a  random  alcohol  testing  rate  that  is 
adjusted  annually  based  on  industry 
performance.  To  provide  more  incentive 
and  flexibility,  the  rules  allow  those 
industries  that  demonstrate  a  very  low 
positive  alcohol  random  rate  over  two 
years,  due  to  few  employee  alcohol 
misuse  problems  or  the  success  of  the 
alcohol  prevention  programs,  to  lower 
their  random  alcohol  testing  rate  to  10 
percent.  Ten  percent  would  be 
insufficient  to  protect  public  safety,  at 
least  as  an  initial  testing  rate.  The 
number  of  tests  conducted  at  a  ten 
percent  rate  and  the  visibility  of  testing 
to  employees,  especially  in  medium  and 
small  companies,  would  be  insufficient 
to  obtain  data  about  prevalence  or 
deterrence  of  alcohol  misuse.  We  could 
not  reliably  make  decisions  on  data 
gathered  with  such  a  rate — at  least  not 
for  a  number  of  years.  If  those  who  say 
usage  is  extremely  low  are  correct,  when 
the  data  gathered  at  the  initial  25 


percent  rate  verifies  this,  the  testing  rate 
can  be  lowered. 

The  OA  rules  require  efnployers  to 
use  an  initial  random  alcohol  testing 
rate  of  25  percent.  They  provide  that, 
after  all  employers  have  implemented 
the  rules  and  industry-wide  data  for  the 
first  year  is  available,  the  OA 
Administrator  will  annually  announce 
in  the  Federal  Register  the  minimum 
required  annual  percentage  rate  for 
random  alcohol  testing  applicable  in 
that  OA’s  covered  industry  during  the 
calendar  year  following  publication  of 
the  notice.  Thereafter,  each  OA  will 
determine  the  annual  random  alcohol 
testing  rate  for  the  industry  regulated  by 
the  OA  rule  based  on  the  reported 
violation  rate  (number  of  random 
alcohol  tests  results  equal  to  or  greater 
than  0.04  plus  refusals-to-take  random 
alcohol  tests  divided  by  the  total 
random  alcohol  tests  conducted  plus 
refusals-to-take  random  alcohol  tests) 
for  the  industry.  The  random  rate 
adjustment  indicated  by  industry 
performance  will  occur  at  the  beginning 
of  the  next  calendar  year.  (Thus,  during 
calendar  year  1997,  an  OA  will  receive 
results  from  its  industry  for  calendar 
years  1995  and  1996  (the  first  year  that 
industry-wide  data  will  be  available), 
evaluate  them  and  publish  in  the 
Federal  Register  a  determination  of  the 
need  for  the  industry  to  adjust  the 
random  rate.  Any  such  change  would 
take  effect  on  January  1, 1998.  Please 
note  that,  once  employers  of  all  sizes  are 
reporting  data,  a  decrease  in  the  rate 
would  require  two  years  of  qualifying 
data  and  an  increase  in  the  rate  would 
require  only  one  year  of  data.)  A  refusal 
to  take  a  random  alcohol  test  will  count 
as  a  positive  for  the  purpose  of 
calculating  the  industry  random  testing 
rate  and  coimt  toward  the  number  of 
random  alcohol  tests  required  to  be 
conducted. 

Determination  of  the  violation  rate  is 
based  on  data  obtained  from  employers 
through  the  annual  Management 
Information  System  (MIS)  reports  they 
must  submit  by  the  following  March 
15th.  We  envision  that  each  OA  and  the 
OST  Drug  Office  will  review  the  MIS 
data  and  that  the  OA  Administrator  will 
issue»a  determination  within  a  few 
months.  We  believe  that  covered  entities 
need  approximately  one-half  year  of 
lead  time  to  adjust  their  procedures, 
make  changes  in  any  contracts  and  take 
other  necessary  action  to  adjust  to  an 
increase  or  decrease. 

To  make  a  decision,  each  OA  will 
compare  the  violation  rate  to  two 
specific  criteria:  1  percent  and  0.5 
percent,  respectively,  to  determine  if  the 
industry  must  change  or  maintain  the 
random  alcohol  testing  rate.  If  the 
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industry  violation  rate  is  1  percent  or 
greater  dtuing  a  given  year,  the  random 
alcohol  testing  rate  will  be  SO  percent 
for  the  calendar  ye^e:  following  the  OA 
Administrator's  announcement  that  the 
rate  must  change.  If  the  industry 
violation  rate  is  less  than  1  percent  but 
greater  dian  0.5  percent  during  a  given 
year  (for  two  years  if  currently  at  50 
percent),  the  random  alcohol  testing  rate 
will  be  25  percent  for  the  calendar  year 
following  me  iOA  Administrator’s 
annooncement  that  the  rate  must 
change.  If  the  industry  violation  rate  is 
less  ^an  0.5  percent  during  a  given  year 
(for  two  years  if  testing  at  a  hi^er  rate), 
the  random  alcohol  testing  rate  will  be 
to  percent  for  the  next  calendar  year. 

For  example,  an  industry  testing  at  a  50 
percent  random  rate  for  alcohol  can 
drop  the  rate  to  10  percent  if  its 
vioUtion  rate  drops  below  0.5  percent 
for  two  consecutive  years.  Because  of 
safety  concerns,  two  years  of  data  are 
necessary  to  Justify  lowering  the  rate 
and  one  year  of  d^a  is  suHIcient  to  raise 
it.  The  two  years  cannot  be  averaged;  a 
violation  rate  of  0.07  one  year  anda  0.11 
violation  rate  the  next  year  will  not 
allow  a  drop  in  the  random  alcohol 
testing  rate. 

We  selected  UO  percent  and  0.5 
percent  ss  appropriate  performance 
standards.  We  wtrald  prefer  zero 
positives  but  recognize  this  may  be 
impossible.  These  levels  represent  a 
balance,  permitting  cost  savings  when 
usage  remains  very  low,  while  ensuring 
that  if  deterrence  is  not  maintained,  the 
rates  wiH  increase.  We  selected  the  1 
percent  violation  rate  as  the  rate 
adjustment  standard  based  on  the 
experience  that  the  military  and  other 
workplace  programs  have  had  with 
deterrence-ba^  drug  testing.  'Hieir 
results  reveal  that  no  matter  what  rate 
is  used  for  random  testing,  the  testing 
programs  will  never  achieve  zero 
positives.  There  always  is  a  constant 
group  of  *liard-core”  individuals 
representing  a  fraction  of  1  percent  of 
the  population  who  are  detected 
positive  over  a  period  of  time;  these 
individuals  are  unaffected  by 
deterrence-based  teeing  because  of 
addiction  or  belief  in  their  invincibility. 
We  also  believe  that  a  positive  rate  of 
0.5  percent  is  achievable  based  on  our 
limited  data  from  the  random  roadside 
alcohol  testing  project,  where  rates 
below  0.5  percent  were  obtained,  and 
our  experience  with  DOT  Federal 
employee  drug  testing  where  positive 
rates  have  decreased  to  0.25  percent. 

We  recognize  diat  because  the 
reported  violation  rate  is  obtained  firom 
data  whose  precision  is  eroded  by 
sampling  variance  and  measurement 
error,  and  whose  accuracy  is  diminished 


by  non-response  bias,  there  is  a  greater 
risk  that  it  diverges  firom  the  actual 
violation  rate  in  the  population.  Each 
OA  will  be  using  MIS  data  collection 
and  sampling  methods  that  address 
these  issues  to  the  extent  possible  and 
make  sense  in  the  context  of  its 
particular  industry.  Where  iK)t  all 
employers  are  included  in  the  reported 
data,  t^  OA  will  deckle  how  many 
covered  employers  must  be  requir^  to 
report  or  be  sampled;  this  decision  will 
be  based  on  the  number  of  employers 
(not  otherwise  required  to  report)  that 
must  be  sampled  to  ensure  that  the 
reported  data  firom  the  sampled 
employers  reliably  reflects  the  data  that 
would  have  been  received  if  all  were 
required  to  report.  However,  we  retain 
for  our  discretion  the  decision  on 
whether  the  reported  data  reliably 
support  the  co^usion  (e.g.,  bas^  on 
audits  of  company  records  that  show 
significant  falsification  of  reports).  If  the 
reported  data  are  not  sufficimitly 
reliable,  the  OA  will  not  p^mit  the 
random  rate  adjustment  to  occur. 

We  have  decided  to  use  industry 
violation  rates  (positive  tests  and 
refusals  to  test)  as  the  performance 
benchmark  rather  than  the  employer 
violation  rates  urged  by  commenters. 
Company-by-company  rates  would  be 
extremely  difficult  to  implement  and 
enforce,  extremely  difficult  to  apply  to 
small  companies,  would  require  reports 
from  all  companies,  could  encourage 
cheating  (especially  in  areas  of  heavy 
competition)  and  c^d  excessively 
complicate  the  use  of  consortia. 
Although  an  individual  company  may 
have  reduced  incentive  to  lower  its 
positive  rate,  industry  oiganizatimis 
may  pressure  it  to  work  toward  a  more 
favoi^le  iiulustry  random  alcohol 
testing  rate.  Industry-wide  rates  should 
be  much  easier  to  implement  and 
enforce. 

Implementation  Issues.  The  lower 
rand^  alcohol  testing  rates  will  create 
implementation  problems,  particularly 
for  small  employers  and  consortia  (see 
discussion  below),  fimall  companies 
that  do  not  participate  in  a  consortium 
may  have  to  test  at  a  higher  effective 
rate  even  after  the  industry  rate  has  been 
lowered  to  meet  other  requirements.  A 
very  low  number  of  dates  on  which  tests 
are  conducted  will  have  a  detrimental 
effect  on  deterrence.  Therefore,  to 
promote  deterrence  (and  as  required 
under  the  Department’s  drug  testing 
rules),  an  employer  must  spread  alcohol 
tests  throughout  the  year.  A  very  small 
company  (e.g..  one  that  has  to  test  two 
covered  employees)  will  not  be 
permitted  to  oa^y  test  employees  once 
every  few  years.  Rather,  it  will  have  to 
test  at  least  once  a  year  and  establi^  a 


program  that  will  ensure  that  there  is  no 
period  of  time  dutmg  which  employees 
know  testing  “is  done  for  the  year’’.  For 
example,  if  an  emplofyer  is  required  to 
conduct  only  one  to  four  tests  and  that 
number  are  completed  fay  mid-summer, 
the  employer’s  program  must  ensure 
that  more  tests  could  be  conducted 
before  the  end  of  the  calendar  year.  For 
example,  such  an  ranployer  could 
conduct  random  testing  every  quarter  or 
could  randomly  select  the  month  within 
the  next  12  months  for  conducting  the 
next  test(s).  Depending  upmi  the  month 
selected,  the  employer  may  in  fact  test 
more  than  once  in  a  calendar  year.  For 
example,  using  a  revolving  calendar,  the 
first  selection  is  May  1994  for  the  year 
January  1994  to  December  1994;  the 
next  sdection  must  be  for  the  12  mcmths 
fixMn  May  1994  to  April  1995. 

Another  alternative  is  for  small 
employers  to  join  a  consortium  so  that 
their  employees  are  always  sifoject  to 
random  testing.  Although  we  have  in  a 
number  of  ways  eased  ffie  burden  on  , 
small  employers,  these  restrictions  that 
may  raise  the  effective  annual  randmn 
rate  are  necessary  to  achieve  deterrmice 
in  randmn  testing  in  the  context  of 
allowing  randtan  rate  adjustments.  A 
small  employer,  of  course,  can  achieve 
the  benefits  of  a  lower  random  rate 
without  the  higher  costs  of  meeting  the 
deterrence  requirements  if  it  joins  a 
consortium.  If  the  company  is  in  a 
consortium,  the  mnpfoyee  is  always 
subject  to  testing  because  he  or  ^e  is 
part  of  a  much  larger  pool  and  the 
necessary  deterrence  exists. 

Under  the  Department’s  current  drug 
testing  rules,  employers  must  conduct 
random  drug  tests  at  a  50  percent 
annualized  rate;  that  is,  the  number  of 
annual  random  tests  conducted  must 
equal  half  the  number  of  the  covered 
population.  Elsewhere  in  today's 
Federal  Register,  the  Department  is 
publishing  a  separate  NPRM  that  seeks 
comment  on  a  proposed  industry 
performance  standard  to  adjust  the 
random  testing  rate  for  the  current  drug 
testing  programs.  The  proposal  is 
desigi^  to  lower  costs  and  maintain  an 
equivalent  level  of  deterrence  of  illegal 
drug  use.  The  NPRM  proposes  to  allow 
each  OA  Administrator  to  lower  the 
random  drug  testing  rate  to  25  percent 
if  its  industry  has  a  positive  testing  rate 
of  less  than  1.0  percent  for  two 
consecutive  years  (while  testing  at  50 
percent);  the  rate  will  increase  back  to 
50  pero^t,  if  the  industry  random 
violation  rate  is  1  percent  ch*  higher  in 
any  yem.  The  Department  is  not 
proposing  a  system  to  adjust  the  drug 
random  rates  identical  to  that 
est^>lished  for  alcohol  random  testing 
for  the  opposite  of  the  reasons  stated 
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above.  It  is  more  difficult  to  justify  a 
possible  lowering  of  the  testing  rate  to 
10  percent  because  the  symptoms  of 
drug  usage  are  less  well  known  and 
more  difficult  to  detect  by  observation 
than  symptoms  of  alcohol  misuse. 
Moreover,  random  drug  testing  is  a  more 
effective  deterrent  than  random  alcohol 
testing  because  the  window  of 
opportunity  for  detection  is  greater; 
drug  metabolites  are  present  in  the  body 
far  longer  than  alcohol.  However,  we 
agree  with  commenters  that  we  still 
should  provide  an  incentive  for  each 
industry  to  achieve  a  low  random  drug 
positive  rate  and  reduce  testing  costs. 
The  random  alcohol  rate  adjustments 
will  have  an  impact  on  other  aspects  of 
random  alcohol  testing.  If  a  given 
covered  employee  is  subject  to  random 
alcohol  testing  under  the  alcohol  misuse 
rules  of  more  than  one  OA  for  the  same 


employer,  the  employee  shall  be  subject 
to  random  alcohol  testing  at  the 
percentage  rate  established  for  the 
calendar  year  by  the  OA  regulating  more 
than  50  percent  of  the  employee’s 
safety-sensitive  functions  (or  those  that 
take  the  greatest  percentage  of  the 
employee’s  time).  If  the  employee’s  time 
is  equally  divided,  the  employer  may 
choose  the  OA  rule  with  the  lowest 


random  testing  rate.  If  an  employer  is 
required  to  conduct  random  alcohol 
testing  under  the  alcohol  misuse 
prevention  rules  of  more  than  one  OA, 
the  employer  may  (1)  establish  separate 
pools  for  random  selection,  with  each 
pool  containing  the  covered  employees 
who  are  subject  to  testing  at  a  different 
OA  required  rate;  or  (2)  randomly  select 
from  all  employees  for  testing  at  the 
highest  percentage  rate  established  for 
the  calendar  year  by  any  OA  to  which 
the  employer  is  subject.  Consortia  could 
meet  different  required  random  testing 
rates  by  setting  up  separate  pools. 

Many  commenters,  particularly 
employers,  supporting  random  testing 
claimed  that  it  would  be  less 


burdensome  if  they  could  combine  their 
drug  and  alcohol  random  testing 
programs.  They  noted  that  using  the 
same  employee  selection  for  both 
alcohol  testing  and  drug  testing  would 
allow  flexibility  and  be  more  cost 
effective,  by  minimizing  the  impact  on 
an  employer’s  operations.  Labor 
supported  combination  testing,  where 
an  employee  would  not  know  in 
advance  whether  he  or  she  was  being 
tested  for  alcohol,  drugs,  or  both,  as  the 
most  effective  type  of  program.  The 
rules  do  not  prohibit  employers  firom 
combining  random  drug  and  alcohol 
testing.  However,  the  possibility  of 
different  testing  rates  for  drug  and 
alcohol  random  testing  may  cause 
difficulties  for  employers  interested  in 


combining  their  random  testing 
programs.  Difierences  in  the  testing  rate 
for  each  program  can  be  accommodated; 
for  example,  where  an  employer  must 
use  a  25  percent  alcohol  random  rate 
and  a  50  percent  drug  random  rate,  half 
(randomly  selected)  of  the  employees 
chosen  for  testing  would  be  tested  for 
both  drugs  and  alcohol  while  the  rest 
could  be  tested  only  for  drugs.  Other 
methods  are  possible  so  long  as  they 
meet  the  requirements  of  both  programs. 
Of  course,  combined  testing  must  occur 
around  the  time  of  performance  of  a 
safety-sensitive  function  to  meet  the 
requirements  of  the  alcohol  misuse 
prevention  rules. 

Beasonable  Suspicion  Testing 
The  vast  majority  of  commenters 
supported  the  need  for  reasonable 
suspicion  testing,  although  one 
commenter  opposed  it  as  unnecessary  in 
view  of  existing  company  policies.  We 
agree  that  this  t)rpe  of  testing  may  be 
more  valuable  for  alcohol  than  for 
illegal  drugs.  People  are  more  familiar 
with  the  symptoms  of  alcohol 
intoxication  than  with  those  of  illegal 
drug  use.  The  presence  of  alcohol  is 
easier  to  detect  (at  least  at  higher 
consumption  amounts)  fix)m  physical 
symptoms  (e.g.,  odor  of  breath)  or 
behavior  (e.g.,  inability  to  walk  a 
straight  line)  and  more  research  has 
been  done  on  how  to  train  people  to 
make  these  observations.  Supervisor 
observation  is  not  a  complete  solution, 
however,  “practiced”  drinkers  often  can 
mask  symptoms  (e.g.,  they  use  a  breath 
spray  or  can  walk  a  straight  line)  and 
avoid  detection.  Also,  supervisors  may 
have  reasons  to  overlook  employee 
alcohol  use  (e.g.,  sympathy  for  the 
employee,  the  desire  to  avoid 
confrontation,  or  the  lack  of  a  readily 
available  replacement).  The  U.S.  Army 
has  found  that  supervisors  have  a 
tendency  to  underreport  alcohol 
involvement  in  accidents  (The  Alcohol 
and  Accidents  Guide,  February  1987). 

The  OA  rules  require  employers  to 
test  covered  employees  for  alcohol 
when  the  employer  has  reasonable 
suspicion  to  believe  that  the  employee 
has  violated  the  prohibitions  in  these 
rules  or  if  the  employee’s  behavior  and 
appearance  indicate  alcohol  misuse. 

The  employer’s  determination  that 
'reasonable  suspicion  exists  to  require  an 
alcohol  test  must  be  based  on  specific, 
contemporaneous,  articulable 
observations  by  a  trained  supervisor 
concerning  the  appearance,  behavior, 
speech,  or  body  odors  of  the  employee. 
Reasonable  suspicion  testing  under 
these  rules  is  authorized  only  if  the 
required  observations  are  made  during, 
just  preceding  or  just  after  the  period  of 


the  work  day  that  the  covered  employee 
is  performing  a  safety-sensitive 
function.  ^ 

Several  commenters  wanted 
supervisors  to  be  able  to  use  long-term 
performance  factors,  such  as  abuse  of 
sick  leave,  in  making  their  reasonable 
suspicion  testing  decisions.  In  addition, 
they  believed  that  requiring  the 
observation  to  occur  close  to  or  during 
the  performance  of  a  safety-sensitive 
function  is  too  restrictive.  Some 
commenters  thought  that  use  of  long¬ 
term  factors  would  be  appropriate  only 
in  conjunction  with  short-term 
indications  of  alcohol  misuse;  others 
opposed  any  use  of  long-term  factors. 

The  factors  set  out  for  determining 
when  reasonable  suspicion  exists  in  the 
drug  and  alcohol  rules  are  short-term  in 
the  sense  that  they  focus  on  what  a 
supervisor  sees  at  the  time  of 
performance  of  safety-sensitive  duties. 
The  Department  believes  that  this 
restriction  is  appropriate  because  it 
accommodates  Fourth  Amendment 
concerns  by  relating  the  determination 
of  the  need  for  testing  to  factors 
indicating  possible  alcohol  involvement 
that  may  affect  the  employee’s  present 
ability  to  safely  perform  required  safety- 
relat^  tasks.  For  example,  even  if  the 
supervisor  does  not  smell  alcohol,  he  or 
she  legitimately  could  decide  to  test  an 
employee  who  cannot  hit  the  correct 
buttons  to  operate  a  vehicle  (a  required 
safety-related  task),  but  should  not  test 
an  employee  simply  because  he  or  she 
comes  in  late  that  day.  Constant 
lateness,  for  example,  may  result  from 
an  alcohol  problem,  but  it  is  not  a 
reasonable  basis  for  suspicion  of  alcohol 
misuse;  there  are  too  many  other 
possible  explanations.  The  rules  do  not 
interfere  with  the  supervisor’s  own 
authority  to  take  appropriate  action  in 
response  to  longer-term  factors  (e.g.,  a 
long-term  decline  in  work  performance, 
patterns  of  absenteeism,  laten^s,  or 
abuse  of  sick  leave)  that  may  violate 
company  policies. 

A  covered  employee  is  required  to 
undergo  reasonable  suspicion  testing  for 
alcohol  as  soon  as  possible,  because  the 
body  rapidly  eliminates  alcohol. 
Therefore,  if  a  reasonable  suspicion  test 
is  not  conducted  within  two  hours 
followng  the  determination  of 
reasonable  suspicion,  the  employer 
shall  prepare  and  maintain  on  file  a 
record  stating  the  reasons  why  the  test 
was  not  conducted.  If  the  test  is  not 
conducted  within  eight  hours  after  the 
determination  of  reasonable  suspicion, 
the  employer  shall  cease  attempts  to 
conduct  the  test  and  shall  state  in  the 
record  the  reasons  for  not  administering 
the  test.  These  records  must  be 
submitted  to  the  appropriate 
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Department  officials  upon  request.  This 
record  requirement  and  the  reasons  we 
are  imposing  it  are  similar  to  those  for 
post-accident  testing  discussed  above. 
(Please  note  this  is  a  change  from  the 
NPRMs.) 

A  number  of  commenters  expressed 
concerns  that  supervisors  might  abuse 
reasonable  suspicion  tests  to  harass 
unpopular  employees  and  wanted  strict 
requirements  to  prevent  this  possibility. 
Many  wanted  us  to  require  that  two 
supervisors  make  the  decision  to  test  (as 
in  the  existing  drug  testing  rules)  to 
limit  possible  harassment  and  to 
support  management’s  case  during 
future  grievance  and  arbitration 
procedures.  Others  noted  that  a  two- 
supervisor  requirement  would  be 
impracticable  because  alcr^ol 
metaboliaes  so  quickly  and  because  in 
certain  locations,  many  employees  have 
only  one  supervisor  available. 

*Ine  alcohol  final  rules  generally 
require  a  single  supervisor  trained  in 
detecting  the  sym^oms  of  alcohol 
misuse  to  make  the  required 
observations  and  determine  the 
existence  of  reasonable  suspicion.  We 
agree  with  several  conunenters  that 
alcohol  testing  is  too  time-sensitive  to 
incorporate  as  a  general  rule  the  time  it 
takes  to  consult  a  second  supervisor 
before  making  the  testing  decision, 
which  also  is  difficult  or  impossible  in 
some  transportation  industry  locations. 
In  addition,  symptoms  of  alrahol  use 
are  more  widely-known  and  easier  to 
detect  than  thoM  of  drug  use  so  there  is 
less  need  for  corroboration.  To  protect 
against  possible  harassment  of  a  specific 
employee,  the  supervisor  «vho  makes 
the  determination  that  reasonable 
suspicion  exists  generally  is  prohibited 
from  conducting  the  reasonable 
suspicion  test  on  that  employee. 
Conunents  were  mixed  on  whether  we 
should  allow  supervisors  to  base  their 
decisions  to  conduct  reasonable 
suspicion  tests  on  third-party  reports  of 
alcohol  misuse.  We  decided  not  to 
permit  a  supervisor  to  base  such  a 
decision  on  reports  by  a  third  person 
who  has  made  the  observaticms,  because 
of  that  pwsmi's  possible  credibility 
problems  or  lack  of  appropriate  training. 

A  few  commenters  suggested  that 
supervisors  document  within  two  hours 
and  annually  report  th^  reasons  for 
conducting  a  reasonable  suspicion  test 
so  that  the  OAs  can  check  ior 
harassment.  We  believe  that  the 
possibility  that  a  review  of  company 
records  would  show  whether  particular 
individuals  were  harassed — i.e.,  tested 
without  positive  result  too  often — 
should  help  deter  harassment.  A  couple 
of  commenters  envisioned  holding 
supervisors  liable  for  damages  if  the 


results  of  the  test  did  not  confirm  their 
suspicions.  We  believe  it  inappropriate 
to  require  action  against  a  supervisor  for 
ordering  a  test  where  the  results  are 
negative  Reasonable  suspicion  is  not  a 
guarantee  of  a  positive  result  on  an 
alcohol  test.  O&er  factors  can  result  in 
behavior  or  appearance  that  can 
reasonably  cause  one  to  suspect  alcohol 
misuse;  that  is  why  we  require  a  test 
before  requiring  action  for  a  rule 
violation.  In  addition,  the  supervisor 
may  have  been  correct,  but.  by  the  time 
a  test  can  be  conducted,  the  alcohol  may 
have  passed  throu^  the  employee’s 
system. 

Behavior  and  Appearance 

Numerous  commenters  wanted  to 
eliminate  the  proposed  prohibition  on 
employee  behavior  and  appearance 
characteristic  of  alcohol  misuse,  because 
it  is  conceptually  part  of  the  reasonable 
su^icion  prohibition  and  because  it  is 
so  subjective.  They  noted  that  it  would 
not  be  useful  because  managers  do  not 
always  have  daily  contact  with  their 
employees.  However,  some  commenters 
stated  that  they  vranted  the  authority  to 
remove  an  employee  on  behavior  and 
appearance  groimds  when  a  reasonable 
suspicion  test  is  not  possible. 

We  agree  that  simple  “behavior  and 
appearance’’  of  alcohol  misuse  involves 
a  subjective  determination  and  should 
not  be  considered  prohibited  conduct 
that  triggers  the  full  consequences  of 
violating  these  rules  without 
confirmation  of  sudi  misuse  by  a 
pMjsitive  test.  As  a  result,  the  final  rules 
have  been  changed  bum  the  NPRMs: 
under  the  reasonable  suspicion  testing 
provisions,  an  employer  who  observes 
such  behavior  and  appearance  must 
conduct  a  test;  however,  when  it  is 
infeasible  or  impossible  to  conduct  a 
reasonable  suspicion  test  in  a  timely 
manner  (e.g.,  an  EBT  is  unavailable  or  . 
broken),  the  raiployee  is  not  permitted 
to  perform  safety-sensitive  functions  for 
ei^t  hours  (or  until  (Staining  a  result 
below  0.02  on  a  test  if  an  EBT 
subsequently  becomes  available  within 
the  8-hour  period). 

The  OA  rules  prohibit  a  covered 
employee  from  reporting  for  duty  or 
remaining  on  duty  requiring  the 
performance  of  safety-sensitive 
functions  while  die  employee  is  under 
the  influence  of  or  impaired  by  alcohol, 
as  indicated  by  behavior,  speech  and 
performance  indicators  of  ^cohol 
misuse.  They  also  prohibit  an  employer 
from  allowing  such  an  employee  to 
perform  or  continue  to  perform  safety- 
sensitive  functions.  However,  since 
alcohol-related  behavior  tends  to 
become  apparent  to  persons  without 
extensive  training  (such  as  that 


provided  by  pc^ice)  only  at  alcc^ol 
concentrations  well  above  0.04,  it  is 
unlikely  that  misuse  would  be  detected 
in  this  manner  at  alcohol  concentrations 
in  the  0.02-0.04  range.  Thus,  there  are 
important  safety  reasons  for  requiring 
that  an  employee  be  removed  from  his 
or  her  safety-sensitive  function  based  on 
behavior  and/or  appearance  alone  if  no 
testing  devices  are  available.  Another 
reason  that  we  decided  not  to  eliminate 
this  provision  entirely  as  requested  by 
many  commenters  is  because  some 
employers  do  not  believe  that  they 
otherwise  have  the  authcH-ity  to  remove 
an  employee  M’ho  appears  to  be  under 
the  influence  of  alcohol  in  the  absence 
of  a  test.  We  do  ncd  want  an  employer 
to  allow  a  safety-sensitive  employee  to 
remain  on  duty  fw  that  reason. 

Some  commenters.  particularly  in  the 
aviation  industry,  wanted  to  retain 
existing  prohibitions  on  operating 
“under  the  influence’’  and  while 
“impaired”.  To  the  extent  some  existing 
OA  rules  already  permit  removal  of  an 
employee  based  on  observation  alone, 
the  employee  has  a  right  to  an 
evidentiary  hearing  (e.g..  as  part  of  a 
certificate  revocation  action).  The  rules 
we  have  published  today  do  not  provide 
for  a  right  to  a  hearing.  For  that  reason, 
and  because  removal  from  a  safety- 
sensitive  function  in  the  absence  of  a 
reasonable  suspicion  test  involves  a 
subjective  determination,  unverified  by 
a  test,  and  may  provide  an  opportunity 
for  the  employer  to  harass  an  employee, 
we  believe  that  lesser  consequences 
should  apply,  i.e..  removal  from  the 
safety-sensitive  function  until  the  next 
regularly  scheduled  duty  period  if  at 
least  8  hours  has  passed.  Removal  for 
this  reason  does  not  require  a  SAP 
evaluation.  Existing  consequences  in 
other  OA  rules  that  have  “under  the 
influence’’  or  “impaired**  language  will 
continue  in  efiect;  any  consequences 
that  attach  as  a  result  of  those  rules 
could  be  imposed  in  addition  to 
removing  the  employee  from  safety- 
sensitive  function  for  eight  hours.  An 
employer’s  separate  existing  authority  to 
remove  employees  is  not  affiected  by  this 
provisitm. 

Return-to-Duty  Testing 

The  commenters  split  over  whether 
return-to-duty  testing  should  be 
mandated  by  regulation  or  left  solely  to 
the  discretion  ctf  the  employer;  one 
commenter  noted  that  it  re^y  is 
another  “inteliigience''  test.  Commenters. 
who  believed  that  the  test  should  be 
discretimiary  disagreed  whether  the 
decision  to  test  sl^ld  rest  with  the 
employer  (in  consultation  with  the  SAP) 
or  the  SAP  alone.  Some  commenters 
stated  that  using  a  0.02  standard  is  too 
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stringent.  Others  liked  the  provision  as 
proposed. 

Tne  OA  rules  require  each  employer 
to  ensure  that  a  covered  employee,  who 
has  violated  any  of  these  alcohol  misuse 
rules,  has  been  evaluated,  treated 
(where  indicated)  and  tested  with  a 
result  indicating  an  alcohol 
concentration  of  less  than  0.02  before 
returning  to  a  safety-sensitive  function. 
We  disagree  with  those  commenters 
who  thought  retum-to-duty  testing 
should  be  left  solely  to  the  discretion  of 
the  employer.  We  believe  that 
compelling  concerns  about  safety  and 
possible  recidivism  justify  imposing  a 
return-to-duty  test  requirement  for  those 
employees  returning  to  safety-sensitive 
functions  after  they  already  have 
demonstrated  problems  with  alcohol. 
Similar  concerns  justify  use  of  a  stricter 
0.02  standard  for  retum-to-duty  tests.  In 
any  event,  under  other  provisions  of  the 
rules,  employees  could  not  perform 
safety-sensitive  functions  until  they 
have  a  result  lower  than  0.02;  since  this 
test  is  specifically  for  return-to-duty,  the 
application  of  the  0.02  standard  is 
logical.  A  positive  result  on  a  retum-to- 
duty  test  indicates  a  problem  that  has 
not  been  resolved:  the  employee  cannot 
come  back  the  next  day  to  retake  the  test 
without  seeing  the  SAP  again.  The 
decision  to  return  the  employee  to 
safety-sensitive  functions  and  to 
conduct  the  test  ultimately  belongs  to 
the  employer.  The  SAP’s  function  is  to 
advise  the  employer  as  to  whether  the 
employee  has  complied  with  any 
recommended  program  of  treatment. 

Given  the  potential  for  poly-drug 
misuse,  the  rules  permit  employers  to 
conduct  retum-to-duty  drug  tests  on  an 
employee,  when  the  SAP  has  reason  to 
suspect  dmg  involvement  and 
recommends  such  testing.  Any  such 
testing  must  conform  to  the 
requirements  of  part  40.  The  opposite 
would  be  tme  as  well.  Employers  would 
have  similar  authority  to  test  for  alcohol 
where  an  employee  tested  positive  for 
drugs  and  the  SAP  had  reason  to 
suspect  alcohol  misuse.  (The  OA  drug 
rules  have  been  drafted  or  are  being 
changed  to  permit  this.) 

Follow-Up  Testing 

Commenters  disagreed  as  to  whether 
follow-up  testing  should  be  required  or 
discretionary.  As  with  retum-tc^uty 
testing,  they  divided  over  leaving  the 
follow-up  testing  decision  to  the 
employer  or  to  the  SAP.  Several 
commenters  thought  that  a  requirement 
for  follow-up  testing  would  be  too  costly 
and  burdensome  for  employers  and 
might  cause  them  to  fire  the  employee 
instead.  Others  thought  that  the  concept 
had  merit,  but  that  the  rules  should 


require  fewer  tests  over  a  shorter  period 
of  time,  especially  since  the  employee  is 
also  subject  to  random  testing. 

After  identification  of  an  employee’s 
alcohol  problem,  there  is  a  strong 
chance  of  recidivism  and  a  need  to 
ensure  continued  disassociation  from 
alcohol  misuse  through  periodic 
unannounced  follow-up  testing.  We 
believe  that  a  minimum  number  of 
follow-up  tests  is  necessary  to  ensure 
public  safety  in  view  of  various 
disincentives  for  imposing  them,  such 
as  cost,  the  customary  SAP  preference 
for  informal  follow-up,  and  FRA’s 
experience  in  its  drug  testing  program 
(see  below).  In  making  the  decision 
whether  to  return  the  employee  to 
safety-sensitive  duties,  we  assume  the 
employer  would  determine  whether,  in 
its  particular  circumstances,  the  cost  of 
hiring  and  training  (and  testing)  a  new 
employee  would  exceed  that  of  testing 
a  returned  employee  to  ensure 
continued  disassociation  from  alcohol. 
We  agree  with  commenters  that  it  is 
appropriate  for  the  SAP  to  determine 
the  employee’s  need  for  an 
individualized  rehabilitation  (if  any)  or 
follow-up  program  beyond  the 
minimum  specified  here. 

The  OA  rules  require  that  each 
covered  employee,  who  has  been 
identified  by  a  SAP  as  needing 
assistance  in  resolving  problems  with 
alcohol  misuse  and  who  has  returned  to 
duty  involving  the  performance  of  a 
safety-sensitive  function,  shall  be 
subject  to  a  minimum  of  6 
unannounced,  follow-up  alcohol  tests 
administered  by  the  employer  over  the 
following  12  months.  The  SAP  can 
direct  additional  testing  during  this 
period  or  for  an  additional  period  up  to 
a  maximum  of  60  months  from  the  date 
the  employee  returns  to  duty.  The  SAP 
can  terminate  the  requirement  for  the 
follow-up  testing  in  excess  of  the 
minimum  at  any  time,  if  the  SAP 
determines  that  the  testing  is  no  longer 
necessary.  We  believe  that  fewer  follow¬ 
up  alcohol  tests  over  a  shorter  period 
would  not  provide  sufficient  deterrence 
of  (or  opportunity  for  detection  of) 
alcohol  misuse  by  an  employee  who  has 
demonstrated  a  previous  problem. 

'  The  FRA’s  experience  under  its  drug 
testing  rules  with  required  follow-up 
testing  for  employees  who  tested 
positive  for  prohibited  drugs  illustrates 
the  need  for  a  minimum  number  of 
required  follow-up  tests.  In  1991,  FRA 
conducted  a  compliance  review  on  a 
large  railroad  company  and  found  that 
9  of  ten  employees  who  had  tested 
positive  and  were  returned  to  service 
had  received  no  follow-up  tests  during 
the  next  year.  One  employee  received 
one  follow-up  test  six  months  after 


returning  to  work.  One  of  the  employees 
who  had  received  no  follow-up  testing 
later  tested  positive  on  an  FR^-required 
random  drug  test.  The  Department’s 
Office  of  Inspector  General  (OIG) 
recently  completed  a  review  of  the 
FRA’s  alcohol  and  drug  program.  The 
OIG  reviewed  follow-up  testing 
practices  on  several  railroads  and  found 
inconsistent  procedures  and  a  lack  of 
follow-up  tests.  Its  report  recommends 
prescribing  procedures  for  follow-up 
tests,  including  a  minimum  number  of 
tests  and  a  minimum  period  for  follow¬ 
up  testing.  For  the  above  stated  reasons, 
we  believe  that  we  must  require  a 
minimum  amount  of  follow-up  testing. 

The  rules  provide  that  the  evaluation 
and  treatment  services  may  be  furnished 
by  the  employer,  by  a  SAP  under 
contract  with  the  employer  or  by  a  SAP 
not  affiliated  with  the  employer.  In  view 
of  the  “gatekeeper”  function  that  the 
SAP  has  under  The  rules,  we  believe  that 
the  employer  should  designate  the  SAP. 
Experts  note  that,  due  to  training  and 
the  profession’s  normal  employee 
orientation,  the  SAP  may  be  eager  to 
place  the  employee  back  into  the  normal 
work  environment,  i.e.,  the  safety- 
sensitive  function,  but  reluctant  to 
require  testing  by  the  employer.  The 
SAP  may  prefer  to  conduct  any 
necessary  follow-up  testing  as  part  of  an 
after-care  or  follow-up  treatment 
program.  While  we  recognize  that 
placement  of  the  employee  back  on  the 
job  as  soon  as  possible  without  follow¬ 
up  testing  may  help  the  employee,  it 
could  put  public  safety  at  risk.  The 
SAP’s  customary  professional  loyalty  to 
the  employee  “patient”  would  directly 
conflict  with  the  safety  responsibility  of 
the  employer.  In  order  for  this  program 
to  work  and  to  ensure  public  safety,  the 
SAP  must  recognize  his  or  her 
obligations  to  cognizant  of  the 

employer’s  responsibilities  and  need  for 
a  fair  evaluation  of  the  employee. 

Given  the  potential  for  poly-drug 
misuse,  the  rules  permit  employers  to 
conduct  follow-up  drug  tests  on  an 
employee  during  the  follow-up  alcohol 
testing  period,  when  the  SAP  has  reason 
to  suspect  drug  involvement.  Any  such 
testing  must  conform  to  the 
requirements  of  part  40.  The  opposite 
wouldije  true  as  well.  Employers  would 
have  similar  authority  to  test  for  alcohol 
where  an  employee  tested  positive  for 
drugs  and  the  SAP  had  reason  to 
suspect  alcohol  misuse.  (The  OA  drug 
rules  have  been  drafted  or  are  being 
changed  to  permit  this.) 

The  rules  do  not  use  the  stricter  0.02 
alcohol  concentration  standard  imposed 
on  retum-to-duty  tests  for  follow-up 
tests,  even  though  the  employee  has 
previously  demonstrated  problems  with 


7330 


Federal  Register  /  Vol.  59,  No.  31  /  Tuesday,  February  15,  1994  /  Notices 


alcohol.  In  either  case,  the  employee 
cannot  perform  safety-sensitive 
functions  with  an  alcohol  concentration 
of  0.02  or  above.  Unannounced  follow¬ 
up  tests  of  employees  back  on  the  job 
are  similar  to  random  tests.  Because 
employers  may  find  it  convenient  to 
conduct  some  follow-up  testing  at  the 
same  time  as  random  tests,  the 
consequences  for  follow-up  test  results 
must  be  the  same  as  those  for  random 
tests.  This  will  enable  employers  to 
conduct  imannounced  testing  and 
combine  follow-up  testing  with  other 
types  of  testing,  but  avoid  imposing 
total  abstinence  from  alcohol  on 
returned  employees  whose  follow-up 
programs  do  not  require  it.  We  note  that, 
under  the  Act,  an  aviation  employee 
who  has  a  second  violation  under  the 
FAA  alcohol  misuse  prevention  rule 
will  be  forever  barred  from  the 
employee’s  safety-sensitive  function. 
Please  see  the  preamble  to  the  FAA  rule 
for  a  more  comprehensive  discussion  of 
this  consequence. 

Retesting  of  Covered  Employees  With  an 
Alcohol  Concentration  of  0.02  or 
Greater,  but  Less  Than  0.04 

Some  commenters  disagreed  that 
there  is  any  need  to  provide  for 
retesting.  Others  used  this  issue  as  an 
opportunity  to  reiterate  their  opposition 
to  the  lesser  consequences  for  test 
results  indicating  alcohol 
concentrations  between  0.02-0.039. 

The  rules  provide  that  if  the  employer 
chooses  to  permit  the  employee  to 
perform  a  safety-sensitive  function 
within  8  hours  following  the 
administration  of  an  OA-required 
alcohol  test  indicating  an  alcohol 
concentration  of  0.02  or  greater  but  less 
than  0.04,  the  employer  must  first  retest 
the  employee.  The  employee  can  return 
to  the  safety-sensitive  function  if  the 
retest  results  in  an  alcohol 
concentration  of  less  than  0.02. 
However,  the  FHWA  rule  does  not 
contain  a  retesting  provision  because  of 
a  statutory  requirement  that  drivers 
found  to  have  a  measurable  amount  of 
alcohol  in  their  systems  must  be 
removed  for  24  hours.  The  FRA  rule 
also  does  not  contain  this  provision 
because  it  would  conflict  with  its 
existing  rules.  Eliminating  this  option 
from  the  other  OA  rules  would  impose 
a  hardship  on  some  employers;  the 
employer  will  make  the  decision 
whether  retesting  is  necessary  to 
accommodate  its  employment 
circumstancec. 


Handling  of  Test  Results,  Record 
Retention  and  Confidentiality 

Retention  of  Records 
We  received  very  few  comments 
directed  to  handling  of  alcohol 
recordkeeping  requirements.  Generally, 
those  commenters  wanted  to  shorten  the 
record  retention  periods  (the  most 
popular  option  would  reduce  the 
proposed  5  years  to  3  years  and  the 
proposed  2  years  to  1  year). 

To  facilitate  Department  oversight  and 
effective  enforcement  of  the  alcohol 
testing  programs  and  to  protect 
employee  confidentiality,  we  are 
requiring  each  employer  to  maintain 
records  of  its  alcohol  misuse  prevention 
program  in  a  secure  location  with 
controlled  access.  One  commenter 
wanted  to  know  what  that  really  means. 
The  employer  should  lock  the  location 
(room,  cabinet,  or,  if  on  computer, 
control  access  by  password  or  other 
protections)  and  allow  access  only  to 
persons  with  a  legitimate  need  to  see  the 
records  undei  these  rules.  The  OA  rules 
require  employers  to  retain,  for  a 
minimum  of  five  years,  records  of  any 
employee  alcohol  test  results  indicating 
an  alcohol  concentration  of  0.02  or 
greater;  documentation  of  refusals  to 
take  required  alcohol  tests;  equipment 
calibration  documentation;  and 
documentation  of  employee  evaluations 
and  referrals.  They  require  employers  to 
retain  for  a  minimum  of  two  years  any 
records  related  to  the  collection  process 
(except  equipment  calibration 
documentation)  and  training.  Records  of 
negative  test  results  must  be  retained  for 
a  minimum  of  one  year. 

Generally,  the  rules  require  each 
employer  to  maintain  the  following 
specific  records: 

(1)  Records  related  to  the  collection 
process,  including:  Collection  logbooks, 
if  used;  documents  relating  to  the 
random  selection  process;  EBT 
equipment  calibration  documentation; 
documentation  of  BAT  training: 
documents  generated  in  connection 
with  decisions  to  administer  reasonable 
suspicion  and  post-accident  tests;  and 
documents  verifying  existence  of  a 
medical  explanation  of  an  employee’s 
inability  to  provide  adequate  breath  for 
testing: 

(2)  Records  related  to  test  results,  to 
the  refusal  of  any  covered  employee  to 
submit  to  a  required  alcohol  test  and  to 
an  employee  dispute  over  the  result  of 
an  alcohol  test; 

(3)  Records  related  to  other  violations 
of  these  rules; 

(4)  Records  related  to  evaluations  and 
return  to  duty;  and 

(5)  Records  related  to  education  and 
training. 


We  have  decided  to  retain  the 
retention  periods  as  proposed  because, 
considering  the  serious  potential 
consequences  of  alcohol  misuse,  we 
believe  it  is  important  to  be  able  to 
identify  repeat  offenders.  In  addition, 
the  FAA  has  a  need  to  track  the  number 
of  repeated  violations  under  its  rule  for 
mandatory  permament  disqualification 
of  an  employee  under  the  Act. 

In  the  common  preamble  to  the 
NPRMs,  we  asked  whether  we  should 
require  documentation  of  reasonable 
suspicion  determinations.  Very  few 
commenters  addressed  this  issue;  some 
favored  the  requirement  because  such 
documentation  might  deter  harassment 
of  employees,  but  others  opposed  it  as 
burdensome  and  a  violation  of 
employee  privacy.  The  rules  do  not 
require  documeritation  of  reasons  for 
determinations  made  to  conduct 
reasonable  suspicion  tests,  but  if 
employers  generate  them,  they  must 
maintain  the  records.  We  are  not 
requiring  that  employers  report  the 
specific  test  results  of  individuals — just 
aggregate  numbers  for  reasonable 
suspicion  tests  conducted  and  resulting 
positives.  This  requirement  should  not 
burden  employers  and  will  protect 
employee  privacy.  Employers  may  wmt 
to  monitor  their  reasonable  suspicion 
testing  positive  rate  to  determine  if  their 
sup>ervisors  need  additional  training. 

Reporting  of  Results  in  a  Management 
Information  System 

For  oversight  purposes,  each 
employer  generally  is  required  to 
compile  for  the  OA  that  regulates  it,  at 
a  minimum,  an  annual  report 
summarizing  the  results  of  its  alcohol 
misuse  prevention  program  for  each 
calendar  year.  This  information  will 
allow  the  Department  to  track  progress 
in  the  programs  and  later  make  changes, 
if  justified,  that  could  reduce  costs,  ease 
implementation  and  enforcement, 
provide  better  employee  protection, 
and/or  increase  benefits.  Some  OA  rules 
require  that  all  employers  submit  the 
data  to  the  OA;  others  require  a 
representative  sampling  of  employers  to 
submit  the  reports  or  a  mix  of  required 
reports  from  some  and  a  sampling  of 
others.  The  OAs  will  rely  on  this  data 
for  program  evaluation  and  enforcement 
purpos^,  as  well  as  to  adjust  the 
randomresting  rates  for  alcohol.  As 
noted  earlier,  FAA,  FRA,  FHWA,  RSPA, 
and  USCG  separately  published  MIS 
rules  on  December  23, 1993,  that . 
describe  the  particular  OA  requirements 
for  reporting  information  on  drug  testing 
(and  alcohol  testing  for  USCG).  FTA’s, 
drug  MIS  requirements  are  in  its  final 
drug  testing  rule  published  elsewhere  in 
today’s  Federal  Register. 
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Generally,  employers  subject  to  more 
than  one  DOT  OA  alcohol  rule  must 
identify  each  employee  covered  by  the 
regulations  of  more  than  one  OA  and 
report  the  total  number  of  such 
employees  broken  down  by  category  of 
covered  function  and  by  the  OA.  Before 
conducting  any  alcohol  test  on  an 
employee  regulated  by  more  than  one 
OA.  the  employer  must  determine 
which  OA  rule  requires  the  test  and 
then  include  the  test  result  in  the 
appropriate  OA  MIS  report.  Pre- 
employment  and  random  testing  data 
must  be  reported  to  the  OA  that  covers 
more  than  50  percent  of  the  employee's 
function.  Post-accident  and  reasonable 
suspicion  testing  results,  however,  must 
be  reported  to  the  OA  that  covers  the 
function  the  employee  was  performing 
at  the  time  of  the  accident  or 
determination  of  reasonable  suspicion. 
Finally,  retum-to-duty  and  follow-up 
results  must  be  reported  to  the  same  OA 
that  received  the  initial  results  that  led 
to  the  employee’s  removal  from  the 
safety-sensitive  function.  In  response  to 
one  commenter’s  concerns  about 
confrdentiality  of  employee  results,  we 
note  that  the  employer  must  provide 
aggregated,  not  individual,  information 
under  the  MIS. 

Most  of  the  comments  addressed  the 
drug  MIS  requirements;  we  received 
very  few  concerning  the  alcohol  MIS 
proposal.  Since  the  MIS  requirements 
for  drugs  and  alcohol  are  essentially 
similar,  the  Department’s  responses  to 
specific  comments  on  the  drug  MIS 
requirements,  which  are  addressed  in 
the  preamble  to  the  drug  MIS  miles 
published  December  23, 1993  (FTA’s 
MIS  comments  are  addressed  in  the 
preamble  to  its  final  dmg  mle),  also 
apply  to  the  alcohol  MIS  requirements. 

Commenters  generally  expressed 
concerns  about  ensuring  unimpeded 
access  to  employee  testing  information 
kept  by  third-party  providers,  e.g., 
consortia.  The  employer  is  responsible 
for  the  accuracy  and  timeliness  of  each 
report  submitt^  by  it  or  a  third-party 
service  provider  acting  on  the 
employer’s  behalf.  If  necessary,  the 
employer  should  ensure  by  contract  or 
other  means  access  to  employee  testing 
information  held  by  a  third-party 
provider. 

Employers  required  to  submit  the 
annual  reports  must  do  so  no  later  than 
March  15  of  each  year  for  the  preceding 
calendar  year  on  the  specified  form. 
Each  report  will  contain  a  number  of 
information  items  relevant  to  program 
evaluation  or  enforcement.  Eventually, 
we  plan  to  merge  the  alcohol  and  dmg 
testing  reporting  requirements  where 
practical  to  permit  one  annual  report 
and  to  eliminate  any  duplicative 


information  items.  The  Department  is 
committed  to  developing  the  capability 
for  processing  electronic  submission  of 
these  reports  where  such  capability  is 
not  currently  available. 

Access  to  Facilities  and  Records 
To  preserve  employee  confidentiality, 
the  mles  generally  prohibit  employers 
from  releasing  information  pertaining  to 
an  alcohol  test  of  a  covered  employee  or 
any  violation  of  these  mles,  except  as 
required  by  law.  They  provide, 
however,  that  the  employee  is  entitled, 
upon  written  request,  to  obtain  copies  of 
any  records  concerning  the  employee’s 
use  of  alcohol,  including  alcohol  test 
records.  The  mles  permit  the  employer 
to  disclose  information  arising  from  the 
results  of  an  alcohol  test  administered 
under  these  mles  or  from  the  employer’s 
determination  that  the  employee 
violated  any  prohibitions  in  these  mles 
to  the  employee  or  in  the  context  of  a 
proceeding  relating  to:  (1)  An  employee 
benefit:  (2)  DOT  agency  action  against 
the  employee  (e.g..  an  action  to  revoke 
a  certificate):  or  (3)  an  NTSB  safety 
investigation.  Employers  mukt  promptly 
provide  any  records  requested  by  the 
employee,  but  caimot  make  access  to  an 
employee’s  records  contingent  upon 
payment  for  records  other  than  those 
specifically  requested.  The  bundling  of 
requested  records  with  unrequested 
material  at  much  higher  cost  has  been 
a  problem  under  the  dmg  mles. 
Employers  also  will  have  to  release 
information  as  required  by  law, 
including  court  orders  or  subpoenae. 
Please  refer  to  part  40  for  additional 
discussion. 

The  mles  generally  require  an 
employer  to  permit  adcess  to  all 
facilities  involved  in  its  alcohol  testing 
program  and  make  available  copies  of 
all  test  resuhs  and  any  other  alcohol 
program  records,  upon  request,  to  the 
Secretary  of  Transportation  or  any  OA 
with  regulatory  authority  over  the 
employer  or  any  of  its  covered 
employees.  In  addition,  upon  request  by 
the  NTSB  as  part  of  an  accident 
investigation,  employers  are  required  to 
disclose  information  related  to  the 
employer’s  administration  of  a  post¬ 
accident  alcohol  test  following  the 
accident  under  investigation.  FTA’s  mle 
requires  the  employer  to  disclose  test 
results  to  States  to  be  consistent  with 
obligations  placed  on  States  imder 
FTA’s  State  Safety  Oversight  mle.  See 
the  preamble  to  the  FTA  mle  for  a 
further  discussion  of  this.  RSPA’s  mle 
requires  the  employer  to  permit  access 
to  facilities  and  m^  available  test 
results  and  records  to  a  representative  of 
a  State  agency  with  regulatory  authority 
over  the  employer. 


Several  commenters  raised  questions 
about  the  reporting  of  confidential 
information  on  individuals  and  opposed 
mandatory  release  of  employee  test 
results  to  subsequent  employers  and 
other  parties  because  of  unspecified 
liability  concerns.  Some  commenters 
expressed  their  support  for  employer 
provision  of  test  results  in  appropriate 
circumstances:  a  few  others  opposed 
allowing  employers  to  require 
employees  to  authorize  the  release  of 
previous  test  results  as  a  condition  of 
employment. 

Generally,  the  mles  require  an 
employer  to  release  information 
regarding  an  employee’s  records  as 
directed  by  the  specific,  written  consent 
of  the  employee  authorizing  release  to 
an  identified  person.  In  view  of  the  fact 
that  these  mles  permit  employers  to  rely 
upon  negative  pre-employment  alcohol 
tests  conducted  by  other  employers 
within  the  preceding  six  months,  we 
believe  that  it  is  appropriate  to  require 
a  prior  employer,  upon  written  request 
from  the  employee,  to  make  records 
available  to  a  subsequent  employer. 

This  pre-employment  exception,  which 
can  significantly  reduce  hiring  costs  for 
some  employers,  might  not  otherwise  be 
available  to  them.  Since  the  previous 
employer  would  release  the  records 
only  with  the  written  consent  of  the 
employee  for  a  specific  limited  purpose, 
commenters’  liability  concerns  appear 
to  be  unfounded.  To  preserve  the 
employee’s  confidentiality,  the  mles 
prohibit  the  identified  person  or 
recipient  employer  from  subsequently 
disclosing  the  records,  except  as 
expressly  authorized  by  the  terms  of  the 
employee’s  written  request.  Please  refer 
to  part  40  for  additional  discussion. 

These  mles  do  not  prohibit  employers 
from  using  their  own  authority  to 
require  applicants  to  release  previous 
test  results.  We  believe  that  employers 
should  be  able  to  protect  themselves 
from  alcohol  misusers  who  move  firom 
job  to  job  as  they  are  detected.  A 
pmdent  employer  can  ask  an  applicant 
to  request  this  information  from  former 
covered  employers  as  a  condition  of 
emplo)ment  and  not  hire  the  applicant 
until  satisfactory  information  has  been 
received.  If  the  applicant  does  not 
provide  this  consent,  the  employer 
simply  could  choose  not  to  hire  the 
af^licant  for  a  safety-sensitive  position. 
Of  course,  an  employer  must  conduct  a 
pre-employment  test  when  a  previous 
employer  does  not  respond  (e.g.,  had 
gone  out  of  business,  could  not  be 
located,  failed  or  refused  to  provide  the 
requested  information). 
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Consequences  for  Employees  Engaging 
in  Alcohol-Related  Conduct 

Bemoval  From  Safety-Sensitive 
Function/Bequired  Evaluation  and 
Testing 

In  general,  the  OA  rules  prohibit  a 
covered  employee  who  has  engaged  in 
conduct  prohibited  by  any  of  the  OA 
rules  from  performing  safety-sensitive 
functions  until  he  or  she  has  met  the 
conditions  for  returning  to  such  work, 
which  include  a  SAP  evaluation, 
compliance  with  any  required  treatment 
program,  and  a  successful  retum-to-duty 
test  with  a  result  below  0.02.  The  rules 
require  employers,  if  they  have 
determined  that  the  employee  has 
violated  these  rules,  to  ensure  that  the 
employee  does  not  perform  or  continue 
to  perform  safety-sensitive  functions. 

Some  commenters  expressed  the 
opinion  that  employers  should 
determine  the  appropriate  consequences 
for  a  violation  of  these  rules.  We 
disagree:  there  may  be  situations  where 
a  conflict  exists  between  protecting 
public  safety  and  an  employer’s  strong 
economic  incentive  to  keep  an 
employee  who  misuses  alcohol  on  the 
job.  We  believe  that  we  need  to  establish 
the  appropriate  consequences  for 
violation  of  these  rules  to  protect  public 
safety  and  to  ensure  their  uniform 
application  to  similarly-situated 
employees  to  the  extent  possible.  The 
rules  do  not  prohibit  an  employer  with 
authority  independent  of  these  rules 
from  taking  any  other  action  against  an 
employee. 

A  few  commenters  stated  that 
employers  who  remove  an  employee 
from  a  safety-sensitive  function  should 
not  be  obligated  to  place  that  employee 
in  another  position  or  compensate  the 
employee.  All  these  rules  require  is 
removal  from  safety-sensitive  functions. 
We  leave  the  specific  conditions  under 
which  an  employee  is  removed,  such  as 
whether  or  not  the  employee  is  paid  or 
moved  to  another  non-safety-sensitive 
position,  to  employer  policies  or 
collective  bargaining. 

A  few  commenters  wanted  the 
consequences  to  be  the  same  for  all  of 
the  OA  rules.  Some  of  the  OA  rules  do 
impose  different  consequences:  these 
result  from  differing  statutory 
requirements  and  the  need  to  place 
these  programs  within  the  frameworks 
of  the  OA’s  existing  safety  regulations. 
The  Act  mandates  harsher  treatment  of 
certain  aviation  employees  that  violate 
these  rules.  FHWA  had  to  fit  its  rule 
within  a  statutorily-required  system  of 
consequences  for  violations  of  its  safety 
requirements.  (See  the  FAA  and  FHWA 
rules  for  a  specific  discussion  of  these 
differences.) 


Other  Alcohol-Belated  Conduct 
Continuing  the  argument  over  the 
appropriate  prohibited  alcohol 
concentration,  some  commenters  on  this 
section  wanted  to  eliminate  the  lesser 
consequences  for  a  0.02-0.039  alcohol 
concentration  and  impose  the  full 
consequences  under  these  rules  on  any 
test  result  at  0.02  or  above,  while  others 
believed  that  no  action  should  be  taken 
against  an  employee  with  a  result  below 
0.04.  We  disagree  with  commenters  who 
want  no  action  taken  against  an 
employee  at  alcohol  concentrations 
below  0.04.  Although  the  Department  is 
not  making  alcohol  concentrations 
below  0.04  a  violation  of  the  rules 
requiring  removal  from  safety-sensitive 
functions  until  evaluation  and,  if 
necessary,  treatment,  we  are  concerned 
about  employees  whose  alcohol  test 
indicates  some  alcohol  in  their  system. 

As  noted  earlier  in  this  preamble,  an 
alcohol  concentration  of  .039  may  not 
warrant  evaluation  and  treatment,  but  it 
may  have  an  adverse  effect  on  that 
individual’s  abilities  to  perform  safety- 
sensitive  functions.  Alternatively,  the 
individual’s  blood  alcohol  curve  may  be 
rising,  (i.e.,  the  individual  may  have  just 
consumed  enough  to  ultimately  produce 
an  alcohol  concentration  of  0.04  or 
greater,  but  the  alcohol  is  just  entering 
the  bloodstream  and,  at  the  time  of 
testing,  the  alcohol  concentration  is 
below  0.04  and  rising).  Permitting  such 
an  employee  to  continue  performing 
safety-sensitive  functions,  when  we 
know  there  is  alcohol  in  his  or  her 
system,  would  violate  our  (and  the 
employer’s  and  employee’s)  safety 
responsibility. 

Therefore,  in  addition  to  the  0.04 
alcohol  concentration  prohibition,  the 
rules  require  removal  of  covered 
employees  found  to  have  an  alcohol 
concentration  of  0.02  or  greater  but  less 
than  0.04  from  safety-sensitive 
functions,  until  the  employee  is  retested 
with  a  result  below  0.02,  or  until  the 
start  of  the  employee’s  next  regularly 
scheduled  duty  period,  if  it  occurs  at 
least  eight  hours  following 
administration  of  the  test.  If  the  retest 
result  is  above  0.04,  the  employee  has 
violated  the  prohibition  against  having 
an  alcohol  concentration  mater  than 
0.04.  The  employee  will  then  be 
required  to  meet  the  conditions  for 
returning  to  safety-sensitive  functions. 
The  rules  do  not  prohibit  the  employer 
with  authority  independent  of  these 
rules  from  taldng  any  other  action 
against  an  employee  based  solely  on  test 
results  showing  an  alcohol 
concentration  greater  than  0.02. 

The  OA  rules  and  the  part  40  alcohol 
testing  procedures  treat  any  indicated 


alcohol  concentration  reading  of  less 
than  0.02  on  an  evidential  breath  testing 
device  (EBT)  as  "negative.”  Given  the 
limits  of  technology  for  measuring 
alcohol  concentration  in  body  fluids  or 
breath,  the  rules  use  0.02  as  the 
threshold  for  establishing  any  measured 
alcohol  concentration.  Below  this  level, 
we  can  not  be  certain  an  individual 
actually  has  alcohol  in  his  or  her 
system.  Readings  below  0.02,  therefore, 
have  no  significance  for  any  purpose 
under  our  rules. 

Use  of  Back  Extrapolation 

Most  commenters  opposed  allowing 
the  use  of  back  extrapolation  because  of 
its  difficulty  and  uncertainty  in 
application  and  because  it  could 
inttnge  upon  an  employee’s  legal  use  of 
alcohol.  Back  extrapolation  is  the 
calculation  used  to  determine  alcohol 
concentrations  over  time  based  on  an 
average  rate  of  alcohol  metabolism.  It  is 
most  generally  used  to  determine 
whether  the  alcohol  concentration 
during  the  performance  of  the  safety- 
sensitive  functions  (e.g.,  at  the  time  of 
the  accident)  was  actually  greater  than 
a  specific  concentration  obtained  at  a 
later  time.  The  OA  rules  require  action 
only  based  on  actual  readings  on  the 
EBTs.  They  do  not  permit  back 
extrapolation  because,  given  the  wide 
individual  variations  In  alcohol 
metabolism,  it  creates  too  many 
uncertainties  in  the  context  of  these 
programs.  This  prohibition  would  not 
prevent  an  OA  from  making  use  of  back 
extrapolation  in  certain  situations.  Some 
existing  OA  rules  permit  the  use  of  back 
extrapolation  through  expert  scientific 
testimony  in  reasonable  cause  and  post¬ 
accident  cases  conducted  with 
appropriate  due  process  protections. 

The  rules  that  we  are  publishing  today 
do  not  provide  such  protections.  Those 
situations  are  different  from  the  use  of 
back  extrapolation  by  employers  in 
interpreting  the  results  of  tests 
conducted  under  part  40. 

The  rationale  for  back  extrapolation  is 
based  on  studies  that  show  that  the 
average  rate  of  elimination  of  alcohol 
from  the  bloodstream  is  approximately 
.015  percent  per  hour,  though  this  rate 
may  well  decline  at  low  concentrations 
(0.02  and  below).  Individuals’  rates  of 
alcohol  elimination  are  very  often  not 
"average,”  however.  Further,  it  is 
ordinarily  not  known  when  the 
individual  last  ingested  alcohol  or  how 
much  alcohol  he  or  she  consumed.  All 
of  these  factors  make  back  Extrapolation 
subject  to  substantial  inaccuracy.  Such 
analysis  requires  a  number  of 
■  "assumptions.”  Some  of  the.  .  , 

assumptions  relate  to  the  individual 
subject  (e.g.,  whether  there  is  healthy 
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liver  function,  whether  food  was 
ingested  before  consuming  alcohol,  or 
other  metabolic  differences),  some  to 
facts  or  claims  that  may  be  supplied  by 
the  individual  (e.g.,  no  on-duty 
consumption,  no  consumption  during 
the  pre-duty  abstinence  period),  and 
others  to  data  that  can  be  supplied  by 
the  employer  (e.g.,  when  the  event 
occurr^  that  triggered  the  test,  when 
the  test  occurred).  It  is  not  only 
desirable  but  necessary  for  such  analysis 
to  be  conducted  by  an  expert  in  forensic 
toxicology. 

We  have  decided  not  to  permit  back 
extrapolation  of  alcohol  test  results 
under  these  rules,  because  it  would  base 
serious  consequences  on  the  variable 
and  uncertain  results  of  this  type  of 
analysis.  However,  the  requirement  that 
employers  remove  persons  with 
indicated  alcohol  concentrations  of  0.02 
or  greater  and  less  than  0.04  from  safety- 
sensitive  functions  for  a  period  of  not 
less  than  8  hours  or  until  they  retest 
below  0.02  will  achieve  some  of  the 
goals  of  back  extrapolation. 

Alcohol  Misuse  Information,  Trading, 
and  Referral 

Employer  Obligation  to  Promulgate  a 
Policy  on  Alcohol  Misuse 

The  rules  require  each  employer  to 
ensure  that  each  employee  receives 
educational  materials  that  explain  these 
alcohol  misuse  prevention  requirements 
and  the  employer’s  policies  and 
procedures  with  respect  to  meeting 
those  requirements  prior  to  the  start  of 
alcohol  testing.  Each  employer  is 
required  to  provide  written  notice  to 
every  covered  employee  and  to 
representatives  of  employee 
organizations  concerning  the 
availability  of  this  information.  Under 
the  rules,  the  materials  must  include: 
the  identity  of  a  contact  person 
knowledgeable  about  the  materials; 
factual  information  on  the  effects  of 
alcohol  misuse  on  personal  life,  health, 
and  safety  in  the  work  environment; 
signs  and  symptoms  of  alcohol  misuse 
(the  employee’s  or  coworker’s), 
particularly  at  low  concentrations; 
where  help  can  be  obtained;  available 
intervention  methods,  including  referral 
to  an  employee  assistance  program 
(EAP),  other  SAPs  and/or  management; 
categories  of  employees  subject  to 
testing;  what  period  of  the  workday  or 
what  functions  would  bo  covered  by  the 
rules;  a  description  of  prohibited 
conduct  and  the  circumstances  that 
trigger  testing;  testing  procedures  and 
safeguards;  an  explanation  of  what 
constitutes  a  refusal  to  submit  to  testing 
and  the  attendant  consequences;  and  the 
consequences  of  violating  the  rules  (as 


w'ell  as  lesser  consequences  for 
employees  found  to  have  an  alcohol 
concentration  of  0.02  or  greater  but  less 
than  0.04.) 

Many  commenters  believed  that 
simply  providing  the  above  information 
is  not  sufficient  to  ensure  that 
employees  \mderstand  the  requirements 
of  these  rules  and  their  consequences. 
This  and  other  comments  on  this 
provision  related  to  employee  training 
are  addressed  below. 

Self-identification/Peer-Referral 

Programs 

Since  our  primary  purpose  is  to  deter 
alcohol  misuse  and  keep  employees 
who  have  alcohol  in  their  systems  finm 
performing  safety-sensitive  functions, 
employees  should  be  able  to  identify 
themselves  as  unfit  to  work.  A  few 
commenters  wanted  to  be  able  to  “mark- 
ofT’.  Some  segments  of  the 
transportation  industry  already  have 
self-identification  programs  that  allow 
an  employee  to  decline  without  penalty 
to  perform  or  continue  to  perform  his  or 
her  job  if  the  employee  knows  that  he 
or  she  is  or  may  be  impaired  by  alcohol. 
We  do  not  require  such  programs, 
because  we  believe  that  they  are  a 
mattOT  more  appropriate  for  collective 
bargaining  and  employer  policy.  The 
successful  implementation  of  such 
programs  depends  upon  joint  labor- 
management  commitment  to  an  alcohol/ 
drug-free  work  environment.  However, 
we  encourage  employers  to  establish 
self-identification  or  peer-referral 
programs  and  encourage  employees  to 
use  them. 

However,  such  programs  cannot 
interfere  with  the  conduct  of  the  alcohol 
tests  required  by  these  rules.  Employers 
who  have  set  up  such  {>rograms  must 
ensure  that  employees  are  not  allowed 
to  self-identity  after  they  know  that  they 
have  been  selected  for  testing.  This 
would  compromise  safety  and  frustrate 
the  goals  of  these  programs.  The  rules 
do  not  interfere  with  an,employer’s 
discretion  to  impose  its  own  sanctions 
against  self-identifying  employees,  so 
long  as  the  sanctions  are  not  premised 
on  our  rules.  Such  a  program  could 
permit  a  covered  employee  to  take  a 
voluntary  alcohol  test  to  determine 
whether  the  employee  would  be  in 
violation  of  these  rules  if  the  employee 
were  to  perform  safety-sensitive 
functions  (but  not  after  the  employee 
has  been  selected  for  DOT-required 
testing);  there  would  be  no  F^eral 
consequences  or  requirements 
pertaining  to  the  test  or  its  results, 
however,  since  that  kind  of  test  is  not 
required  by  DOT  rules. 

In  addition  to  program  information, 
the  materials  also  may  describe  any 


peer-identification  or  self-identification 
programs  or  procedures  that  employers 
offer  or  are  associated  with  under  which 
a  covered  employee  may  decline  to 
perform  or  continue  to  perform  safety- 
sensitive  functions  without  penalty 
when  he  or  she  may  be  in  violation  of 
these  rules,  including  any  limits  on  the 
programs.  The  employer  also  may 
include  information  on  additional 
employer  policies  with  respect  to  the 
use  or  possession  of  alcohol,  including 
any  consequences  for  an  employee 
found  to  have  a  specified  alcohol 
concentration,  that  are  based  on  the 
employer’s  authority  independent  of 
these  rules.  These  additional  policies 
must  be  clearly  communicated  and 
identified  as  based  on  the  employer’s 
independent  authority. 

Training  for  Supervisors 

Commenters  who  addressed  the  issue 
of  supervisor  training  or  education 
requirements  proposed  in  the  OA  rules 
generally  supported  one  or  a  mix  of  the 
following:  the  necessity  for  annual  or 
other  recurrent  supervisory  training;  the 
necessity  for  2  hours  or  more  of 
supervisory  training;  the  adequacy  of 
one  hour  of  supervisory  training;  or  a 
mandatory  requirement  for  supervisory 
training  with  the  amount  or  length  of 
training  left  imspecified.  For  example, 
those  who  preferred  a  particular  amount 
of  time  for  training  split  between  a  one¬ 
time  training  requirement  and  an  annual 
or  other  recurring  training  requirement. 

Those  commenters  who  supported 
recurrent  or  annual  supervisory  training 
requirements  expressed  the  belief  that 
supervisory  personnel  need  refi«sher  or 
ongoing  education  to  maintain  and 
improve  skills  and  knowledge  necessary 
to  making  effective  decisions  regarding 
reasonable  suspicion  alcohol  testing. 
These  commenters  cited  experience 
with  one-time  training  for  supervisors 
that  did  not  provide  sufficient  exposure 
to  the  problems  associated  with 
conftx)nting  and  identifying  problem 
employees.  Other  commenters  cited 
anecdotal  information  that  reasonable 
suspicion  testing  was  more 
appropriately  and  frequently  used  when 
supervisory  training  was  part  of  an 
annual  or  periodic  training  program. 

ThepA  rules  require  employers  to 
ensure  that  persons  designated  to 
determine  whether  reasonable  suspicion 
exists  to  require  an  alcohol  test  receive 
at  least  60  minutes  of  training  on  the 
physical,  behavioral,  speech,  and 
performance  indicators  of  probable 
alcohol  misuse,  particularly  those 
associated  with  lower  concentrations  of 
alcohol.  We  believe  that  this  amount  of 
training  time  is  adequate  for  this 
specific  purpose  and  in  view  of  the  fact 
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that  the  syn^osDS  akohol  misuse  are 

comiBCHily  known  end'TBCognized.  We 
believe  that  retainiDg  'dte  tme-hoor 
training  reqiiiieraent  best  hsianaes  the 
benefits  of  supervisor  Irediung  with  its 
high  costs  to  employers.  Additional 
suprarieor  training  beyond  a  mandatory 
one-tiine,  one-hour  minimum  may  be 
desiraUe,  but  requhing  H  would 
significantly  increase  ^  costs  imposed 
by  these  rules.  At  tibistime.  we  la<k 
definitive  information  to  coroUate  the 
cost  of  additional  training  with 
quantifiable  benefits  that  would  justify 
imposition  of  those  additional  costs  on 
the  transportation  industries.  Employers 
may.  of  course,  provide  addition^ 
information  or  annual  (or  other 
recurrent)  training  if  they  desire. 

Several  commenters  requested  that 
the  rules  combine  drug  and  alcohol 
training  for  supervisors.  These 
commenters  argued  that  training  would 
be  more  effective  if  viewed  in  the 
context  of  all  substance  abuse  rather 
than  divided  into  separate  courses  for 
drug  and  alcohol  abuse.  Employers  are 
free  to  combine  supervisor  training  for 
alcohol  misuse  detection  with  the 
comparable  training  Tor  drug  use 
detection  currently  required  by  the  OA 
drug  testing  rules  for  a  total  of  two 
hours  to  minimize  costs  and 
inconvenience.  Please  note  that  FRA 
will  retain  its  existing  combined  three- 
hour  requirement  for  alcohol  and  drug 
abuse  training  for  supervisors. 

A  few  commenters  suggested  that  the 
requirements  for  supervisory  training 
should  be  content- rather  than  time- 
specific.  These  commenters 
recommended  that  the  rules  specify  core 
or  essential  components  of  the 
curriculum  and  employers  would 
develop  the  super\'isory  courses 
accordingly.  This  approach  reflects  a 
preference  for  criterion  or  performance 
standard  training  requirements,  rather 
than  training  based  on  a  “‘classroom 
hours”  concept.  We  have  decided  not  to 
establish  mandatory  performance-based 
training  because  of  the  difficulty  of 
developing  meaningful  specific  core 
course  components  that  cover  various 
different  industry  situations  and  the 
administrative  burden  cf  evaluating 
whetlier  or  not  employers  have  met  the 
perfonnance  standards.  We  would 
rather  allow  employers  the  flexibility  of 
tailoring  supervisor  training  to  their 
particular  industry  and  programs.  We 
do,  however,  lake  this  approach  with 
required  BAT  training,  because  that  is 
much  more  technical  and  specific  and 
.  must  be  the  same  for  part  40  testing  in 
all  transpcrtation  industries.  • 


Emph}'ee  Training 

Commenters  presented  many  of  the 
same  arguments  on  the  issue  of 
mandatory  employee  training  as  they 
didragarding  supervisory  training. 
Various  commenters  suggested  th^ 
mandatory  rectorreut  or  periodic 
employee  training  would  be 
advantageous  and  more  effective  as  a 
prevention  or  deterrent  strategy  than 
testing.  Commenters  ako  suggested  that 
the  rmes  should  combine  alcohol 
awareness  education  with  drug  abuse 
education  to  address  the  total  substance 
abuse  problem.  Some  commenters 
opposed  mandatory  emplo}^  training 
bemuse  of  cost  concerns. 

Most  comments  cm  the  issue  of 
employee  education  cjiticized  the  lack 
of  specific  proposed  requirements  for 
mandatory  employee  education  and 
training  on  alcohcd  misuse.  These 
commenters  argued  that  the  proposals  to 
provide  employees  printed  literature 
and  informaticm  were  inadequate  and, 
according  to  soma,  a  waste  of  time  and 
money.  They  ex^nessed  the  belief  that 
stnic:tured.  ** classroom”  t3rpe  training  is 
mcne  effective  in  presenting  information 
about  drug  and  alcohol  abuse  and  to 
increase  awareness  and  prevention  of 
alcohol  misuse.  A  few  commenters 
argued  that  it  is  irresponsible  and 
unnecessarily  punitive  to  impose  a 
comprehensive  akohol  testing  program 
with  specific  prohibitions  cm  alcohcd 
misuse,  without  requiring  training  for 
employees  to  be  certain  they  understand 
the  prohibited  conducrt  and  the 
consequences  of  misconduct. 

We  mlieve  motivating  employees 
about  safety  in  the  woricplace  and  good 
health  is  important  to  making  an  alcohol 
misuse  prevention  program  work. 
Because  the  primary  objective  of  any 
effective  alcohol  misuse  program  is 
deterrence  rather  than  detection,  h  is 
especially  important  that,  before  any 
testing  is  begun,  employers  make  their 
employees  fully  aware  of  the  dangers  of 
alcohol  misuse  in  their  jobs,  advise 
them  wbere  help  can  be  obtained  if  they 
have  a  problem  with  alcohol  use,  and 
alert  them  to  the  pcrtential  consequences 
for  people  who  violate  these  rules. 

These  rules  require  that  employers 
give  covered  employees  alcohol  misuse 
information,  but  do  not  require 
classroom  training  for  nonsiipervisory 
employees.  Although  such  training  may 
be  desirable,  industry-w'ide  mandatory 
employee  classroom  training  would 
prohibitively  expensive.  In  the  highway 
area  alone,  a  one-time,  one-hour  training 
requirement  for  approximately  6.3  . 
million  employees,  with  a  large  amount 
of  turnover,  at  tm  average  hourly  wage 
of  $14.50  plus  traveltiine,  cost  of 


15,  1994  /  Notices 


materials,  etc.,  wcmid  cost  in  excess  of 
$100  mil^n.  At  ffiis  time,  we  lack 
definitive  information  to  coroUate  the 
cost  of  training  witii  quantifiable 
benefits  tiiat  would  j^j^fy  imposition  of 
these  cosk.  Because  of  tiie  large  number 
of  employees  covered  by  these  rules,  the 
widely  varying  relationships  between 
employer  and  employee,  and  the 
difficnihy  in  ensuring  the  effectiveness 
of  such  wide-spread  training,  we  believe 
it  appropriate  to  allow  employers  the 
disc^cm  to  determine  the  means 
of  educ:ating  their  employees  beyond  the 
minimum  requirement  to  distribute 
informational  materials. 

Some  researchers  claim  that 
education  is  more  effective  in 
preventing  alcohol  misuse  than 
sanctions  or  enforcement  initiatives.  For 
example,  a  Boston  Ifoiversity  researcher 
concluded  thcU  social  pressure  end 
publicity  “may  be  as  important  as 
government  regulations  in  reducing 
impaired  driving  and  fatal  crashes.” 
(quoted  in  “USA  Today,”  Wednesday, 
August  3. 1988.)  In  the  area  of  impaired 
driving  deterrence.  NHTSA  believes  that 
the  most  effective  programs  are  these 
that  combine  education  and 
enforcement.  Information  and  education 
programs,  in  the  absence  of  enforcenvent 
activities  or  sanctions,  have  never  been 
showm  to  have  an  impact  on  reducing 
alcohol-related  fatal  crashes. 

Conversely,  scores  of  studies  have  found 
that  programs  involving  enhanced 
enforcement,  roadside  sobriety 
checkpoints,  and  the  use  of  sanctions 
such  as  license  suspensions  frequently 
have  resulted  in  significant  reductions 
of  alcohol-related  fatalities.  Although 
there  is  disagreement  on  the 
effectiveness  of  education  alone,  it 
appears  that  using  education  as  an 
adjunct  to  other  deterrent  measures, 
such  as  those  in  these  rules,  will  make 
both  more  effective. 

We  recognize  that  it  may  be  difficult 
to  get  the  attention  and  support  of 
workers  by  handing  them  literature  or 
displaying  various  materials  on  a 
bulletin  board.  In  conjunction  with  the 
implementation  of  the  rules,  the 
Department  also  plans  to  distribute 
educational  materials  and  conduct 
seminars  designed  to  help  employers 
increase  employee  awareness  of  the 
risks  of  alcohol  misuse  by  those  w'ho 
perform  safety-sensitivja  functions.  The 
Department  took  similar  action  in  ;he 
drug  arsa. 

Hefniral,  Evaluation,  and  Trealniont 

Numerous  cominenters  expressed  ^ 
concern  that  the  did  not  go  far 

enough  in  ensuring  that  employees  - 
would  get  access,  to.peeded.fssktqnce  . 
and  treatment.  They  felt  that  even 
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though  the  proposed  rules  require 
“evaluaticm  and  asse^ment”  by  6  SAP. 
they  do  not  protect  employees  who 
violate  the  alcohol  misuse  provisions 
from  termination,  and,  therefore,  the 
access  to  treatment  via  the  SAP 
evaluation  is  a  sham;  a  paperwork 
exercise.  Several  commenters  favored 
mandatory  employer-provided  or  paid 
rehabilitation,  citing  our  proposals  as  a 
cynical  violation  of  the  Congressional 
mandate  to  provide  an  opportunity  for 
rehabilitation.  Some  commenters. 
particularly  labor  and  Union  groups, 
expressed  the  view  that  the  rules  should 
specifically  guarantee  that  employees 
who  violate  the  regulations  are 
evaluated  by  a  SAP  and  provided  access 
to  treatment,  regardless  of  personnel 
actions  taken  by  the  employer.  Many 
commenters,  however,  opposed 
mandatory  employer-provided  or  paid 
rehabilitation. 

The  Act  requires  that  an  opportunity 
for  treatment  be  made  available  to 
covered  employees.  To  implement  this 
mandate,  these  rules  require  an 
employer  to  advise  a  covered  employee, 
who  engages  in  conduct  prohibited 
under  these  rules,  of  the  available 
resources  for  evaluation  and  treatment 
of  alcohol  problems,  including  the 
names,  addresses,  and  telephone 
numbers  of  SAPs  and  counseling  and 
treatment  programs.  They  also  provide 
for  SAP  evaluation  to  identify 
employees  with  alcohol  misuse 
problems.  The  employer  has  no  similar 
obligation  to  applicants  who  refuse  to 
submit  to  or  have  a  positive  result  on  a 
pre-employment  test;  this  obligation 
runs  only  to  current  employees.  The 
rules  do  not  require  employers  to 
provide  or  pay  for  rehabilitation  or  to 
hold  a  job  open  for  an  employee  with 
or  without  salary;  the  costs  of  such 
requirements  could  be  prohibitive  and 
could  jeopardize  the  success  of  this 
program.  In  the  drug  testing  rules,  the 
Department  decided  that  it  was 
inappropriate  to  establish  a  Federal  role 
in  mandating  that  employers  provide  for 
rehabilitation  and  that  it  should  be  left 
for  management/employee  negotiation. 
The  same  lo^c  applies  here  and  the 
Department  has  decided  not  to  require 
employer-provided  rehabilitation  in 
these  rules.  We  believe  that  the  rules' 
provisions  concerning  evaluation 
adequately  address  the  Act's 
requirements. 

Many  commenters  noted  that  EAPs 
have  proven  successful  in  offering 
employees  with  alcohol  problems  an 
avenue  to  non-punitive  resolution  of 
their  problems  and  in  offering 
employers  the  ability  to  return 
employees  to  the  workforce  who  might 
otherwise  have  been  fired.  Aviation 


employers  pointed  to  the  FAA- 
supported  Human  Int^ention  and 
Motivational  Study  (HIMS)  as  a 
particularly  effective  program,  with  its 
combination  of  alcohol  awareness 
training  for  supervisors  and  peers, 
rehabilitation,  return  to  duty/medical 
certification  process,  and  intensive 
follow-up  monitoring  of  recovery. 
Overall,  the  success  rate  for  alcoholic 
pilots  identified  through  the  HIMS  or 
related  programs  has  b^n  about  ninety 
percent.  Some  transportation  employers 
have  established  similar  programs  for  all 
of  their  employees.  A  number  of  these 
commenters  also  expressed  their 
concerns  tliat  resources  currently 
dedicated  to  EAPs  would  have  to  be 
shifted  to  support  the  new  alcohol 
testing  requirements,  resulting  in  the 
reduction  or  elimination  of  existing  EAP 
services. 

We  recognize  that  these  programs  will 
be  costly  and  that,  in  specific 
circumstances,  employers  may  decide 
that  they  have  tft  divert  funds  from  an 
EAP  to  conduct  the  required  alcohol 
testing  and  prevention  programs.  The 
primary  safety  objective  of  these  rules  is 
to  prevent,  throu^  deterrence  and 
detection,  alcohol  misusers  from 
performing  safety-sensitive  functions. 
The  necessary  resources  must  be 
provided  to  accomplish  this  objective. 
VVe  hope  that  employers  do  not  have  to 
divert  resources  nx>m  EIAPs  to  achieve 
this.  We  recognize  the  value  of 
rehabilitation  and  encourage  those 
employers  who  can  afiord  to  provide  it 
to  do  so  through  established  health 
insurance  programs,  since  it  helps  their 
employees,  benefits  morale,  is  often 
cost-effective  and  ultimately  contributes 
to  the  success  of  both  their  business  and 
their  testing  progfaml§.  Please  note  that 
repeated  provision  of  access  to 
rehabilitation  services  after  “positive” 
testing,  followed  by  repeated 
reinstatement  and  repeated  violations, 
may  raise  public  safety  and  liability 
concerns  for  employer^.  It  also  could 
dilute  the  deterrent  value  of  testing 
programs  and  encourage  further  inisuse 
of  alcohol. 

Ck)mmenters  also  addressed  the  issue 
of  the  role  of  the  SAP  in  retum-to-duty 
determinations.  Many  of  these 
commenters  felt  that  the  NPRMs  were 
not  clear  in  delineating  how  and  by 
whom  the  decision  of  an  employee's 
return  to  safety-sensitive  function 
would  be  made.  Some  of  these 
commenters  believe  that  the  SAP  should 
play  a  crucial  role  in  advising  or 
recommending  retum-to-duty  actions  to 
er^loyers. 

The  rules  provide  that  the  evaluation 
'may  be  provided  by  a  SAP  employed  by 
the  employer,  by  a  SAP  under  contract 


with  the  etnployer,  or  by  a  SAP  not 
affiliated  wim  me  employer.  A  SAP  will 
evaluate  each  covered  employee  who  ’ 
violates  these  rules  to  detdhnine 
whether  the  employee  needs  assistance 
resolving  problems  associated  with 
alcohol  misuse  and  refer  the  employee 
for  any  necessary  treatment.  Before 
returning  to  duty,  each  employee 
identified  as  naming  assistance  must  (1) 
Be  evaluated  again  by  a  SAP  to 
determine  whether  the  employee  has 
successfully  complied  with  the 
treatment  progr^  prescribed  following 
the  initial  evaluation,  (2)  Undergo  an 
alcohol  test  With  a  result  of  less  than 
0.02  alcohol  concentration,  and  (3)  Be 
subject  to  a  minimum  of  six  (6) 
unannounced,  follow-up  alcohol  tests 
over  the  following  twelve  (12)  months. 
Compliance  with  the  prescribed 
treatment  and  passing  the  retum-to-duty 
alcohol  test  do  not  guarantee  a  right  of 
reemployihent  or  return  to  safety- 
sensitive  duties;  they  are  preconditions 
the  employee  must  meet  in  order  to 
perform  safety-sensitive  functions.  The 
decision  on  whether  to  return  the 
employee  to  his  or  her  job  we  leave  to 
the  employer.  The  choice  of  SAP  and 
assignment  of  costs  should  be  made  in 
accordance  with  employer/employee 
agreements  and/or  employer  policies. 

In  the  common  preamble  to  the 
NPRMs,  we  proposed  categories  of 
persons  eligiole  to  be  SAPs  and  asked  if 
other  categories  should  be  included. 
Numerous  commenters  complained  that 
the  proposed  definition  was  too 
restrictive.  The  National  Association  of 
Alcoholism  and  Dmg  Abuse  Counselors 
(NAADAC)  organized  a  widespread 
effort  for  its  membership  to  send 
comments  supporting  the  position  that 
certified  addiction  counselors  were  the 
most  qualified  professional  or 
occupational  group  to  serve  as  SAPs. 
These  comments  tended  to  emphasize 
NAADAC  standards  and  certification 
requirements,  especially  in  counseling, 
treatment  and  rehabilitation  of 
alcoholics  and  addicts.  Many 
commenters  certified  by  other  State  or 
local  boards  also  presented  arguments 
for  their  inclusion  in  the  definition  of  a 
SAP.  A  few  commenters  suggested  that 
physicians,  social  workers,  and 
psycl^logists  do  not  generally  have 
training  or  skills  specific  to  alcohol  and 
dn^  abuse  diagnosis  or  treatment. 

The  final  rules  define  the  SAP,  as 
proposed,  to  include  a  licensed 
physician  (with  a  Medical  Doctor  or 
Doctor  of  Osteopathy  degree)  with 
knowledge  of  and  clinical  experience  in 
the  diagnosis  and  treatment  of  alcohol- 
related  disorders  (the  degrees  alone  do 
not  confer  this  knowledge),  or  a  licensed 
or  certified  psychologist,  social  worker. 
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or  employee  assistance  pioiessional 
with  knowledge  of  and  ckoical 
experience  in  the  diagnosis  and 
treatment  of  alcohol-related  disorders. 

In  response  to  comments,  we  also  have 
included  in  the  definition  alcohol  and 
drug  abuse  counselors  certified  by  the 
NAADAC  Certification  Commission,  a 
national  organization  that  imposes 
qualification  standards  for  treatment  of 
alcohol-related  disorders.  The 
commenters  provided  information 
showing  that  the  training  and 
experience  necessary  to  meet  NAADAC 
standards  are  sufiident  for  participating 
as  a  SAP  in  our  alcohol  misuse 
prevention  programs.  We  rejected 
commenters’  suggestions  that  the 
definition  include  State-oertified 
counselors,  because  the  qualification 
standards  vary  dramatically  by  State;  in 
some  States,  certified  counselors  do  not 
have  the  experience  or  training  we  deem 
necessary  to  implement  the  objectives  of 
our  rules.  State-certified  addicticm 
coimselors  can,  of  course,  take  the 
NAADAC  competency  examination  to 
become  a  certified  alcoholism  and  drug 
abuse  counselor.  The  rules  require  .that 
all  persons  in  the  categories  listed  in  the 
definition  must  have  knowledge  of  and 
clinical  experience  in  the  diagnosis  and 
treatment  of  alcohol-related  disorders  to 
qualify. 

A  few  conunenters  expressed  concern 
about  the  relationship  of  the  SAP  to  the 
treatment  or  rehabilitation  stafi  or 
facility.  These  commenters  specifically 
addressed  potential  conflicts  of  interest, 
a  “referral-to-self”  practice,  and  the 
objectivity  of  retum-to-duty  evaluations. 
Many  of  these  commenters  believed  that 
the  rules  should  establish  specific 
parameters  that  outline  the  SAP’s  duty 
or  obligation  to  the  employer  as  well  as 
protections  for  employees  against 
unscrupulous  or  unetnical  SAPs  who 
would  use  the  evaluation  and 
assessment  process  to  foster  their  own 
practice  or  treatment  facilities. 

Professional  organizations,  such  as 
the  Employee  Assistance  Professionals 
Association,  prohibit  their  members 
from  making  referrals  for  treatment  to 
their  own  practice  or  to  agencies  from 
which  they  receive  financial 
remuneration.  We  want  to  avoid 
conflict-of-interest  problems  that  could 
arise  where  the  SAP  is  involved  in  both 
the  evaluation  and  treatment  phases  of 
employee  assistance,  which  could  lead 
to  recommendations  for  inadequate  or 
inappropriate  trecitment  for  the 
employee  and/or  the  imposition  of 
unnecessary  costs  on  both  employers 
and  employees.  For  example,  a  SAP 
might  recommend  a  one-time  misuser 
for  a  30-day  treatment  program  in  which 
the  SAP  h^  a  financial  interest  or  send 


an  alcohohc  through  the  SAP’s  own  out¬ 
patient  treatment  program.  Iherefora, 
the  rules  generally  lequire  the  employer 
to  ensure  that  a  SAP  who  determines 
that  a  covered  «npk)yee  requires 
assistance  in  resolving  problems  with 
alcohol  misuse  does  not  refer  the 
employee  to  the  SAP’s  private  practice 
or  to  a  person  or  organization  from 
which  the  SAP  receives  remuneration  or 
in  which  the  SAP  has  a  financial 
interest  However,  this  requirement 
could  impose  hardship  and  the 
unnecessary  costs  of  requiring  two 
different  soun^  of  assessment  and 
treatment  on  employers  in  remote  areas 
or  in  situations  where  employee 
assistance  (including  assessment  and 
treatment)  is  provided  by  contract  or 
through  a  hecilth  insurance  program. 
Therefore,  the  rules  do  not  prohibit  a 
SAP  from  referring  an  employee  for  ' 
assistance  provided  through  (1)  a  public 
agency;  (2)  the  employer,  (3)  a  person 
under  contract  to  provide  treatment  for 
alcohol  problems  on  b^alf  of  the 
employer,  (4)  the  sole  source  of 
therapeutically  appropriate  treatment 
under  die  employee’s  health  insurance 
program;  or  (5)  the  sede  soiirce  of 
therapeutically  appropriate  treatment 
reasonably  accessible  to  the  employee. 

Some  commenters  wanted  a  medical 
review  officer  (MRO)  to  review  and 
interpret  alcohol  test  resuhs.  Since  the 
determination  made  in  alcohol  tests 
required  by  these  rules  is  whether  there 
is  a  prohibited  concentration  of  alcohol 
in  an  individual’s  system,  regardless  of 
the  source,  there  is  no  need  to  require 
an  MRO  to  interpret  positive  test  results, 
as  required  by  the  DOT  drug  testing 
rules.  There  is  no  “ahemative  medical 
explanation”  for  the  prohibited  alcohol 
concentration,  so  there  is  no  role  for  an 
MRO.  The  mental  health  and/or  medical 
professionals  to  whom  the  employee  is 
referred  can  evaluate  the  employee’s . 
problems,  if  any,  associated  with  the 
alcohol  misuse.  A  SAP  will  then 
determine  whether  the  employee  has 
complied  with  any  recommended 
treatment  program.  In  some  OA  rules, 
where  the  employee  operates  under  a 
certificate  or  license,  a  licensed 
physician  must  certify,  in  conjimction 
with  a  medical  examination,  whether 
the  employee  can  return  to  work. 

Other  Iwnes 

Flexible  Approaches 

As  in  the  drug  testing  rules,  we  want 
to  provide  program  flexibility  to  allow 
employers  to  carry  out  their  programs  ia 
a  more  efficient,  cost-effective  manner 
and  to  ease  the  compliance  burden  on 
small  buunesses.  Testing,  for  example, 
can  be  conducted  by  the  employer,  an 


outside-oontractor  or  program 
administrator,  a  consortium,  a  union,  or 
any  other  entity.  *rhe  use  of  consortia 
has  worked  in  the  drug  testing  area; 
in  fact,  it  is  the  predominant  method  of 
compliance  in  some  industries, 
particularty  among  smaller  employers. 

We  have  delayed  implementation  of  the 
alcohol  rules  for  smaller  employers  by 
an  additional  year  to  enable  them  to  join 
established  consortia  or  large  employer 
testing  programs,  rather  than  have  to 
establish  flieiT  own  programs. 

The  OA  rules  have  specific  provisions 
to  make  it  easier  for  smaller  employers; 
FRA  is  retaining  its  existing  exemption 
from  its  drug  and  alcohol  rules  for 
railroads  with  15  or  fewer  employees 
that  do  not  engage  in  joint  operations. 
(These  entities  are  not  considered 
sufficiently  safety-sensitive  to  be  subject 
to  testing,  since  Aey  tend  to  operate  on 
private  track  at  slow  speeds.)  FRA, 
which  requires  covered  employers  to 
submit  plans  Tor  their  alcohol  misuse 
programs,  imposes  significantly  reduced 
plan  requirements  on  smaller 
empioyOTS. 

Employers  may  find  h  more  cost- 
effective  and  convenient  to  conduct 
alcohol  testing,  particularly  random 
testing,  at  the  same  time  they  conduct 
drug  testing.  Because  we  require  alcohol 
testing  at  or  near  the  time  of 
performance,  however,  all  random  and 
reasonable  suspicion  drug  testing  also 
would  have  to  occur  at  such  times.  In 
addition,  the  testing  would  have  to  take 
into  account  differences  in  the  alcohol 
and  drug  random  testing  ratas  for  the 
employer’s  industry.  For  random 
testing,  employers  can  randomly  choose 
the  employee’s  number  and  then  test  the 
employee  for  both  drugs  and  alcohol  the 
next  time  he  or  she  performs  safety- 
sensitive  functions.  As  described  earlier, 
we  are  allowing  performance-based 
random  alcohol  testing  rate  adjustments 
and  initiating  additional  rulemaking  to 
provide  for  greater  flexibility  in  testing 
methods. 

Motor  Carrier  Safety  Assistance  Program 
(MCSAP  Option) 

In  the  OA  NPRMs,  we  sought  public 
comment  on  whether  the  ]x>st-accident 
and  random  (or  other)  roadside  testing 
could  be  conducted  by  state  and  local 
law  enforcement  officials  under  the 
FHWA  Motor  Carrier  Safety  Assistance 
Program  (MCSAP),  which  is  a  Federal/ 
State  cost  •reimbursement  and  matching 
grant-in-ald  program  to  increase 
commercial  motor  vehicle  safety,  or  a 
similar  program.  The  FHWA  NPRM 
spedficalfy  proposed  this  option.  Under 
the  MCSAP,  pa^cipating  States  would 
have  to  submit  a  random  (or  other) 
alcolnd  testing  plan  as  part  of  their 
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application  for  FHWA  MCSAP  funding. 
The  random  alcohol  testing  plan 
component  would  conform  to  the 
requirements  of  these  rules. 

Recognizing  that  statutory  changes  to 
implement  the  MCSAP  option  would  be 
necessary,  we  sought  public  comment 
on  whether  involving  State  and  local 
authorities  in  alcohol  testing  would 
work  for  the  various  types  of  testing  in 
the  different  transportation  industries. 
Since  States  already  have  some 
equipment  and  their  law  enforcement 
officials  already  are  trained  in  using  that 
equipment,  overall  costs  might  be  less; 
user  fees  could  be  imposed  on  covered 
employers  to  cover  State  costs.  As 
neutral,  third-party  testers,  their  tests 
might  be  better  accepted  by  employees. 
Due  to  the  fact  that  local  officials  may 
reach  an  accident  first,  they  could  help 
in  determining  who  was  involved  in  the 
accident  and  also  conduct  tests  sooner. 

Commenters  were  divided  on  this 
proposal.  Most  employers,  particularly 
motor  carriers,  liked  the  option  because 
it  would  impose  testing  costs  on  State 
and  local  authorities,  rather  than  on 
individual  motor  carriers,  especially 
independent  owner-operators.  They 
opposed  the  pn^Mssed  imposition  of 
user  fees  to  support  this  program.  One 
commenter  suggested  that  the  Federal 
government  should  pay  local  or  State 
governments  to  perform  alcohol  testj.ng. 
A  few  employers  noted  that  roadside 
testing  would  be  too  time-consuming 
and  would  disrupt  their  closely-timed 
shipment  and  travel  schedules;  they 
prefer  employer-based  testing  where 
th^  have  more  control  over  scheduling. 
They  also  noted  that  the  proposal  would 
reduce  training  costs  because  the  law 
enforcement  officers  already  are  trained 
in  conducting  alcohol  tests.  The  States 
and  local  auti^orities,  including  MCSAP 
agencies,  opposed  this  option  because  of 
the  costs  (another  unfunded  mandate 
imposed  on  States  by  the  Federal 
Government),  diversion  of  law 
enforcement  personnel  from  traditional 
functions,  and  lack  of  legal  authority  to 
conduct  alcohol  tests  under  their 
existing  statutes  without  the  requisite 
probable  cause.  They  believed  that 
without  additional  appropriations,  the 
expenses  of  such  a  testing  program 
would  lessen  the  financial  resources 
available  for  other  congressionally- 
mandated  MCSAP  programs,  i.e., 
roadside  vehicle  safety  inspections. 

We  have  decided  not  to  adopt  the 
MCSAP  option  at  this  time  for  several 
reasons.  On  October  28, 1993,  President 
Clinton  issued  Executive  Order  12875, 
"Enhancing  the  Intergovernmental 
Partnership,”  which  prohibits  executive 
departments  from  promulgating 
regulations  that  impose  an  unfunded 


mandate  on  State,  local  and  tribal 
governments,  unless  the  mandate  is 
required  by  statute,  direct  costs  are 
funded  by  the  Federal  Government,  or 
the  executive  department  justifies  the 
need  for  the  mandate  to  the  Office  of 
Management  and  Budget  (0MB)  after 
appropriate  consultation  with  the 
affect^  governments.  The  costs  of 
State-operated  random  alcohol  testing 
would  exceed  the  total  annual  MCSAP 
funding  allocation  of  $65  million.  With 
current  limited  budgetary  resources,  it  is 
unlikely  that  the  MCSAP  program  or 
any  other  Federal  program  will  obtain 
additional  appropriations  to  fund  State 
testing.  Legislation  would  be  needed  to 
collect  user  fees  and  use  those  fees  to 
cover  any  additional,  necessary  MCSAP 
funding.  Moreover,  the  MCSAP  option 
could  never  completely  replace 
employer-based  jMtJgrams;  it  could 
cover  only  three  of  the  types  of  testing 
(random,  reasonable  suspicion  and  post- 
accident)  and  only  on  certain  roads. 
Furthermore,  in  some  States,  the 
MCSAP  program  is  directed  through 
agencies  other  than  the  police,  who 
would  be  the  likely  candidates  to  do  the 
testing.  Before  it  could  be  implemented, 
this  option  would  require  numerous 
changes  to  existing  State  statutes  or 
constitutions  to  permit  State  and  local 
officials  to  test  without  probable  cause. 

Multi-Agency  Coverage 

Multi-Agency  Coverage  In  some 
transportation  industries,  a  significant 
percentage  of  employees  are  subject  to 
the  testing  rules  oS  more  than  one  DOT 
OA;  some  are  subject  to  the  testing  rules 
of  more  than  one  Federal  agency  (e.g., 
employee  drivers  covered  by  the 
Department  of  Energy  (DOE)  may  also 
be  covered  by  FHWA).  This  is  one 
reason  we  have  tried  to  make  the  DOT 
OA  rules  as  uniform  as  possible  (and 
why  we  have  also  consulted  closely 
with  other  Federal  agencies).  Where  it 
does  not  compromise  the  effectiveness 
of  the  testing  program  or  other 
requirements,  one  DOT  OA  will  defer  to 
another  or  recognize  the  validity  of  the 
other’s  requirements.  For  example, 
FHWA  defers  to  FTA  for  CDL  holders 
employed  by  FTA  grantees,  and  FTA 
defers  to  FRA  for  grantees  that  are  part 
of  the  general  railroad  system  of 
transportation. 

There  are  different  situations  in 
which  multi-agency  coverage  can  occur: 

(1)  An  employee  may  perform 
different  modal  functions  for  the  same 
employer.  For  example,  an  employee 
may  act  as  both  a  pipeline  inspector  and 
a  truck  driver  for  a  single  employer, 
activities  regulated  by  RSPA  and 
FHWA,  respectively.  Such  an  employee 
would  be  designated  by  the  employer  as 


either  a  pipeline  worker  or  driver  for 
purposes  of  random  testing  based  on 
which  function  be  or  she  performs  the 
majority  of  the  time.  The  employee 
would  be  subject  to  reasonable 
suspicion  zmd  post-accident  testing 
under  RSPA  or  FHWA  rules  while 
performing  either  pipeline  or  driving 
functions. 

(2)  An  employee  may  have  two 
emplo3rers.  For  example,  an  employee 
may  fly  for  one  employer  and  drive  for 
another.  That  employee  will  be  subject 
to  two  OA  random  testing  requirements 
and  will  generally  be  in  two  different 
pools.  As  discussed  above,  however,  the 
employee  can  be  covered  by  one 
random  testing  pool,  e.g.,  one  run  by  a 
consortium;  in  both  situations,  the 
employee  will  be  subject  to  random 
testing  in  either  job  at  the  appropriate 
industry  rate. 

The  rules  require  that  employees 
cease  safety-sensitive  functions  in  ever>' 
mode  of  transportation,  once 
determined  to  be  in  violation  of  any  one 
of  the  OA  rules.  We  note  that  the  Act 
clearly  prohibits  the  performance  of 
safety-sensitive  functions  in  the 
aviation,  rail,  motor  carrier,  or  transit 
industries  by  an  employee  who  has  used 
alcohol  in  violation  of  any  law  or  any 
Federal  regulation. 

We  also  nave  continued  to  consult 
with  other  Federal  agencies  that  are 
considering  developing  similar 
programs  during  this  rulemaking 
proceeding  in  an  attempt  to  make 
Federal  government  rules  as  consistent 
as  possible. 

International  Issues 

The  Act  mandates  that  the 
requirements  for  pre-employment, 
reasonable  suspicion,  random  and  post¬ 
accident  tests  for  alcohol  (and  drugs)  be 
applied  to  foreign  operators  in  the 
aviation,  rail  and  motor  carrier 
industries  to  the  extent  those 
requirements  are  consistent  with  our 
international  obligations.  We  must  also 
"take  into  consideration  any  applicable 
laws  and  regulations  of  foreign 
countries.”  Because  of  the  many 
questions  raised  about  the 
implementation  of  this  statutory 
mandate,  we  issued  advance  notices  of 
propose  rulemaking  on  these  issues. 
Published  elsewhere  in  today’s  Federal 
Register  are  FHWA,  and  FAA  NPRMs 
that  propose  to  cover  foreign  operators 
in  the  U.S..  but  would  defer 
implementation  until  January  1. 1996. 
During  this  period,  we  will  be  working 
through  international  organizations  or 
bilateral  agreements  to  achieve 
programs  comparable  to  DOT’S  for 
alcohol  and  drugs;  if  we  are 
unsuccessful  at  making  progress,  the 
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rules  will  go  into  effect.  Because  in  their 
very  limited  foreign  operations  in  the 
U.S.,  foreign  railroad  employers  already 
are  complying  with  FRA’s  existing 
alcohol  and  drug  testing  requirements, 
the  FRA  has  published  a  notice 
withdrawing  its  advance  notice  of 
proposed  rulemaking  elsewhere  in 
today’s  Federal  Register. 

Regulatory  Analyses  and  Notices 

General 

Each  of  the  OA  preambles  separately 
addresses  a  number  of  administrative 
matters  concerning  compliance  with 
administrative  requirements  in  statutes, 
executive  orders  and  Departmental 
policies  and  procedures.  Readers  should 
refer  to  the  individual  OA  rules  for 
statements  specific  to  each  rule.  This 
common  preamble  and  all  the 
associated  rulemakings  published  in 
today’s  Federal  Register  have  been 
classiHed  as  significant  under  Executive 
Order  12866  and  the  Department’s 
regulatory  policies  and  procedures  and 
have  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Paperwork  Heduction  Act 

The  proposed  information  collection 
requirements  contained  in  the  notices  of 
proposed  rulemaking  were  reviewed  by 
the  Office  of  Management  and  Budget 
(OMB)  under  section  3504(H)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et.  seq.).  Revisions  of  the 
information  collection  requirements 
contained  in  the  final  rules  have  been 
submitted  to  OMB  for  final  approval.  A 
Federal  Register  notice  will  be 
published  when  that  approval  has  been 
obtained. 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

49  CFR  Part  40 
[Docket  48513] 

RiN  2105-AB95 

Procedures  for  Transportation 
Workplace  Drug  and  Alcohol  Testing 
Programs 

AGENCY:  Office  of  the  Secretary,  EKDT. 
ACTION:  Final  rule. 

SUMMARY:  Under  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991,  the  Department  of  Transportation 
is  required  to  implement  alcohol  testing 
programs  in  various  transportation 
industries.  This  rule  establishes  uniform 
testing  procedures  that  would  be  used 
by  all  Elepartment  of  Transportation 
operating  administrations  conducting 
alcohol  testing  programs  under  the  Act 
or  conducting  alcohol  testing  programs 
modeled  on  those  required  by  the  Act. 
This  rule  also  implements  chemges 
required  by  the  statute  in  the 
Department’s  drug  testing  procedures. 
DATES:  Effective  Dates:  This  rule  is 
effective  March  17, 1994,  except 
§  40.25(f)(10)(i)(B),  which  is  effective 
August  15, 1994.  Compliance  Date: 
Compliance  with  §40.25(f)(10)(i)(B)  is 
authorized  begirming  March  17, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Smith.  Acting  Director, 
Department  of  Transportation  Office  of 
Drug  Enforcement  and  Program  _ 
Compliemce,  400  7th  Street,  SW., 
Washington  DC,  20590,*room  9404, 
202-366-3784;  or  Robert  C.  Ashby, 
Deputy  Assistant  General  Counsel  for 
Regulation  and  Enforcement,  400  7th 
Street,  SW..  room  10424.  202-366-9306. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Omnibus  Transportation 
Employee  Testing  Act  of  1991,  enacted 
October  28, 1991,  directed  signihcant 
changes  in  the  Department  of 
Transportation’s  substance  abuse- 
related  programs  for  most  transportation 
industries  that  the  Department 
regulates.  These  changes  are  discussed 
in  detail  in  the  Common  Preamble 
published  in  today’s  Federal  Register. 
With  respect  to  dnig  testing  procedures, 
the  Act  added  a  requirement  for  using 
the  ’’split  sample”  approach  to  testing, 
which  Congress  believed  would  provide 
an  additional  safeguard  for  employees. 
The  Act  also  imposes  a  variety  of 
requirements  for  alcohol  testing 
procedures,  which  this  regulation  also 
implements.  The  Coast  Guard  is  not 


amending  its  existing  alcohol  testing 
regulations  (33  CFR  part  95  and  46  CFR 
part  4),  and  will  continue  to  use 
separate  procedures  for  that  testing. 

The  Department’s  drug  testing 
procedures,  49  CFR  part  40,  have 
governed  drug  testing  imder  all  six 
operating  administration  drug  testing 
rules  since  1988.  Likewise,  this  rule 
governs  alcohol  testing  procedures  for 
the  five  modes  aHected  (the  Coast  Guard 
is  not  covered  by  the  alcohol  testing 
procedures  of  this  part).  Under  the  rule, 
the  existing  drug  testing  procedures 
become  a  separate  subpart  of  the 
regulation,  and  we  are  adding  new 
subpart  containing  the  alcohol  testing 
procedures. 

Having  all  the  Department’s  imiform 
drug  and  alcohol  testing  procedures  in 
a  single  regulation  will  simplify 
compliance  for  covered  parties  and 
avoid  confusion  by  permitting  all 
parties  to  look  to  one  source  for 
information  on  these  issues.  This  should 
be  particularly  helpful  to  those 
employers  who  have  employees  covered 
by  more  than  one  DOT  operating 
administration.  However,  employers 
regulated  solely  by  the  Coast  Guard 
should  continue  to  refer  to  33  CFR  part 
95  and  46  CFR  part  4  for  alcohol  testing 
requirements  and  procedures. 

■The  Department  published  the  Notice 
of  Proposed  Rulemaking  (NPRM)  for 
this  rule  on  December  15, 1992,  at  the 
same  time  as  the  operating 
administrations  (OAs)  published  their 
proposed  alcohol  and,  in  some  cases, 
drug  testing  rules.  We  received  over  250 
comments  to  the  part  40  docket.  In 
addition,  the  OAs’  dockets  received 
some  comments  on  the  testing 
procedure  issues  raised  by  the  part  40 
NPRM.  The  Department  considered  all 
these  comments. 

Comments  and  Responses 

Split  Sample  Procedures  for  Drug 
Testing 

This  discussion  concerns  how  we  vrill 
carry  out  a  statutory  requirement  to  use 
the  ’’split  sample”  method  for  collecting 
and  analyzing  urine  samples  for 
purposes  of  the  Department’s  drug 
testing  program.  The  Act  requires  split 
samples  to  be  used  for  testing  under  the 
Federal  Highway  Administration 
(FHWA),  Federal  Aviation 
Administration  (FAA),  Federal  Transit 
Administration  (FTA),  and  Federal 
Railroad  Administration  (FRA)  rules. 

Mandatory  Use  of  Split  Sample  Method 

The  NPRM  proposed  to  implement 
the  statutory  requirenxent  for  split 
samples  in  drug  testing  by  jnal^g 
mandatory  the  optional  split  sample 


procedure  in  the  existing  part  40.  The 
procedure  would  remain  optional  under 
the  Research  and  Special  ftograms 
Administration  (RSPA)  and  Coast  Guard 
drug  testing  rules,  which  are  not 
affected  by  the  Act.  Several  commenters 
wanted  the  split  sample  procedure  to 
remain  optional  in  all  modes.  Because 
the  statute  requires  the  use  of  split 
samples  in  the  four  OAs  mentioned 
above,  the  Department  cannot  adopt  this 
comment.  In  order  to  give  employers 
time  to  prepare  to  use  the  split  sample 
collection  method,  the  rule  does  not 
require  affected  employers  to  begin 
using  this  method  imtil  6  months  from 
the  date  of  this  rule’s  publication. 
Employers,  who  imder  the  existing  rule 
have  the  option  of  using  this  approach, 
may  begin  using  the  split  sample 
method  at  any  time. 

Sample  Volume 

The  NPRM  proposed  that  the  total 
amount  of  urine  collected  be  45  ml  (30 
ml  for  the  primary  specimen  and  15  ml 
for  the  split  specimen).  The  existing  rule 
calls  for  a  60  ml  collection;  the 
Department  believed  that  this  was  a 
greater  quantity  than  is  needed. 

Eighteen  comments  supported  the 
NPRM  proposal;  two  commenters 
opposed  the  proposal,  one  of  whom 
supported  collecting  60  ml  each  for  the 
primary  and  split  specimens.  Based  on 
information  about  laboratory  testing 
needs  gained  over  the  course  of  four 
years  of  implementing  a  drug  testing 
program,  the  Department  is  persuaded 
that  45  ml  (30  ml  for  the  primary 
specimen  and  15  ml  for  the  split 
specimen)  is  sufficient.  This  reduction 
from  the  current  60  ml  minimum  should 
also  reduce  ”shy  bladder”  situations  in 
which  a  test  is  canceled  for  lack  of 
sufficient  specimen  volume. 

Time  Period  for  Requesting  Test  of  Split 
Specimen 

Another  subject  of  interest  to 
commenters  was  the  time  frame  in 
which  employees  could  request  a  test  of 
a  split  specimen.  The  NPRM  proposed 
a  72-hour  period,  following  the 
employee’s  being  informed  of  a  verified 
positive  test,  during  which  he  or  she 
could  request  a  test  of  the  split 
specimen.  Twenty  commenters  favored 
this  approach,  saying  that  this  period 
was  sufficient  to  allow  an  employee  to 
make  a  choice  about  whether  to  request 
the  test  of  the  split  specimen.  Some  of 
these  commenters  also  asserted  that 
allowing  the  much  longer  times 
permitted  under  some  OA  regulations 
(e.g.,  60  days)  could  lead  to  tests  of 
deteriorated  samples  and  unreasonably 
postpone  .employer  disciplinary  actions.; 
Seven  commenters  suggested  a  longer 
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time  frame  (e.g.,  a  week,  20  days,  30 
days,  or  60  days).  One  of  these 
comments  asserted  that  employees 
needed  a  longer  time  to  become  aware 
of  their  rights,  study  their  options,  and 
seek  representation.  Three  commenters 
fav'->red  a  uniform  time  frame  applicable 
to  all  OA  rules,  while  one  favored 
allowing  each  OA  to  set  its  own  time 
frame.  One  commenter  asked  whether 
medical  review  officers  (MROs)  were 
required  to  inform  employees  of  the 
time  period  available  to  request  a  test  of 
a  ^lit  specimen. 

The  Ilepartment  will  adopt,  on  a 
uniform  basis,  the  72-hour  time  period. 
The  Act  requires  the  Department’s 
procedures  to  provide  for  a  test  of  the 
split  specimen  “if  the  individual 
requests  the  independent  test  within  3 
days  of  being  advised  of  the  results  of 
the  confirmation  test.”  To  comply  with 
the  statute,  the  Department  is  not 
required  to  provide  a  time  period  longer 
than  72  hours. 

Moreover,  the  Department  has  not 
seen  a  persuasive  rationale  for 
permitting  a  longer  time  period.  Nothing 
prevents  an  employee  who  is  told  of  a 
verified  positive  test  from  deciding  in  a 
very  short  time  to  seek  a  test  of  the  split 
specimen.  For  example,  some 
employees  testing  positive  admit  that 
they  used  drugs.  Such  employees  may 
well  not  believe  that  testing  the  split 
specimen  is  necessary.  If  the  employee 
concedes  that  the  test  was  accurate,  but 
contends  that  the  MRO  should  have 
verified  the  test  negative  based  on 
information  concerning  legitimate  use  of 
a  drug,  the  employee  is  likely  to  seek 
redress  other  than  a  test  of  the  split 
specimen.  If,  on  the  other  hand,  the 
employee  is  adamant  that  he  or  she 
never  used  a  prohibited  substance,  or 
believes  that  the  laboratory  erred,  the 
employee  may  well  seek  a  test  of  the 
split  specimen.  None  of  these  decisions 
on  the  employee’s  part  need  take  more 
than  72  hours.  Decisions  concerning 
legal  options,  representation  etc.  can  be 
made  in  the  time  frames  appropriate  to 
the  processes  involved:  the  decision  on 
whether  to  seek  a  test  of  a  split 
specimen  need  not  wait  on  a  decision 
about  whether  or  how  to  make  use  of  a 
grievance  procedure,  for  example. 

By  saying  that  the  72-hour  time 
period  for  requesting  a  test  of  the  split 
specimen  is  a  vmiform  requirement,  we 
mean  that  any  time  an  employee  makes 
a  request  for  a  split  specimen  test  within 
72  hoLJ^  of  being  informed  of  a  verified 
positive  test,  the  split  specimen  must  be 
tested.  Except  in  the  limited 
circumstances  discussed  below, 
employers  or  MROs  are  not  required  by 
part  40  to  provide  for  a  test  of  a  split 
specimen  if  the  employee  makes  the 


request  more  than  72  hours  after  being 
informed  of  a  verified  positive  test. 

There  is  no  information  in  the 
rulemaking  record  to  support  the  need 
of  employees  in  any  particular  industry 
for  a  longer  time  period.  Nothing  in  this 
provision  prohibits  an  employer  from 
voluntarily  (e.g.,  as  part  of  a  labor- 
management  agreement)  honoring  a 
request  for  a  test  of  a  split  specimen 
made  after  72  hours. 

The  suggestion  that  MROs  inform 
employees  of  this  time  period  is  a  good 
one.  To  make  the  72-hour  period  for 
making  a  choice  on  testing  a  split 
specimen  meaningful,  it  is  necessary  to 
ensure  that  the  employee  knows  about 
the  timeframe.  For  this  reason,  we  have 
added  to  the  final  rule  a  requirement 
that  the  MRO  notify  each  employee 
about  this  choice.  We  have  inserted 
parallel  language  concerning  requests 
for  the  reanalysis  of  the  primary 
specimen  in  situations  (i.e.,  imder  the 
Coast  Guard  and  RSPA  drug  rules) 
where  the  split  sample  collection 
method  is  not  used. 

Under  the  final  rule,  when  the  MRO 
tells  the  employee  that  he  or  she  has  a 
confirmed  positive  test,  the  MRO  must 
also  tell  the  employee  that  he  or  she  will 
have  72  hours  following  notice  of  a 
verified  positive  test  in  which  to  request 
a  test  of  the  split  specimen.  'This 
notification  is  required  in  all  cases  of 
confirmed  positive  laboratory  results, 
except  in  those  situations  in  which  an 
employee  has  effectively  waived  the 
opportunity  to  talk  to  the  MRO.  'The  72- 
hour  clock  does  not  start  to  run  until  the 
time  when  the  employee  is  notified, 
whether  by  the  MRO  or  the  employer, 
that  the  test  result  is  a  verified  positive. 

'The  employee  is  not  required  to  wait 
imtil  after  a  verified  positive  test  in 
order  to  request  an  analysis  of  the  split 
specimen.  An  employee  could,  if  he  or 
she  chose,  ask  the  MRO  at  the  time  of 
the  notification  of  a  confirmed  positive 
test  to  initiate  the  test  of  the  spUt 
specimen.  The  MRO  would  satisfy  this 
request.  The  verification  process  would 
continue,  and  the  MRO  would  notify  the 
employer  of  the  verified  result  in  the 
usual  way.  'The  verification  and 
notification  processes  would  not  be  on 
hold  pending  the  result  of  the  analysis 
of  the  split  specimen.  Such  a  delay  in 
removing  from  performance  of  a  safety- 
sensitive  function  an  individual  with  a 
verified  positive  test  could  not  be 
justified  on  safety  grounds.  Once  a  test 
is  verified  as  positive,  the  employee 
must  be  removed  from  safety-sensitive 
functions.  The  employee  may  not  again 
perform  safety-sensitive  duties  imtil  he 
or  she  has  met  the  conditions  of  the 
applicable  operating  administration  rule 


for  return  to  duty,  pending  the  result  of 
the  test  of  the  split  specimen. 

In  any  situation  in  which  thp  MRO 
does  not  personally  notify  the  employee 
of  a  verified  positive  test,  we  advise  the 
MRO,  upon  receipt  of  a  request  from  an 
employee  to  test  the  split  specimen,  to 
contact  the  employer  or  other  party  for 
verification  of  the  time  the  employee 
was  notified  of  the  verified  positive  test. 
This  should  help  to  avoid  potential 
questions  about  whether  the  employee 
has  made  a  timely  request. 

In  addition,  to  ensure  that  employees 
are  not  unfairly  deprived  of  the 
opportunity  to  request  a  test  of  the  split 
specimen,  the  Department  is  adding  a 
provision  to  allow  an  employee  who 
fails  to  request  this  test  within  72  hours 
to  present  information  to  the  MRO  that 
the  failure  to  make  a  timely  request  was 
caused  by  circumstances  beyond  the 
employee's  control.  This  provision  is 
similar  to  one  in  the  existing  rule 
concerning  an  employee’s  opportunity 
to  convince  the  KffiO  that  there  was  a 
good  reason  for  the  employee’s  failure  to 
contact  the  MRO  for  verification 
purposes  (see  §  40.33(c)(6)).  If  the 
employee  persuades  the  MRO,  the  MRO 
would  initiate  a  test  of  split  specimen, 
even  though  the  employee’s  request  had 
been  made  after  the  72-hour  period 
ended. 

Nuinber  of  Collection  Containers 

With  respect  to  the  collection  itself, 
the  NPRM  proposed  that  the  employee 
provide  the  specimen  into  a  collection 
container,  which  would,  in  most  cases, 
be  subdivided  and  poured  into  two 
separate  specimen  bottles.  One 
commenter  favored  the  proposed 
approach;  six  others  said  that  a  two- 
container,  rather  than  three-container 
approach,  made  more  sense.  That  is,  in 
all  situations — not  just  imusual 
situations,  as  the  NPRM  proposed — the 
employee  should  urinate  into  a 
specimen  bottle,  which  would  become 
one  specimen.  The  collection  site 
person  would  then  pour  an  amount  of 
the  urine  from  that  bottle  into  a  second 
bottle,  which  would  become  the  other 
specimen.  Commenters  said  this 
approach  would  save  time  and  money. 

The  Department  believes  that  these 
commenfls  have  merit,  and  the  final  rule 
permits  either  approach.  The  employer 
could  use  a  collection  container  with 
the  specimen  subdivided  and  poured 
into  two  specimen  bottles. 
Alternatively,  the  employer  could  use  a 
specimen  bottle  capable  of  holding  at 
least  60  ml.  into  which  the  employer 
would  urinate.  ’The  specimen  would 
then  be  subdivided,  with  30  ml  being 
poured  into  a  second  specimen  bottle, 
which  becomes  the  primary  specimen 
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for  testing  purposes.  The  original 
specimen  bottle,  ii^  whidi  tibe 
employee  had  urinated,  would  became 
the  split  specimen. 

This  latter  point  may  seem  counter- 
intuithre,  but  there  is  a  reason  for  it  We 
want  to  make  sure  that  there  is  a  30  ml 
primary  specimen.  Pouring  30  ml  of  the 
void  into  the  second  specimen  bottle 
insures  that  this  will  be  the  case.  If  the 
Instructions  were  to  pour,  15  ml  of  the 
void  into  the  second  bottle,  to  be  used 
for  the  split  specimen,  the  primary 
specimen  mi^t  wind  up  with  less  than 
30  ml  of  urine  if  the  collection  site 
person  overpoured.  Laboratories  have 
informed  the  Department  that  they 
intend  to  provide  only  60  ml  bottles  to 
collection  sites,  because  of  the 
economies  of  mass  producing  a  single 
size  container  and  to  avoid  confusion  by 
collection  site  personneL  For  this 
reason,  the  find  rule’s  procedure  should 
not  result  in  extra  costs. 

Storage  of  Split  Specimens 

Three  conunenters  recommended  that 
employers  be  authorized  to  store  split 
specimens  at  the  collection  site  rather 
than  send  them  to  the  laboratory,  in 
order  to  reduce  shipping  costs.  The 
Department  is  not  adopting  this 
suggestion.  Generally.  laboratories  have 
better,  more  secure  storage  facilities 
than  many  collection  sites.  The  chances 
of  loss,  deterioration,  tampering,  etc.  of 
a  specimen  are  likely  to  increase  in  non- 
laboratory  locations.  A  uniform 
procedure  for  storage  and  re-shipment 
of  split  specimens  is  likely  to  reduce 
opportunities  for  error  in  the  system. 
The  rule  also  addresses  the  issue  of  how 
long  the  split  specimen  should  remain 
in  storage.  As  noted  above,  the 
employee  must  notify- the  MRO  within 
72  hours  of  being  informed  of  a  verified 
positive  test  to  trigger  a  requirement  for 
a  test  of  the  split  specimen. 
Consequently,  it  is  not  necessary  for  the 
laboratory  to  retain  the  split  specimen 
for  a  prolonged  period.  In  the 
Department’s  view,  it  is  sufiicient  to 
require  the  split  specimen  to  be  stored 
60  days  from  the  date  it  arrives  at  the 
laboratory,  if  a  request  for  testing  it  has 
not  been  received.  (The  primary 
specimen  would  remain  in  storage  for 
one  year,  as  under  the  existing  rule.) 

Choice  of  Alcohol  Testing  Methods  and 
Devices 

NPR^d  Proposal 

The  NPRM  for  alcohol  testing 
procedures  projjosed  that  both  the 
initial  and  confirmation  tests  would  be 
done  on  an  evidential  breath  testing 
device  (EBT).  .An  EBT  is'  a  breath  testing 
device  that  is’ on  the  National  Highway 


Traffic  Safety  Admiiustration’s 
(NHTSA)  Conforming  Products  List 
(CPL),  a  list  of  breath  testing  devices 
that  NHTSA  has  approved  ^  use  by 
law  enforcement  agencies  in  drunk 
driving  cases.  In  action,  the  EBTs 
would  have  to  print  out  results  and 
assign  a  sequential  number  to  tests,  to 
ensure  that  test  results  were  preserved 
in  a  way  that  minimized  the  chances  for 
human  error  or  collusion  (e.g.,  the 
disregarding  of  an  initial  positive  test  by 
an  employer  who  did  not  want  to  lose 
an  employee’s  services). 

The  NI%M  also  proposed  training 
requirements  for  breath  alcohol 
te<dmicians  (BATs),  who  would 
administer  tests,  and  maintenance 
and  calibration  requirements  for  EBTs. 

In  requiring  EBTs  for  all  testing,  IDOT 
proposed  that  other  testing  methods — 
blood,  saliva,  urine,  non-evidential 
breath,  performance  testing — could  not 
be  used  for  either  screening  or 
confirmation  tests,  ha  summary,  the 
Department  made  this  proposal  because 
EBTs  are  a  well-established,  reliable. 

EUid  accurate  testing  method;  EBTs  are 
minimally  intrusive;  EBTs  can  provide 
an  on-the-spot  result  that  allows 
employers  to  take  action  that  prevents 
potential  safety  risks;  and  EBTs  can 
produce  a  printed  record  of  the  test 
result  that  will  prevent  disputes  about 
the  accuracy  and  integrity  of  the  testing 
process. 

Commcots 

Ch'erview 

This  proposal  generated  more 
comments  than  any  other  feature  of  the 
NPRM.  Approximately  190  of  the 
comments  to  part  40  addressed  some 
aspect  of  testing  methodology.  These 
comments  came  from  a  variety  of 
sources,  including  employers  in  all  the 
industries  covered  by  the  proposed  , 
regulations,  unions,  laboratories, " 
manufacturers  of  testing  equipment  and 
products,  £uid  consortia  and  third-party 
testing  ser\dce  providers.  The  most 
consistent  theme  among  comments  on 
this  subject  was  a  desire  for  greater 
flexibility  in  the  choice  of  testing 
methodology  than  the  NPRM  proposed. 

Support  for  NPRM  Proposal 

Twenty-six  comments,  representing 
employers  in  several  industries,  unions, 
thirdrparty  testing  services, 
manufacturers  of  breath  testing 
equipment,  state  police  agencies,  and 
the  National  Transportation  Safety 
Board,  supported  the  NPRM  proposal. 
They  cited  as  reasons  for  their  support 
the  non-in  vasiveness  of  breath  testing, 
its  long  accept^ce,  by  courts  and; .. 
employees,  its  provision  of  a 


quantitative  readout,  simplicity  . 
compared  to  blood  or  urine  testing,  and 
the  relatively  low  operating  costs 
involved.  5(^e  of  tiaese-commenters 
qualified  their  support  of  the  NPRM 
proposal  by  saying  that  breath  testing, 
while  a  good  method,  shoaild  be  one  of 
an  array  of  options  avail^le  to 
employars,  or  reqaiired  only  for  certain 
types  ^  testing  (e^g.,  pre-employment 
and  random)  where  the  employer  has 
control  over  the  time  and  place  of 
testing. 

Concerns  About  Cost  of  NPRM  Proposed 

Eighty  conunenters,  representing 
principally  employers  in  all  the 
regulated  indukries.  third-party  testing 
service  providers,  and  manufacturers  of 
other  testing  devices  that  compete  with 
EBTs,  said  using  EBTs  for  both 
screening  ai^d  confirmation  tests  was 
too  expensive.  They  quoted  capital  costs 
per  EBT  between  $2-10  thousand  (some 
EBT  manufacturers  who  commented 
agreed  with  the  lower  end  of  this  range). 
This  cost  would  be  multiplied,  they 
believe,  by  a  need  to  obtain  EBTs  for  all 
the  locations  in  which  employers 
operate.  For  example,  a  trucking 
as.sociation  cited  a  motor  carrier  that 
would  have  to  buy  an  EBT  for  each  of 
its  600  locations,  at  an  estimated  cost  of 
$1.2  million.  In  addition,  there  wo’dd 
be  BAT  training,  maintenance,  and 
calibration  costs.  Conunenters  who 
talked  in  cost  per  test  terms  cited 
estimates  of  between  $20-100  per  test, 
which  they  said  was  much  higher  than 
for  competing  methods.  Railroad 
industry  employers  (who  now  use 
breath  testing  for  alcohol)  said  that,  to 
reduce  capit^  costs,  EBTs  should  not  be 
required  to  have  the  sequential  - 
numbering  and  printout  capabilities 
proposed  in  the  NPRM  (which  they  said 
would  add  $1500  to  the  cost  of  an  EBT). 

Concerns  About  Difficulty  in 
Implementing  NPRM  Proposal 

Some  commenters  feared  that  there 
would  be  insufficient  numbers  of  EBTs, 
BATs,  and  testing  sites  available  to 
implement  the  proposal.  There  would 
be  a  rapid  expansion  of  the  need  for 
EBTs  (one  commenter  estimated  a  3000- 
4000  percent  increase  in  the  market) 
that  manufacturers  may  be  unable  to 
fulfill,  as  well  as  a  rapid  training  need 
for  thousands  of  BATs  that  would  take 
substantial  time  to  meet.  Seventeen 
commenters  (including  a  number  of 
third-party  service  providers  and 
employers)  said  that  the  cost  of 
obtaining  EBTs  and  training  EATs,  the 
unfamiliarity  of  many  third-party  testing 
sites  with  breath  testing,  and  liability 
concerns,  would  deter  potential 

third-party  service  providers  from 
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Earticlpating.  This  would  p^cularly 
8  a  pi^lem  in  small  towns  and  rural 
areas,  where  the  low  volume  of  testing 
would  make  the  needed  investment  too 
costly. 

Cbncern  About  Confrontations 

Twenty-eight  commenters 
(princip^y  third-party  service 
providers  and  employers)  expressed 
concern  about  the  possibility  of 
confrontations  between  BATs  and 
employees.  These  confrontations  would 
occur,  commenters  said,  because  the 
BAT — ^not  an  employer  representative 
with  supervisory  authority  over  the 
employee— -would  be  the  messenger  of 
bad  news  about  a  test  residf.  Several 
commenters  cited  the  image  of  a  90- 
pound  female  BAT  having  to  deal  with 
an  angry  (and  perhaps  intoxicated)  300- 
pound  truck  driver  who  had  just  been 
told  he  had  failed  an  alcohol  test. 

Other  C(Hnments  About  NPRM  Proposal 
Commenters  expressed  other  concerns 
about  the  EBT-BOT  approach.  Some 
found  the  process  too  time-consuming. 
Others  pointed  out  that  the  collection 
site  is  commonly  recognized  as  the 
weak  point  of  the  drug  testing  process, 
and  that  conducting  the  alcohol  testing 
process  there  increased  the  chance  of 
error.  Other  comments  said  that  there 
were  too  many  opportimities  for  hiunan 
and  mechanic^  error  in  the  breath 
testing  process,  which,  together  with 
what  they  regarded  as  the  unreliability 
of  EBTs  at  low  alcohol  concentrations, 
created  numerous  opptwrtunities’ for 
litigation.  Some  commenters  also  said, 
that,  if  ail  screening  and  confirmation 
testing  were  done  on  EBTs,  the  two  tests 
should  be  nm  on  difierent  machines. 

Legal  Issues 

Several  commenters  raised  legal 
challenges  to  the  proposal.  Nine 
commenters  (primarily  manufacturers  of 
competing  devices  and  unions)  said  that 
the  statute  requires  split  samples  (i.e., 
the  subdivision  and  retention  of  a 
portion  of  a  sample  for  an  additional 
test  at  a  laboratory  as  a  safeguard  for  the 
accuracy  of  the  process)  in  all  cases. 
Generally,  EBTs  do  not  retain  breath 
samples.  Therefore,  these  comments 
said,  methods  that  permitted  split 
samples  (e.g.,  blood,  urine,  saliva)  must 
be  used.  Thirty-one  comments  said  that 
the  statute  contemplated  the  use  of 
different  methods  for  the  screening  and 
confinpation  test,  respectively.  Eleven 
comments  said  that,  since  the  results  of 
EBT  tests  would  be  used  to  refer  persons 
for  rehabilitation  or  treatment,  they 
would  be  considered  medical  devices 
subject  to  Department  of  Health  and 
Human  Services  (DHHS)  regulation. 


Since  DHHS  had  not  approved  EBTs  as 
medical  devices,  their  use  could  be 
blocked. 

Desire  for  More  Flexibility 

Seventy-five  commenters 
(representing  a  wide  variety  of 
equipment  manufacturers,  employers, 
and  thlrd-jmrty  service  providers) 
favored  allowing'employers  to  choose 
the  best  testing  method  for  them.  In 
addition  to  the  virtue  of  flexibility,  this 
approach  would  permit  each  employer 
to  choose  the  most  cost-effective  method 
of  compliance  in  its  own  circvimstances. 

Most  of  these  crunmenters  appeared  to 
favor  testing  methods  that  would  use 
two  difierent  testing  methods  (e.g.,  non- 
evidential  breath  or  saliva  screening 
test,  blood  test  for  confirmation).  Ten 
commenters  disagreed  on  this  point, 
saying  that  non-evidential  screening 
tests  should  never  be  permitted.  Their 
primary  concern  was  about  the  acciiracy 
of  these  testing  methods.  Several 
commenters  who  favored  using  non- 
evidential  screening  tests  conc^ed  that 
it  would  probably  be  necessary  to 
suspend  an  employee’s  performance  of 
safety  sensitive  functions  pending  a 
confirmation  te^  of  a  positive  non- 
evidential  screening  test.  Most 
commenters  who  addressed 
confirmation  procedures  in  a  two- 
method  system  said  that  confirmation 
tests  (of  whatever  body  fluid)  should  be 
done  on  GC  (gas  chromatography,  the 
same  highly  accurate  method  used  for 
confirmation  tests  under  the  drug 
testing  program). 

Specific  Comments  on  Other  Testing 
Methods 

Non-Evidential  Breath  Testing  Devices 

(e.g.,  tubes  filled  with  materials  that 
turn  a  certain  color  when  alcohol-laden 
breath  is  blown  into  them  or  small, 
hand-held  electronic  devices  that 
register  the  presence  or  absence  of 
alcohol  concentration  in  breath) 

Twenty-nine  commenters,  including  a 
variety  of  employers  and  manufacturers 
of  the  devices,  supported  using  non- 
evidential  breath  testing  devices.  Most 
commenters  cited  cost  (estimated  at 
between  $90-550  for  various  models  of 
non-evidential  breath  testing  machines, 
and  about  $2-4  each  for  disposable 
devices)  and  convenience  as  reasons.  A 
few  opponents  of  non-evidential  breath 
testing  devices  said  their  accuracy  was 
questionable,  both  with  respect  to  false 
positives  and  false  negatives. 

Saliva  Testing 

(i.e.,  a  device  which  registers  a 
particular  alcohol  concentraticm  when  a 


swab  with  saliva  from  the  employee’s  > 
mouth  is  inserted  into  it)  .>  i 
Forty-five  commenters  favored  the  use 
of  saliva  testing.  These  commenters 
included  a  variety  of  employers,  third- 
party  service  providers,  equipment 
manufacturers,  and  others.  Commenters 
claimed  several  advantages  for  use  of 
screening  saliva  tests:  modest  cost 
(estimate  at  between  $5-20  per  test); 
simplicity  of  use,  little  need  ror  trainJng; 
existing  “approvals”  from  NHTSA  and 
Food  and  Dnig  Administration  (FDA) 
for  some  devices  (though  in  contexts 
other  than  a  wdriqplace  testing  program); 
non-invasiA^  nature  of  the  devices; 
sufficient  acctuacy  for  screening  tests. 
Two  commenters  also  said  that,  while  it 
was  most  typical  to  use'  blood  testing  for 
confirmation  after  a  saliva  screen,  saliva 
specimens  could  also  be  used  for 
confirmation,' as  laboratories  could  run 
a  gas  chromatography  analysis  on  saliva. 

A  few  conimenters  expressed 
concerns  about  saliva  testing  devices.  A 
union  provided  data  that  it  said  showed 
that  saliva  devices  had  a  mixed  record 
for  accuracy.  Other  commenters  said 
saliva  rem^ed  an  improven  method, 
that  saliva  devices  were  not  ethanol- 
specific.  and  that  saliva  alcohol  and 
blood  alcohol  results  may  differ. 
Proponents  of  saliva  testing  devices 
conceded  that  chain  of  custody  forms 
would  be  needed  and  that  there  was  no 
method  of  automatically  generating 
permanent  records  of  test  results  that 
positively  identified  a  particular 
employee  with  a  particular  result.  They 
said  that  keeping  paper  records  was 
adequate  for  this  purpose,  however. 

Blood  Testing 

Forty-eight  commenters  (again 
representing  a  variety  of  employers, 
plus  third-party  providers,  laboratories 
tmd  others)  favored  allowing  the  use  of 
blood  testing  as  a  confirmation  test 
method.  The  advantages  cited  for  this 
method  included  well-established 
scientific  and  legal  acceptance  for 
accuracy,  the  availability  almost 
anywhere  of  technicians  trained  in 
drawing  blood,  and  utility  for  post¬ 
accident  testing  on  employees  who  are 
unconscious,  ^me  of  these  commenters 
said  that,  while  blood  testing  is 
admittedly  more  invasive  than  other 
methods,  employees  accept  it  because  of 
its  reputation  for  accuracy.  Also,  they 
said,  the  low  expiected  positive  rates  on 
screening  tests  will  mean  that  few  blood 
confirmation  tests  would  have  to  be 
performed.  Commenters  estimated  costs 
to  be  in  the  $20-60  range  per  test. 

Seven  commenters  opposed  the  use  of 
blood  testing,  primarily  on  the  ground 
that  it  is  too  invasive.  La  addition,  s  few 
commenters  said  that  DHHS  or  DOT 
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would  haw  to  dev«k^  laboratoy 
ceitification  stasdards  for  blood  testiag. 
fsranit  comme&ts  said  that  employees 
might  have  to  be  lequtied  to  “stand 
down”  during  the  interval  between  the 
blood  collection  and  the  return  of  the 
test  result  from  the  laboratory. 

Urine  Testing 

Eight  commenters  favored  allowing 
the  use  of  urine  testing,  including  some 
employers  who  now  use  this  approach 
to  their  satisfaction  and  laboratories  that 
do  urine  testing.  One  advantage  dted  for 
this  approach  is  dial  alcohol  could 
simply  be  added  to  the  list  of  substances 
for  wMch  urine  samples  taken  for  drug 
testing  are  tested,  at  a  low  incremental 
cost  Commenters  said  that  DOT  or 
DHHS  should  develop  l^mraiory 
certificatioci  procedures  and  cutoff 
levels.  Some  commenters  also  noted 
that  detailed  collection  procedures 
would  have  to  be  developed,  since  urine 
testing  for  alcohol  is  more  complicated 
than  urine  testing  fcu'  drugs  (e.g.,  two 
voids,  twenty  minutes  apart,  are 
recommend^  to  measure  alcohol 
concentration  in  urine). 

Performance  Testing 

Five  commenters.  most  of  whom  were 
manufacturers  of  the  devices,  supported 
the  use  of  performance  tests  for  the 
screening  or  screening  tesL  (A 
performance  test  does  not  measure 
alcohol  concentration:  it  measiues 
deviations  from  a  personal  norm  of 
reaction  time,  motcff  coordination,  etc.) 
One  conunenter  opposed  performance 
testing  devices  as  inappropriate  for  this 
program. 

Responses  to  Comments  on  Testing 
Methods 

Legal  Issues 

The  Act  provides,  with  respect  to 
confirmation  testing,  that  all  tests  *  *  • 
shall  be  confirmed  by  a  scientifically 
recognized  method  of  testing  capable  of 
providing  quantitative  data  regarding 
alcohol  •  *  * 

Some  comments  asserted  that  this 
provision  requires  that  a  different 
testing  method  be  used  for  the  screen 
and  confirmation  tests,  resjiectively. 

The  statute  sayr  lo  such  thing,  stating 
only  that  the  confirmation  test  must  use 
a  "scientifically  recognized”  method 
that  can  provide  “quantitative  data” 
regarding  alcohoL  As  long  as  the 
method  of  confirmation  meets  diese 
criteria,  the  statutory  requirement  is 
satisfied.  Breath  testing  is  scientifically 
and  legally  recognized  as  a  method  for 
accurately  testing  alcohol  concentration, 
and  devioee  meeting  the  Department’s 
requfremants  provim  quantitative  data. 


(Blood  testing,  of  course,  also  meets  tho 
statutory  criteria.) 

The  ability  of  a  method  of 
confirmation  testing  to  pass  these 
statutory  tests  is  not  dependent  on  the 
choice  of  a  method  of  screening  testing. 
Testing  of  breath  for  confirm^ion,  as 
provid^  in  diis  rule,  is  equally  valid 
imder  the  statute  whether  evidential 
breath  testing,  non-evidential  breath 
testing,  or  saliva  is  used  for  the 
screening  test  Testily  of  blood  for 
confirmation  is  equally  valid  under  the 
statute  whether  blood,  breath,  saliva  or 
urine  is  used  for  the  screening  test  All 
that  matters  is  that  the  confiz^tion 
testing  method  meet  the  statutory 
criteria  in  its  own  ri^t 

With  respect  to  spUt  samples,  the  Act 
requires  the  Department’s  regulations  to 
provide  that  each  specimen  sample  be 
subdivided  *  *  *  and  diat  a  portion 
thereof  be  retained  in  a  secure  maimer 
to  prevent  the  possibility  of  tampering, 
so  that  in  the  event  the  individual’s 
confirmation  tests  results  are  positive 
the  individual  has  an  opportunity  to 
have  the  retained  portion  assayed  by  a 
confirmation  test  done  independently  at 
a  second  certified  laboratory  if  the 
individual  requests  the  independent  test 
within  3  days  after  being  acMsed  of  the 
result  of  the  confirmation  test  *  *  * 
Some  commenters  asserted  that  this 
language  ^ould  be  read  to  require  that 
split  samples  be  used  in  all  alrohol 
testing,  with  the  implication  that  a 
meth^  that  did  not  permit  the  use  of 
split  samples  could  not  be  used.  Since 
most  EBTs — including  those  proposed 
by  the  Department  in  the  NPRM — do  not 
retain  a  sample  that  could  theoretically 
be  subdivided  and  preserved  fOT  testing 
of  a  split  specimen,  some  of  these 
commenters  asserted  not  only  that  blood 
or  other  liquid-based  testing  methods 
were  required,  but  that  breath  testing 
was  prohibited. 

This  interpretation  is  flatly  contrary  to 
the  statute,  which  specifically 
contemplates  the  use  of  Inea^  testing 
(see,  e.g.,  sec.  3(a)  of  the  Act,  adding 
section  614(d)(6)  to  the  Federal  Aviation 
Act).  Breath  testing  is  a  well-recognized 
form  of  alcohol  testing,  and  there  is  iki 
evidence  that  Congress  had  any 
intention  of  prohibiting  its  use,  either 
indirectly  by  requiring  split  samples  or 
otherwise.  The  legislative  history  makes 
clear  that  the  Senate  sponsors  of  the 
legislation  intended  that  breath  testing 
be  used  and  that  split  samples  were  not 
mandated  for  bre^  testing.  In  the  floor 
debate,  during  a  colloquy  between 
Senators  Danforth  and  Hollings,  Senator 
Hollings  stated 

(tlhere  are  also  lequiiemaats  far  aplU 
samplea.  pcimarUy  iacludad  iutha  UgUiatkn 


to  aBow  uiiae  samples  to  b»  retested.  E)OT 
woold  have  the  authority  to  determine  that 
blood  samples  should  be  similarly  handlted. 
This  specific  requirement  is  not  relevent  ta 
the  case  ofbieem  testing  for  alctrftol,  but 
DOT  is  directed  by  this  legislation  to  provide 
necessary  safeguards  in  this  area  to  ensure 
the  validity  of  test  results. 

137  Cong.  Rec  S 14764, 14770. 

There  is  also  internal  evidence  in  the 
wording  of  the  statutory  provision  that 
supports  the  reasonable  interpretation 
that  the  split  sample  requirement  is 
intended  to  apply  to  liquid  body  fhiidis 
like  urine  and  blood,  but  not  to  breath. 
The  statute  uses  the  word  “samples”  in 
ways  that  refn  primarily  to  samples  of 
liquid  body  fluids.  For  example,  section 
614(d)((l)  of  the  amended  Federal 
Aviation  Act  refers  to  the  need  for 
“privacy  in  the  collection  of  specimen 
samples.”  Privacy  is  very  important 
with  respect  te  collection  of  urine 
samples  for  drug  testing.  Because 
elin^ation  functions  are  not  involved, 
privacy  is  not  as  important  in  breath 
collections.  In  paragraph  (d)(6).  of  the 
same  section,  the  statute  refers  to 
detecting  and  quantifying  "alcohol  in 
breath  and  body  fluid  samples, 
including  urine  and  blood.”  In  this 
language,  the  phrase  “including  urine 
and  blood”  is  best  imderstood  as 
modifying  “body  fluid  samples.”  as 
oppos^  to  “breath.”  Given  the  way  that 
the  term  “sample”  is  used  in  these 
portions  of  the  statute,  the  use  in 
paragraph  (d)(5)  of  “sample”  should 
also  be  used  to  refer  to  liquid  body  fluid 
samples  (i.e.,  urine  and  blood).  When 
this  paragraph  speaks  of  the  “specimen 
sample  be[lng]  subdivided.”  then,  it  is 
imposing  a  split  sample  requirement  on 
bl(^  and  urine,  not  on  breath. 

Some  commenters  argued  that  the 
language  mentioned  above  from 
paragraph  (d)(6),  requiring  the 
Department  to  “ensure  appropriate 
safeguards  for  testing  to  detect  and 
quantify  alcohol  in  breath  and  body 
fluid  samples,  including  urine  and 
blood  *  *  creates  a  light  for 
employees  to  have  a  screening  test 
confirmed  by  blood  testing.  This 
language,  on  its  face,  does  not  create 
such  a  requirement,  since  it  does  not 
specify  any  particular  sort  of  test  for 
either  screening  or  confirmation 
purposes.  There  is  ambiguous  legislative 
history  on  the  point.  wi&  the  Senate 
report  on  the  Act  saying  both  that  "an 
employee  testing  positive  for  alcohol 
using  a  specimen  other  than  blood  shall 
be  entitl^  at  that  employees  [sic] 
option,  to  a  blood  test”  and  that  “the 
Committee  has  not  specified  the  type  of 
test  to  be  used  in  either  the  screening  or 
confirraatioa  test”  Given  that  the 
statute  does  not  explicitly  require  blood 
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testing  far  confirmatian.  and  ttua  the 
portion  the  statute  that  mandates 
confirmation  testing  requires  only  a 
“scientifically  recognized”  omfirmation 
test  that  can  produce  “quantitative 
data"  (criteria  that  breath  testing  clearly 
meets),  the  Department  does  not  believe 
it  would  be  reascmable  to  view  this 
ambiguous  legislative  history  as  a 
mandate  far  the  availability  of  blood 
confirmation  testing  in  all  cases. 

The  Department  does  not  believe  that 
regulations  of  the  Food  and  Drug 
Administration  (FDA)  would  interfere 
with  the  implementation  of  breath 
testing  under  this  rula  FDA  does 
regulate  the  safety,  labeling,  etc.  of 
medical  devices.  It  is  our  understanding 
that  FDA  may  be  considering  initiatives 
to  regulate  EBTs  used  as  medical 
devices  in  medical  settings.  FDA  does 
not,  however,  regulate  or  certify  the 
precision  or  accuracy  of  EBTs  that  are 
currently  used  for  law  enforcement 
purposes  or  that  would  be  used  under 
the  E)OT  alcohol  testing  program.  (These 
would  not  be  viewed  as  medical  devices 
used  in  medical  settings.)  We  believe 
that  current  FDA  rules  cue,  and  future 
FDA  rules  would  be,  consistent  with 
NHTSA  certification  of  EBTs. 

Flexibility  and  Cost 

Many  commenters  made  flexibility  in 
testing  methods  a  high  priority.  The 
Department  agrees  that  flexibmty  is 
desirabla  However,  the  Department  also 
believes  that  any  testing  system  should 
meet  a  series  of  criteria,  each  of  which 
is  necessary  to  execute  the  statute 
faithfully  and  to  ensure  that  the  safety 
and  accvuracy  goals  of  the  program  are 
met.  The  Department  cannot  emphasize 
too  strongly  the  importance  of  ensuring 
accuracy  and  reliability  of  testing 
devices  and  methods,  at  both  the 
screening  and  confirmation  test  stages. 
This  is  needed,  among  other  reasons,  to 
protect  employees  from  even 
temporarily  being  identified  as  misusers 
of  alcohol.  In  the  context  of  drug  testing 
litigation,  the  courts,  in  upholding  the 
Department’s  program,  relied  to  a 
substantial  extent  on  the  reliability  and 
accuracy  safeguards  in  that  program. 

Within  these  constraints,  our 
objective  is  to  provide  maximum 
flexibility  and  minimum  cost.  The 
Department’s  criteria  for  carrying  out  its 
objectives  in  this  area  are  the  following: 

•  As  required  by  the  statute,  the 
method  used  for  confirmation  should  be 
scientifically  recognized  and  able  to 
produce  a  quantitative  result.  The 
method  should  meet  NHTSA 
Conforming  Products  List  (CPL) 
standards  at  0.02  and  higher  alcohol 
concentrations. 


•  The  oonfiTmation  method  should  be 
alcohol-specific  (i.e..  does  not  produce  a 
reading  for  acetone). 

•  The  confirmation  method  should 
generally  provide  documentaticHi  of 
quality  control/calibration  and  be 
admissible  as  forensic  evidence  in 
administrative  proceedings. 

•  The  testing  method  iised  for 
confirmation  should  provide  a  result  at 
the  time  and  place  of  the  test,  so  that  an 
employee  whose  continued  performance 
of  a  safety  sensitive  function  may 
present  a  safety  risk  can  be  removed 
nom  performing  that  function. 

•  'The  testing  method  used  for  the 

screening  test  ^ould  minimize  the 
occurrence  of  false  positives  and  false 
negatives  and  should  meet  stringent 
standards  for  precision  and  accuracy 
(e.g.,  —  .005  at  0.02  alcohol 

concentration). 

•  The  testing  method  used  for 
screening  tests  should  provide  a  resuh 
at  the  time  and  place  of  the  test  and  be 
specific  for  measruing  alcohol 
concentration. 

•  The  testing  methods  used  for 
confirmation  tests  should  provide  a 
printed,  permanent  record  of  the  test 
number  and  test  result,  in  order  to  avoid 
imcertainty  about  whether  this 
employee  took  this  test  with  this  result. 
The  testirrg  methods  used  for  screening 
tests  should  provide  either  this  kind  of 
record  or  be  used  in  conjunction  with 
procedures  that  provide  a  record  of  the 
test  resuh  linked  to  the  individual 
tested  through  some  form  of  permanent 
documentation.  The  purpose  of  this 
criterion  is  to  prevent  collusion  and 
cheating. 

•  The  testing  methods  used  for 
screening  and  confirmation  tests  should, 
as  a  policy  matter,  be- as  non-in vasive  as 
possible. 

At  the  present  time,  only  evidential 
breath  testing  methods  meet  all  these 
criteria  for  screening  and  confirmation 
tests.  Applying  these  criteria  strictly 
would  result  in  a  final  rule  that,  like  the 
.  NPRM,  permitted  only  evidential  breath 
testing  for  both  tests.  The  points  made 
by  commenters  favoring  the  NPRhl 
approach  further  support  using 
evidential  breath  testing  for  both  tests. 

The  Department,  to  achieve  a 
reasonable  balance  between  the  legal 
and  policy  goals  on  which  the  criteria 
are  based  and  commenters’  desire  for 
greater  flexibility,  is  modifying  the 
approach  proposed  in  the  NPRM.  First, 
the  final  rule  will  permit  EBTs  that  are 
on  the  NHTSA  CPL,  but  that  do  not 
meet  the  additional  requirements  for 
confirmation  EBTs  (e.g.,  sequential 
numbering  and  print-out  capability),  to 
be  used  for  any  screening  test.  While 
these  EBTs  may  be  used  for  screening 


tests  at  this  time,  because  NHTSA  has 
determhoed  them  to  meet  appropriate 
accuracy  and  precision  standards.  iKm- 
evidential  breath  screening  devices  (e.g., 
“breath  tubes”)  may  not  be  used  at  this 
time.  » 

SecoiKl,  in  an  NPRM  published  in 
today’s  Federal  Register,  the 
Department  will  propose  to  permit 
blood  testing  to  be  used  in  limited 
circumstances.  In  the  case  of  a 
reasonable  suspicion  test  or  a  post¬ 
accident  test,  where  an  EBT  meeting  the 
requirements  of  pert  40  is  not  readily 
available,  the  employer  could  use  blood 
testing  for  the  confirmation  test  Blood 
alcohol  testing  would  also  be  available 
as  an  option  in  “shy  lung”  situations. 
This  NPRM  also  proposes  blood  testing 
procedures  to  be  used  in  these 
circrimstances.  The  rationale  for 
allowing  this  limited  use  of  blood 
testing  is  discussed  in  the  preamble  to 
the  NPRM. 

'Third,  the  Department  is  also 
publishing  in  telly’s  Federal  Register  a 
notice  proposing  to  adopt  criteria  and 
procedures  that  would  permit 
additional  alcx^ol  screening  devices  to 
be  used  for  screening  tests  in  the 
program.  This  proposal  would  be 
intended  to  re^t  in  the  adoption  of 
model  specifications  far  a  conforming 
products  hst  for  alcohol  screening 
devices.  Under  this  proposal, 
manufacturers  of  devices  could  submit 
their  products  to  DOT  for  evaluation 
and,  if  their  devices  met  the  model 
specifications,  the  Department  would 
authorize  their  use  as  screening  devices 
in  DOT-mandated  alcohol  testing.  This 
approach  will  permit  greater  flexibility 
in  the  use  of  screening  devices  that  are 
not  now  appropriate  for  use.  including 
those  supported  by  their  manufacturers 
and  others  in  comments  to  the  part  40 
docket,  if  they  are  able  to  meet  DOT 
model  specifications. 

With  respect  to  costs,  commenters 
had  three  basic  concerns.  First, 
commenters  believed  that  EBTs  meeting 
all  the  NPRM’s  requirements  would  be 
too  expensive.  .Some  commenters 
believed  that  addii\g  features  such  as  a 
sequential  numbering  and  printout 
capability  would  add  considerably  to 
the  cost  of  the  devices.  The 
Department’s  information,  included  in 
our  regulatory  evaluations,  and  based  on 
data  obtained  from  manufacturers, 
suggests  that  the  list  price  per  imit  of  an 
EBT  meeting  all  the  NTRM  criteria  for 
use  in  confirmation  tests  is  about  $2000. 
(There  are  some  indications  that  prices 
may  be  lower  for  purchases  in  quantity.) 
'There  are  other  EBTs  on  the  CPL, 
available  under  the  final  rule  to  be  used 
for  screening  tests,  that  list  for  about 
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$1000.  again  with  the  possibility  of 
lower  prices  for  purchases  in  quantity. 

Because  the  Department  is  proposing 
to  permit  blood  testing  in  post-accident 
and  reasonable  suspicion  situations 
where  a  breath  testing  unit  is  not  readily 
available,  the  numbers  of  EBTs  that  any 
employer  would  have  to  obtain  may  be 
r''duc^  si^ficantly  from  earlier 
estimates.  lowering  many  commenters* 
estimated  capital  costs  of  the  program. 
This  is  becaxise  employers  would  not 
have  to  provide  an  EBT  at  all  its  woric 
sites  against  the  contingency  of  a 
reasonable  suspicion  or  post-accident 
test  happening  there,  as  a  niunber  of 
employers'  estimates  assumed. 
Commenters  identified  having  to  pre¬ 
position  EBTs  at  all  work  sites,  even  the 
small  and  remote  ones,  as  a  major  cost 
of  compliance  with  the  NPRM  (even 
though  the  NPRM  would  not  have 
imposed  this  requirement).  In  addition 
making  blood  testing  available  means 
that  the  time  workers  would  be  held  out 
of  service  pending  a  test  would  be 
reduced  significantly,  resulting  in 
further  savings.  We  refer  commenters  to 
today’s  NPRM  on  blood  alcohol  testing 
for  further  information. 

Second,  commenters  expressed 
concern  about  the  costs  of  training 
personnel  and  maintaining  and 
calibrating  the  instruments.  While 
training  can  be  expensive,  we  believe 
that  these  costs  are  difficult  to  avoid  if 
the  accuracy  and  integrity  of  the  testing 
program  are  to  be  protected.  As  other 
devices  are  approved  under  the 
Department’s  forthcoming  procedures, 
employers  will  have  the  opportunity  to 
determine  if  use  of  other  methods  will 
reduce  their  overall  costs. 

Third,  some  commenters  (es{}ecially 
from  the  railroad  industry)  who  already 
use  EBTs  expressed  concern  about  the 
costs  of  the  additional  features  that  the 
NPRM  would  have  required  (e.g., 
sequential  niunbering  capacity,  print¬ 
out  capability).  The  final  rule  responds 
to  these  concerns  by  allowing  EBTs 
wthout  these  features  to  be  used  for 
screening  purposes.  A  railroad  could 
use  its  existing  EBTs  (assuming  they  are 
on  the  NHTSA  CPL)  for  screening  tests, 
while  obtaining  only  as  many  of  the 
machines  with  the  additional  features  as 
it  needed  for  confirmation  testing.  This 
would  reduce  the  additional  costs  that 
these  employers  would  have  to  incur. 

When  the  Department  issues  a  broad 
mandate  for  employee  testing,  the 
overall  effect  is  likely  to  be  the  creation 
of  additional  opportunities  for 
professionals,  manufacturers,  and  other 
businesses  to  serve  the  markets  created 
by  the  DOT  requirements.  These 
opportunities  can  fairly  be  ijxpected  to 
lead  to  an  influx  of  participants  into  the 


market.  There  is  ample  evidence  that 
this  has  been  the  case  in  the 
Department’s  drug  testing  program,  and 
it  is  reasonable  to  expect  that  similar 
economic  opportunities  will  draw 
businesses  and  professionals  into  the 
alcohol  testing  market.  The  Department 
believes  that  this  factor  is  likely  to 
outweigh.  ^  a  substantial  margin,  any 
deterrent  effects  on  participation  in  the 
program  related  to  equipment  or 
training  costs,  the  newness  of  the 
procediires,  liability,  or  the  willingness 
of  businesses  and  professionals  to 
participate. 

Comments  that  potential  participants 
would  be  deterred  for  these  reasons 
were,  for  the  most  part,  speculative. 
Given  the  market’s  response  to  the  drug 
testing  rules  since  1988,  it  is  fairer  to 
assume  that  the  market's  response  to  the 
even  larger-scale  alcohol  testing 
program  will  not  be  timid.  With  respect 
to  the  issue  of  sufficient  EBTs  being 
available,  the  Department  has  contacted 
EBT  manufacturers,  and  we  do  not 
anticipate  any  serious  shortage  of 
devices  as  the  program  begins  operation. 
If,  at  any  time,  the  Department  learns 
that  there  are  inadequate  supplies,  the 
Department  could  postpone  or 
otherwise  modify  its  ndes. 

While  the  image  of  a  large,  angry, 
intoxicated  employee  confronting  a  90- 
pound  female  BAT  over  a  positive  result 
is  a  graphic  one,  the  speculation  and 
spotty  anecdotal  evidence  provided  by 
commenters  to  back  up  their  concern  on 
this  matter  is  not  sufficient  to  cause  the 
Department  to  retreat  from  its  position 
that  immediate  results  are  needed.  (This 
concern  goes  to  any  testing  method  that 
provides  an  immediate  result,  not  just  to 
breath  testing.  It  might  app>ear  even 
more  strongly  in  a  situation  in  which  an 
individual  is  told,  as  the  result  of  a  non- 
evidential  screen,  that  he  is  to  “stand 
down”  and  not  work  for  three  days 
while  a  laboratory  test  result  is 
obtained.) 

The  point  of  getting  an  immediate 
result  is  safety:  if  an  employee,  of 
whatever  size,  has  a  higher  alcohol 
concentration  than  the  Department’s 
rules  permit,  the  individual  should  not 
be  performing  a  safety-sensitive 
function.  In  the  interest  of  safety,  we 
need  to  stop  the  individual’s 
performance  of  that  function  now,  not 
two  or  three  days  later  when  a 
laboratory  test  result  becomes  available. 
We  also  want  to  prevent  the 
unnecessary  cost  of  holding  an 
employee  out  of  service  for  two  or  three 
days  pending  laboratory  results 
following  a  non-evidential  screen.  BATs 
are  not  given  the  responsibility  of  taking 
a  driver’s  keys  away.  The  DOT  alcohol 
testing  form  includes  a  statement,  to  be 


signed  by  the  employee,  that  persons 
who  test  positive  should  not  drive  or 
p>erform  other  safety-sensitive  functidns. 
Employers  have  a  responsibility,  as  part 
of  their  alcohol  education  for 
employees,  to  emphasize  that 
employees  must  cease  performing  safety 
sensitive  functions  if  they  test  positive. 

The  Department  does  not  believe  that 
'it  is  necessary  to  use  two  separate  EBTs 
in  order  to  have  a  valid,  defensible 
result.  EBTs  on  the  NHTSA  CPL  are 
designed  for  accuracy,  and  the  internal 
and  external  calibration  checks  built 
into  the  Department’s  procedures  are 
sufficient  insurance  against  error. 

(Where  employers  choose  to  use  an  EBT 
without  the  additional  features  for 
screening  tests,  of  coiirse,  the  employer 
will  necessarily  use  a  different  machine 
for  the  confirmation  test.)  The 
Department  Is  convinced  that  EBTs 
meeting  its  requirements  are  sufficiently 
accurate  and  reliable,  at  the  alcohol 
concentrations  that  will  be  tested  for, 
and  that  excessive  invalidations  of  tests 
or  successful  lawsuits  or  grievances  will 
not  occur.  Similarly,  the  likelihood  of 
extensive  errors  by  testing  personnel 
should  be  diminished  by  the  BAT 
training  requirements. 

Manufacturers  of  alternative  testing 
devices,  and  some  other  commenters  as 
well,  advocated  various  other  methods 
of  testing,  particularly  for  screening 
tests.  As  noted  above,  the  Department 
intends  to  take  action  that  could  result 
in  decisions  to  authorize  use  of  other 
screening  devices  and  to  authorize  the 
use  of  blood  testing  in  some 
circumstances.  The  Department  has 
decided  not  to  permit  the  use  of  these 
alternative  methods  imtil  they  can  meet 
the  criteria  we  believe  are  necessary  for 
accurate  testing  meeting  the 
requirements  of  the  statute.  The 
following  paragraphs  summarize  the 
Department’s  reasons  for  not  permitting 
the  use.  at  this  time,  of  other  testing 
methods: 

Blood  Testing 

•  This  is  the  most  invasive  form  of  testing. 

•  Employees  may  fear  needles  or  fear 
infection  firom  improper  medical  procedures. 

•  Additional  collection  procedures,  chain 
of  custody  procedures,  and  equipment 
requirements  would  be  needed,  making 
regulatory  requirements  more  complex. 

•  Laboratory  certification  standards  and 
testing  protocols  would  need  to  be 
established.  As  noted  in  the  accompanying 
NPRM,  this  poses  potentially  significant 
problems  even  in  the  limited  context  in 
which  the  Department  is  proposing  to  permit 
the  use  of  blood  testing. 

•  Results  would  not  be  available  for  at 
least  24  hours,  and  could  take  3-4  days  to 
arrive.  Confirmed  results  would,  therefore, 
not  be  available  at  the  time  the  employee  was 
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affected  by  alcchol,  which  would  reduce  the 
safety  benefits  of  the  program. 

Urine  Testing 

•  Present  laboratory  certification  standards 
and  testing  protocols  do  not  cover  urine 
testing  for  alcohol.  There  would  have  to  be 
additional  laboratory  certification  procedures 
and  testing  protocols  developed  for  urine 
testing. 

•  Urine  testing  for  alcohol  (as  distinct  from 
drugs)  requires  a  complex  collection  process, 
involving  two  sep>arate  voids  with  an  interval 
between  them.  Addition  of  a  preservative  to 
prevent  the  creation  of  alcoh<d  by  microbial 
fermentation  is  also  recommended.  We 
would  need  to  add  new  collection 
procedures  to  accommodate  these 
requirements,  as  well  as  new  training 
requirements  for  collection  site  personneL 
These  additional  procedures  would  make  the 
collection  process  more  complex  and 
multiply  the  chances  for  errors. 

•  Urine  testing  is  regarded  as  the  least 
acciuate  method  currently  available  for 
determining  the  amount  of  alcohol  in  the 
body. 

•  A  blood  to  urine  ratio  has  not  been 
definitively  established,  making  it  difficult  to 
equate  a  urine  test  result  for  alcohol  to  a 
particular  blood  or  breath  alcohol  level. 

•  There  are  greater  costs  of  employee 
“do%vntime,’’  for  transporting  the  employee 
to  a  collection  site  for  testing  and  for  the 
longer  collection  procedure. 

•  Testing  of  urine  specimens  would  have 
to  take  place  in  a  laboratory.  Results  would 
not  be  available  for  at  least  24  hours,  and 
could  take  3—4  days  to  arrive.  Confirmed 
results  would,  therefore,  not  be  available  at 
the  time  the  employee  was  affected  by 
alcohol,  which  would  reduce  the  safety 
benefits  of  the  program. 

Saliva  Testing 

•  Especially  at  low  alcohol  levels,  saliva 
devices  are  likely  to  have  a  higher  rate  of 
false  positives  and  negatives  than  EBTs  on 
the  CPL. 

•  Some  saliva  devices  do  not  provide 
quantitative  results. 

•  Because  saliva  screening  testing  devices 
are  disposable,  and  do  not  generate  a  record 
of  the  test,  ascertaining  whether  a  particular 
employee  took  a  particular  test  and  had  a 
particular  result,  or  that  the  test  took  place 
at  all,  would  be  difficult.  (The  use  of  a  log 
book,  which  helps  to  address  this  concern 
where  EBTs  without  sequential  numbering  or 
printout  capabilities  are  used,  would  be 
difficult  in  the  case  of  disposable  devices. 

The  log  book  would  accompany  the  EBT 
wherever  It  went,  which  would  not  be 
possible  with  disposable  devices.) 

•  There  are  different  saliva-based 
technologies,  each  requiring  the 
establishment  of  criteria  for  accuracy, 
reliability,  etc.  Until  NHTSA  criteria  are 
established  for  these  technologies,  it  is 
premature  to  permit  their  use  in  the  DOT 
program. 

•  If  laboratory  confirmation  methods  (e.g., 
blood)  are  used  in  combination  with  saliva 
screens,  confirmation  results  would  not  be 
available  for  at  least  24  hours,  and  could  take 
3-4  days  to  arrive.  Confirmed  results  would. 


therefore,  not  be  available  at  the  time  the 
employee  was  afiected  by  alcohol,  which 
would  reduce  the  safety  benefits  of  the 
program.  If  breath  testing  confirmation  is 
used,  cost  savings  claimed  for  the  use  of 
disposable  devices  over  the  use  of  breath 
testing  for  both  screening  and  confirmation 
testing  would  be  reduced  substantially. 

•  The  Department  would  have  to  establish 
additional  procedures,  training  requirements, 
quality  control  requirements,  etc.  for  saliva 
testing,  adding  fu^er  complexity  to  the 
program. 

Non-evidential  Breath  Testing 

•  Non-evidential  breath  devices  (Le., 
disposable  devices  and  others  not  on  the 
CPL)  have  a  higher  rate  of  false  positives  and 
negatives  than  evidential  EBTs. 

•  Ncm-evidential  fe^th  screening  testing 
devices  do  not  generate  a  record  of  the  test, 
so  that  ascertaining  whether  a  particular 
employee  took  a  particular  test  and  had  a 
particular  result,  or  that  the  test  took  place 
at  all.  would  be  difficult  (The  use  of  a  log 
book,  which  helps  to  address  this  concern 
where  EBTs  without  sequential  numbering  or 
printout  capebilities  are  used,  would  be 
difficult  in  the  case  of  disposable  devices. 

The  log  book  would  accompany  the  EBT 
wherever  it  went,  which  would  not  bo 
possible  with  disposable  devices.) 

•  If  laboratory  confirmation  methods  (e.g., 
blood)  are  used  in  combination  with  non- 
evidential  breath  screens,  confirmation 
results  would  iK>t  be  available  for  at  least  24 
hours,  and  could  take  3—4  days  to  arrive. 
Confirmed  results  would,  therefore,  not  be 
available  at  the  time  the  employee  was 
affected  by  alcohol,  which  would  reduce  the 
safety  benefits  of  the  program.  If  breath 
testing  confirmation  is  used,  cost  savings 
claimed  for  the  use  of  non-evidential  devices 
over  the  use  of  evidential  breath  testing  for 
both  screening  and  confirmation  testing 
would  be  reduced  substantially. 

•  Non-evidential  EBTs  on  the  market 
appear  to  vary  greatly  in  type  of  technology 
used,  quality,  and  accuracy.  Until  NHTSA 
criteria  are  establisherPfor  these  devices,  it  is 
premature  to  permit  their  use  in  the  DOT 
program. 

•  The  Department  would  have  to  establish 
additional  procedures,  training  requirements, 
quality  control  requirements,  etc.  for  non- 
evidential  breath  testing,  adding  further 
complexity  to  the  program. 

Performance  Testing 

•  The  statute  requires  testing  for  dlcohol 
concentration,  not  diminished  performance. 

A  test  for  performance  appears  not  to  meet 
this  statutory  requirement. 

•  Performance  tests  are  very  unspecific, 
which  could  result  in  positives  caused  by  a 
wide  variety  of  things  other  than  alcohol  use 
(e.g.,  illness,  prescription  or  over-the-counter 
medication,  fatigue,  emotional  distress).  This 
would  lead  to  many  unnecessary 
confirmation  tests  and  could  result  in 
employees  being  taken  off  the  job  while 
awaiting  confirmation  test  results,  adding 
extra  costs  for  employers  and  employees. 

•  The  accuracy  of  many  performance 
testing  devices  is  unproven. 

•  Many  performance  testing  devices  do  not 
generate  a  record  of  the  test.  Ascertaining 


whether  a  particular  employee  took  a  t 
particular  test  and  had  a  particular  result,  or 
that  the  test  took  place  at  all,  could  be 
difficult  ^ 

•  Most  performaru»  testing  devices  require 
the  establishment  of  individual  baseline  data 
for  each  employee,  which  can  be  a  time- 
consuming  and  costly  procedure. 

•  In  many  systems,  performance 
evaluation  must  relate  to  critical  job  skills, 
measures  of  which  have  not  been  established 
for  many  occupations. 

•  Performance  testing  devices  or  systems 
on  the  market  appear  to  vary  greatly  in 
quality  and  accuracv.  Until  NHTSA  criteria 
are  established  for  these  devices,  it  is 
premature  to  permit  their  use  in  the  DOT 
program. 

•  The  Department  would  have  to  establish 
additional  procechires,  training  requirements, 
quality  control  requirements,  etc.  for 
performance  testing,  adding  further 
complexity  to  the  program. 

This  discussion  is  in  the  context  of  an 
extensive,  multi-modal  testing  program, 
including  pre-employment  and  random 
testing  as  well  as  reasonable  suspicion 
and  post-accident  testing.  Greater 
protections  are  needed  in  such  a 
program,  particularly  in  the  absence  of 
procedural  protections  present  in  some 
existing  programs  that  may  use  non- 
evidential  testing  in  some 
circumstances.  For  example,  the  Coast 
Guard  post-accident  alcohol  testing 
program  can  involve  administrative 
proceedings  in  which  the  employee  has 
the  opportunity  to  challenge  test  results 
before  a  license  is  revoked  or  an 
investigative  inquiry  at  which  further 
evidence  could  be  introduced. 

Breath  Alcohol  Technicians 
The  NPRM  proposed  that  breath 
alcohol  technicians  (BATs)  be  trained  to 
proficiency  in  using  EBTs  and  in  DOT 
alcohol  testing  procedures,  using  a 
NHTSA-  or  state-approved  course.  The 
competence  of  the  BAT  would  have  to 
be  documented.  Additional  (i.e., 
refresher)  training  would  be  required,  as 
needed,  to  maintain  proficiency.  An 
employee’s  sup>ervisor  could  not  act  as 
the  BAT  for  that  employee  unless 
allowed  by  a  DOT  r^e  and  no  other 
qualified  BAT  were  available. 

Commenters  spoke  to  several 
provisions  of  this  section.  Six 
commenters  favored,  and  15  opposed, 
requiring  BATs  to  be  tested  to  ensure 
that  they  are  alcohol  free  (an  issue  about 
which  the  Department  had  asked  a 
question  in  the  NPRM  preamble).  A 
number  of  the  opponents  said  that  this 
issue  should  be  decided  by  the  BATs’ 
employers.  The  Department  is  not 
adopting  this  idea,  which  we  believe  to 
be  unnecessary  to  the  pro^am. 

Forty-nine  comments  addressed  the 
training  and  qualification  of  BATs.  All 
these  commenters  favored  training. 
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though  two  mentioned  that  training 
might  be  very  costly  or  difficult, 
especially  for  smaller  companies. 

Sixteen  comments  said  that  it  was  not 
necessary  for  the  regulation  to  specify 
that  BATs  be  trained  in  the 
pharmacology  and  physiology  of 
alcohol,  about  whitm  the  NPRM 
preamble  had  asked  a  question.  Three 
commenters  took  the  opposite  position. 
The  Department  agrees  that  this  training 
is  not  needed  for  BATs,  whose  training 
should  be  focused  on  the  proper 
operation  of  testing  devices. 

Seventeen  commenters  supported  the 
NPRM  approach  (including  the  concept 
of  “training  to  proficiency’’),  while  two 
thought  the  NPRM  too  vague.  Eleven 
favoi^  specific  numbers  of  hours  of 
training,  ranging  fiom  4  to  40,  with  most 
of  the  comments  suggesting  something 
between  4  and  8  hours.  Two  expressed 
support  of  recurrent  training,  one  asking 
for  a  more  specific  requirement  ^an  the 
NPRM  proposed-  The  Department 
believes  it  is  most  relevant  to  ensure  the 
BATs’  proficiency.  Our  goal  is  to  ensure 
that  BATs  are  able  to  use  the  testing 
devices  that  they  will  operate.  The 
Department  believes  that  the  best  way  to 
mejce  sure  that  BAT  training  results  in 
proficient  operators  is  to  require  that 
BAT  training  include  a  course  that  is 
equivalent  to  the  DOT  Model  Course. 
Courses  followed  by  state  law 
enforcement  agencies  and  other 
organizations  appear  to  vary 
substantially  from  one  anoUier,  and  may 
be  focused  on  breath  testing  in  other 
contexts  (e.g.,  enforcement  of  DUI  laws). 
NHTSA  will  review  training  courses 
and  issue  determinations  concerning 
whether  they  are  equivalent  to  the 
NHTSA  Model  Course. 

Who  should  be  a  BAT?  Twenty-two  of 
23  commenters  supported  permitting  a 
trained  law  enforcement  officer  to  act  as 
a  BAT.  The  Department  agrees  that  it  is 
appropriate  to  authorize  trained  law 
enforcement  officers  to  act  as  BATs  (e.g., 
off-duty  officers  under  contract  to  an 
employer),  as  long  as  they  have  been 
certifi^  by  a  state  or  local  law 
enforcement  agency.  'The  officers  would 
have  to  follow  DOT  testing 
requirements,  including  this  part,  and  to 
be  certified  to  operate  the  EBT  used  in 
the  DOT-memdated  test.  'The  officers 
could  perform  any  typo  of  DOT  test. 
Except  for  the  FHWA  rule,  the  OA  rules 
do  not  permit  the  substitution  of  law 
enforcement  tests  for  tests  conducted 
under  DOT  procedures. 

'Thore  was  less  consensus  on  the  issue 
of  supervisors  as  BATs.  Sixteen 
conunenters  favored  allowing  properly 
trained  supervisors  to  act  as  BATs, 
pointing  out  that,  particularly  in 
reasonable  suspicion  or  post-accident 


testing,  or  at  remote  sites,  supervisors 
may  the  most  readily  available,  or 
perhaps  the  only  available,  trained 
BATs.  Eleven  offier  commenters 
disagreed,  most  saying  that  an 
employee’s  supervisor  should  never  be 
the  employee’s  BAT.  These  commenters 
appeared  concerned  about  the 
appearance  or  reality  of  a  conflict  of 
interest  between  the  supervisor’s 
managerial  role  and  his  objectivity  as  a 
BAT.  The  Department  believes  that, 
when  possible,  someone  other  than  an 
employer’s  supervisor  must  act  as  a 
BAT  for  the  employee’s  test.  However, 
a  supervisory  BAT  is  better  than  no  BAT 
at  alL  To  enable  a  test  to  go  forward 
when  no  other  BAT  is  available  in  a 
timely  manner,  the  Department  will 
permit  a  BAT-txained  supervisor  to 
conduct  the  test  However,  if  a  DOT 
operating  administration  regulation 
prohibits  the  use  of  a  supervisor  in  this 
role  (e.g.,  in  reasonable  suspicion 
testing),  the  supervisor  may  not  act  as 
the  BAT  even  in  this  circumstance. 

EBT  Technology 

The  NPRM  required  EBTs  used  for 
screening  and  confirmation  testing  to  be 
on  the  NHTSA  CPL,  have  the  capacity 
to  print  out  triplicate  (or  three 
consecutive  identical)  results,  assign  a 
sequential  number  to  each  test, 
distinguish  alcohol  from  acetone  at  the 
0.02  alcohol  concentration  level,  and 
have  the  capability  for  performing  both 
air  blanks  and  external  calibration 
checks.  Commenters  addressed  a 
number  of  points  concerning  EBT 
technology. 

Some  commenters  pointed  to  what 
they  viewed  as  shortcomings  of  the  CPL 
itself,  particularly  that  it  did  not  require 
EBTs  to  be  accurate  at  the  0.02  level. 
This  was  true  of  the  CPL  at  the  time  the 
NPRMs  were  issued;  however,  NHTSA 
has  since  modified  the  model 
specifications  for  the  CPL  to  require 
accuracy  and  precision  at  the  0.02  level. 
Other  commenters  said  that  since 
inclusion  on  the  CPL  is  based  on  testing 
of  a  prototype,  rather  than  testing  of 
each  device,  the  CPL  was  an  inadequate 
assurance  of  accuracy.  The  final  rule 
does  not  rely  on  the  CPL  alone  to  ensure 
accuracy,  however.  The  rule  requires 
there  to  be  a  quality  assurance  plan 
(QAP)  for  the  instrument  as  well  as  air 
blanks  and  external  calibration  checks. 

As  noted  above,  a  number  of 
commenters  criticized  the  requirement 
for  printing  results  and  sequential 
numbering  capability,  saying  that  these 
features  were  imnecessarily  costly.  Any 
device  on  the  CPL  should  ^  able  to  be 
used,  one  of  these  commenters  said.  The 
final  rule  responds  to  these  comments 
by  allowing  any  device  on  the  CPL  to  be 


used  for  screening  tests,  with  the 
additional  features  required  only  on 
those  machines  used  for  confirmation 
testing.  'This  should  reduce  the  number 
of  the  more  expensive  models 
ei]^loyers  will  have  to  obtain. 

Some  commenters  expressed  concern 
about  radio  frequency  interference  (RFI) 
affecting  the  re^ts  of  some  types  of 
EBTs.'The  concern  is  that,  in  airports 
and  other  locations  where 
communications  or  other  electronic 
equipment  is  operating,  alcohol 
concentration  readings  could  be 
distorted.  DOT  asked  manufactrirers 
about  this  issue,  who  said  that  most 
models  of  EBTs  are  shielded  to  avoid 
this  problem.  NHTSA  tested  three 
models  of  EBTs  at  Washington  National 
Airport  and  detected  no  RFI  efiects  on 
their  readings.  In  addition,  NHTSA 
plans,  as  part  of  its  process  for 
reviewing  quality  assurance  plans  (see 
discussion  below),  to  have 
manufactiirers  establish  operational 
guidelines  to  avoid  RFI  problems.  The 
Department  believes  that  it  is  not 
necessary  to  modify  the  regulatory  text 
to  address  the  commenters’  concerns. 

Commenters  also  expressed  concern 
that  some  EBTs  might  not  be  able  to 
distinguish  acetone  from  some  alcohols. 
Commenters  also  questioned  the 
suitability  of  the  C3*L  for  instruments 
measuring  alcohol  concentrations  at  the 
0.02/0.04  levels,  since  the  CPL,  at  the 
time  of  the  NPRM,  did  not  address 
testing  at  these  levels.  As  noted  above, 
NHTSA  has  revised  the  model 
specifications  on  which  CPL  listing  of 
devices  is  based.  The  revised 
specifications  address  both  issues,  and 
EBTs  on  the  CPL  will  distinguish 
acetone  from  alcohol  and  be  accurate  at 
the  0.02/0.04  levels. 

A  few  comments  raised  other 
technical  issues  about  the  use  of  EBTs. 
One  issue  was  the  effect  of  altitude  on 
external  calibration  standards.  Altitude 
affects  gas  aerosol  standards;  NHTSA 
will  address  this  problem  by  requiring 
gas  aerosol  standards  on  its  CPL  for 
calibration  devices  to  be  criterion- 
referenced  for  various  altitudes. 

Another  concern  was  based  on  the 
belief  that  EBTs  that  display  results  to 
only  two,  rather  than  three,  decimal 
places  would  round  up.  That  is, 
commenters  were  concerned  that 
someone  whose  actual  alcohol 
concentration  was  .036  would  be 
reported  as  a  0.04,  subjecting  the 
individual  to  heavier  sanctions.  EBTs  on 
the  CPL  provide  three-digit  displays,  so 
this  problem  does  not  arise  for  these 
devices. 

Finally,  some  commenters  expressed 
concern  that  defining  alcohol 
concentration  in  terms  of  grams  of 
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alcohol  per  210  liters  of  breath  was  not 
as  accurate  as  desirable  (or  as  accurate 
as  a  blood  alcohol  reading),  because  this 
ratio  could  vary  among  individuals.  The 
Department’s  information  is  that  any 
variation  is  very  minor  and  unlikely  to 
affect  the  results  of  a  breath  test  or  its 
consequences  under  these  rules.  In 
addition,  EBTs  are  typically  calibrated 
to  accoimt  for  any  variation  by  slightly 
imdercoimting  alcohol  concentration. 

Quality  Assurance  Plans 

The  NPRM  proposed  that  EBT 
manufacturers  would  develop  a  quality 
assurance  plan  (QAP)  for  each  EBT 
model.  The  plan  would  cover  such 
matters  as  external  calibration  methods, 
tolerances  and  intervals  and  inspection 
and  maintenance  requirements.  The 
manufacturer  would  have  to  obtain 
NHTSA  approval  of  the  QAP,  and 
employers  would  have  to  comply  with 
it.  This  compliance  includes  making 
external  calibration  checks  as  called  for 
in  the  QAP  and  taking  EBTs  out  of 
service  if  they  “flunk”  an  external 
calibration  check.  In  addition,  the 
employer  would  have  to  ensure  that 
inspection,  calibration  and  maintenance 
of  ^Ts  is  done  by  the  manufacturer,  a 
representative  certified  by  the 
manufacturer,  or  an  appropriate  state 
agency. 

On  the  basic  concept  of  the  QAP,  five 
commenters  supported  the  NPRM’s 
approach,  while  another  eight  said  that 
NHTSA,  rather  than  the  manufacturer, 
should  establish  the  standards.  Some  of 
the  latter  commenters  appeared 
concerned  that  manufacturers  may  have 
incentives  to  establish  requirements  for 
their  devices  that  were  not  optimal.  The 
Department  believes  that  NHTSA 
approval  of  the  QAPs  should  be 
sufficient  to  ensure  that  the 
manufacturer’s  standards  are  adequate 
and  that  the  manufacturers  are  better 
positioned  than  we  are  to  establish 
model-specific  requirements  for 
individual  EBTs.  For  this  reason,  we  are 
retaining  the  proposed  approach.  QAPs 
would  be  required  for  all  EBTs  on  the 
NHTSA  CPL  that  would  be  used  in 
DOT-required  alcohol  testing,  whether 
or  not  a  particular  EBT  met  the 
additional  requirements  of  this  part  for 
use  in  confirmation  testing. 

Commenters  suggested  a  wide  variety 
of  requirements  concerning  how 
frequently  an  external  calibration  test 
must  be  performed.  Some  of  the  ideas 
included  performing  such  checks  before 
and/or  .after  every  test,  after  every 
positive  test,  before,  during  and  after  the 
testing  shift,  every  day,  after  every  five 
tests,  every  thirty  days,  or  beforo 
disciplinary  action  is  taken  on  the  basis 
of  a  positive  test.  All  these  comments 


respond  to  a  basic  point:  if  an  EBT 
"flrinks”  an  external  calibration  check, 
positive  tests  conducted  on  that  device 
since  the  last  previous  successful 
external  calibration  check  must  be 
regarded  as  invalid.  This  fact  provides 
a  strong  incentive  to  employers  and 
BATs  to  conduct  these  che^s 
frequently  enough  to  avoid  retroactive 
invalidations  of  positive  tests.  In 
conjunction  with  the  manufacturer’s 
instructions  on  the  QAP,  this  incentive 
should  be  sufficient  to  induce 
employers  acting  in  good  faith  and 
testers  to  conduct  these  checks  at 
appropriate  intervals.  A  generally 
applicable  regulatory  requirement  for 
external  checks  of  c^ibration  at  a  stated 
interval,  on  the  other  hand,  would 
provide  less  flexibility  and  might  not  fit 
a  variety  of  situations  well. 

A  few  commenters  suggested  specific 
^pes  of  calibration  solutions  or 
obtaining  such  solutions  from  certified 
laboratories.  Others  suggested  that  the 
Department  establish  particular 
standards  for  external  calibration 
devices,  or  allow  use  of  only  those 
external  calibration  devices  that  are  on 
the  NHTSA  CPL.  Others  suggested 
particular  tolermce  standards  (e.g.,  +/  — 
.005).  The  Department  does  agree  that 
the  employers  should  use  external 
calibration  devices  that  are  on  the 
NHTSA  CPL,  and  this  requirement  has 
been  incorporated  into  the  final  rule. 

The  Department  does  not  certify 
laboratories  for  production  of  external 
calibration  solutions,  so  we  could  not 
reasonably  require  employers  to  obtain 
solutions  from  certified  laboratories.  For 
the  types  of  solution  that  work  best  with 
a  particular  machine,  or  for  the 
tolerance  standard  that  is  most  relevant, 
we  believe  that  reliance  on  the  QAP, 
based  on  the  manufacturer’s  knowledge 
of  the  behavior  of  its  product,  makes  die 
most  sense. 

On  the  subject  of  maintenance,  most 
commenters  supported  the  NPRM’s 
proposal  for  maintenance  by 
manufacturers,  or  their  representatives, 
and  careful  documentation  of  this 
activity.  These  provisions  have  been 
retained. 

Testing  Location 

The  NPRM  called  for  a  testing  site 
that  afforded  visual  and  aural  privacy  to 
the  employee,  though  in  unusual 
circumstances  a  test  could  be  conducted 
elsewhere.  The  site  would  h&ve  to  be 
secured.  A  mobile  facility  (e.g.,  a  van) 
that  met  the  requirements  could  be 
used.  At  the  site,  the  BAT  was  to 
supervise  only  one  employee’s  use  of  an 
EBT  at  a  time,  and  the  BAT  could  not 
leave  the  site  when  testing  was  in 
progress.  The  Department,  with  some 


modifications,  is  adopting  this  provision 
in  the  final  rule.  In  our  view,  privacy  in 
the  context  of  breath  alcohol  testing  is 
primarily  for  the  purpose  limiting  other 
persons’  access  to  information  about  the 
employee’s  test  result  In  contrast  to 
urine  drug  testing,  where  private 
elimination  functions  are  involved, 
privacy  need  not  be  as  strict  for  breath 
alcohol  testing.  We  have  also  eliminated 
references  to  the  site  being  “secured,”  as 
such,  because  this  term  could  lead  to 
confusion.  Our  concern  is  that 
imauthorized  persons  not  be  in  a 
position  to  see  or  overhear  test  results. 
We  are  not  requiring  that  testing  take 
place  behind  locked  doors,  in  a  totally 
enclosed  space,  or  in  a  dedicated  facility 
that  is  not  used  for  other  purposes. 

There  were  few  comments  on  this 
provision.  Two  commenters  noted  that 
privacy  could  be  hard  to  achieve  at  a 
remote  site.  The  NPRM  already  made 
allowance  for  this  problem,  however,  by 
saying  that  a  testing  location  did  not 
have  to  provide  full  privacy  in  imusual 
circumstances  such  as  a  post-accident  or 
reasonable  suspicion  test  in  a  remote 
location.  Other  comments  included  a 
concern  that  privacy  be  protected 
adequately,  that  too  much  privacy  could 
sharpen  the  concern  about 
confrontations  between  BATs  and 
employees,  and  that  privacy 
requirements  should  not  exclude  a 
witness  (e.g..  a  union  representative) 
from  the  testing  site.  The  provision 
establishes  a  general  performance 
standard  for  privacy  of  the  physical  site: 
It  does  not  address  the  issue  of  whether 
a  witness  may  be  present  (that  is  a 
matter  for  labor-management 
negotiation).  It  does  not  require  a  site 
that  is  so  isolated  that  a  BAT  could  not 
find  assistance  if  needed.  One 
commenter  asked  for  a  DOT-operated 
national  inspection  program  for  test 
sites,  analogous  to  the  DHHS  laboratory 
certification  program.  The  Department 
believes  that  such  a  system  would  not 
be  practicable,  given  the  very  high 
number  of  testing  sites  likely  to  be 
involved  with  the  program. 

Testing  Form  and  Log  Book 

The  NPRM  proposed  to  require  the 
use  of  a  standard  form  for  DOT- 
mamlated  testing,  which  employers 
could  not  modify.  It  would  be  a 
triplicate  form,  \^th  copies  for  the  BAT, 
employer,  and  employee.  The  colors  of 
each  copy  of  the  form  are  intended  to 
be  consistent  with  the  colors  of  the 
Department’s  drug  testing  form.  The 
Department  has  decided  to  adopt  this 
provision  with  minor  modifications. 

Seven  commenters  supported  the  . 
NPRM  provision  as  draft^  Thu^n 
commenters  favored  ha^ng  space  bn 
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the  form  for  recording  a  repeat  of  a  test, 
in.  order  to  reduce  papeiworL  The 
Department  believes  that  adding  space 
for  this  purpose  would  result  in  a 
longer,  more  con^licated  form. 

Moreover,  it  is  likely  to  be  cmly  in  a 
minority  of  cases  that  a  test  will  have  to 
be  repeated,  meaning  that  the  extra 
complexity  of  the  fonn  would  not  serve 
a  useful  purpose  in  most  cases.  For  this 
reason,  the  Department  is  not  adopting 
this  comment. 

Two  commenters  suggested  that  a 
combined  drug/alcohcd  form  be 
developed.  The  Departmimt  re^onds 
that,  because  of  the  differences  between 
drug  and  alcohol  testing,  it  would  be 
difficmh  to  develop  a  corniced  fonn 
that  would  not  be  too  cumbersome  and 
would  work  in  both  situatkois. 

Two  commenters  asked  that 
employers  be  able  to  modify  the  form. 
The  Departm«it‘s  experience  with  the 
drug  testixtg  program,  where  some 
modification  of  the  form  has  been 
permitted,  is  that  the  resulting  variety  of 
forms  leads  to  confusion,  errtHS,  and 
difficulty  in  com^^ting  the  form  by 
collecticm  site  personnel.  The 
Department  believes  that  an  unvarying, 
standard  form  will  minimize  these 
problems.  Employers  would  have  to  use 
the  form  exactly  as  presented  in 
Appendix  A  to  this  regulation  (though 
a  form  directly  generated  by  an  EBT 
could  be  smaller  and  would  not  need  a 
space  to  affix  a  separate  printed  resuh.) 
One  commenter  suggest^  that  DOT 
pwovide  the  forms  to  employers  free  of 
charge.  The  Department  does  not 
believe  that  this  is  an  appropriate  use  of 
Federal  funds. 

Two  commenters  asked  that  the  form 
specify  that  the  test  is  being  conducted 
under  the  authority  of  DOT  regulations. 
The  Department’s  experience  imder  the 
drug  testing  program  is  that,  for  lack  of 
such  a  statement,  some  employees  have 
been  confused  about  whether  a 
particular  test  was  being  conducted 
under  DOT  authority  or  simply  under 
the  employer’s  policy.  'The  form  being 
published  with  this  rule  includes  such 
a  statement.  The  result  of  includiirg 
such  a  statement  is  that  employers  are 
not  permitted  to  use  the  “DOT  form”  for 
a  test  not  conducted  under  DOT 
authority. 

Two  commenters  qxtestioned  the 
option  to  have  the  EBT  or  pwinter  print 
results  directly  on  the  form,  prefe^ng 
to  use  a  separate  form.  'The  regulation’s 
requirements  for  EBTs  used  in 
confirmation  testing  provides  this 
option,  which  is  approfuiate  to  provide 
flexibility.  An  employer  who  is 
uncomfcotable  with  one  approach  can 
use  the  other. 


’Tbis  section  of  the  rule  includes  a 
new  provi^oo  requiring  the  use  of  a  log 
book  with  EBTs,  used  ^  screening 
tests,  that  do  not  have  the  sequential 
numbering  and  printing  capabilities 
required  ^  devices  used  far 
confirmation  tests.  This  sectirm  spells 
out  the  requirement  for  the  log  book  and 
what  it  must  contain;  the  rationale  fc» 
the  log  book  requirement  is  discussed 
below. 

Preparation  for  Testing 

The  NPRM  proposed  that  the  BAT 
and  the  employee  provide  identification 
to  one  another  and  that  the  BAT  explain 
the  testing  procediue  to  the  employee. 

A  commenter  suggested  that  written 
information  be  provided  to  the 
employee,  so  that  the  briefing  could  be 
more  detailed  and  the  BAT  Imd  less 
verbal  work  to  perform.  The  employer 
may  provide  the  information  in  this 
fashion,  though  the  regulation  will  not 
require  it.  Other  comments  were  few 
cmd  supportive.  The  NPRM  provisions 
have  been  retained.  Sc»ne  provisions  of 
this  NPRM  section,  concerning  filling 
out  of  forms  and  refused  or  inccunplete 
tests,  have  been  moved  to  the  next 
section. 

Initial  Breath  Test  Procedures 
The  NPRM  proposed  to  require  an  air 
blank  before  and  after  the  scre^iui^  test, 
which  the  machine  had  to  pass  in  order 
to  stay  in  serv'ice.  The  NPRM  also 
included  proposed  requirements 
concerning  completing  the  test 
paperwork. 

Fifteen  commuters  addressed  the 
issue  of  air  blanks.  Seven  commenters 
agreed  with  the  NPRM  that  air  blanks 
should  be  required  before  and  after  each 
screening  test  Two  said  that  air  blanks 
are  not  technically  relevant  with  some 
types  of  EBTs.  Six  commenters  said  that 
an  air  blank  should  not  be  required  after 
a  test  when  the  result  was  less  than 
0.02,  as  this  was  a  waste  of  time.  Some 
of  these  commenters  favored  pre-test  air 
blanks,  however.  One  commenter 
supported  only  pre-test  air  blanks. 

The  Department  has  decided  that  it 
w'ill  not  require  air  blanks  either  before 
or  after  a  screening  test.  First,  most 
screening  test  results  will  be  below  0.02, 
making  post-test  air  blanks  of  limited 
value  in  those  cases.  Second,  pre-test  air 
blanks,  at  the  screening  stage,  are  not 
crucial  in  prevmitii^  “false  positives” 
for  employees,  since  no  action  against 
an  employee  may  be  taken  without  a 
confirmation  test.  'Third,  the  Department 
will  require  air  blanks  before 
cemfirmation  tests,  which  will  build  this 
protectiem  into  the  testing  process 
where  it  matters  most.  Fourth,  the 
E)epartment  is  permitting  all  EBTs  on 


the  NHTSA  CPL  to  be  used  in  screening 
tests,  and  some  of  these  instruments 
would  not  provide  any  durable  reemd  of 
an  air  blank,  even  if  they  were  able  to 
perform  air  blanks.  Fin^y,  the  absence 
of  a  requirement  for  air  blanks  on  the 
more  f^urat  scre^iing  tests  %rill  result 
in  some  cumulative  savings  of  BAT  and 
employee  time  and  wear  (m  the 
machines. 

The  NPRM  called  for  a  15-20  minute 
waiting  period  before  the  confirmation 
test;  no  such  waiting  period  was 
proposed  for  before  the  screening  test. 
Seven  commenters  favored  a  waiting 
period  before  the  screening  test,  ei^t 
opposed  it,  and  two  favor^  employer 
di^retion.  Because  the  confirmation 
testing  procedures  do  provide  fw  a 
waiting  period,  and  since  action  against 
an. employee  can  be  taken  only  on  the 
basis  of  a  confirmation  test,  we  brieve 
that  requiring  an  additional  waiting 
period  before  the  scre«3ing  test  would 
be  superfluous. 

The  NPRM  provision  addressed 
situations  in  which  the  printed  and 
displayed  results  did  not  match, 
proposing  that  such  tests  would  be 
invalid.  The  final  rule  modifies  this 
provision,  since  it  is  irrelevant 
concerning  instruments  that  do  not 
print  out  a  result  The  NPRM  provision 
remains  in  effect  for  EBTs  that  do  print 
out 

The  additional  flexibility  the 
Department  has  provided  in  screening 
testing  procedures,  by  permitting  the 
use  of  EBTs  that  do  not  have  sequential 
numbering  and  result  printing 
capabilities,  makes  it  more  difficult  to 
determine  that  a  test  of  a  particular 
employee,  with  a  particular  result,  has 
taken  place,  raising  the  possibility  of 
cheating  by  employers.  To  mitigate  this 
potential  problem,  the  final  rule  will 
require  a  log  book  to  be  kept  with  each 
EBT  used  for  screening  that  does  not 
have  the  sequential  numbering  and 
printout  capabilities.  (This  requirement 
does  not  apply  to  EBTs  meeting  the 
requirements  for  devices  used  for 
confirmation  testing.  )  The  BAT  will  fill 
out  a  log  book  entry  for  each  test  in 
addition  to  completing  the  alcohol 
testing  form.  'The  log  book  entries  are 
intended  to  serve  as  a  cross-check  on 
the  performance  and  result  of  a  test. 

There  were  several  comments  both  to 
this  section  and  the  next  section 
concerning  whether  the  cutoff  level  for 
a  test  to  which  consequences  for  the 
employee  would  attach  should  be  0.02. 
0.04,  or,  as  the  NPRM  proposed,  a 
bifurcated  0.02/0.04  standard,  %vith 
different  consequences  at  each  levri. 
The  rule  takes  the  latter  approach,  for 
reascHts  discussed  in  the  comratm 
preamble  to  the  OA  rules. 
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The  employee  is  told  to  sign  the  form 
after  the  test  has  been  taken.  I.f  the 
employee  does  not  do  so,  it  is  not 
regarded  as  a  refusal  to  take  the  test. 
Obviously,  it  would  be  silly  to  regard  as 
a  refusal  to  take  the  test  a  refusal  to  sign 
the  form  after  the  test  had  already  been 
successfully  conducted.  In  this 
situation,  the  BAT  is  required  to  not  the 
failure  to  sign  in  the  remarks  section  of 
the  form. 

Confirmation  Breath  Test  Procedures 

The  NPRM  instructed  the  BAT  to  tell 
the  employee  to  avoid  eating,  drinking, 
etc.  during  a  15-20  minute  interval 
between  the  screening  and  confirmation 
test,  though  the  test  would  continue 
even  if  the  employee  did  not  follow  the 
directions.  The  BAT  would  also  give  the 
employee  a  notice  not  to  drive  or 
perform  other  safety-sensitive  functions 
if  the  employee’s  alcohol  concentration 
were  0.04  or  greater.  After  performing 
the  same  steps  as  with  the  screening 
test,  the  BA’T  would  note  the  alcohol 
concentration  reading  and  transmit  the 
results  to  the  employer  in  a  confidential 
manner.  The  lower  of  the  two 
readings — screening  and  confirmation — 
would  control  the  result. 

There  were  29  comments  concerning 
the  waiting  period  before  the 
confirmation  test,  fifteen  of  which 
supported  the  15-minute  minimum  time 
proposed  in  the  NPRM.  Four  comments 
wanted  a  shorter  interval  {e.g.,  two  or 
five  minutes)  and  four  supported  a 
longer  interval  (e.g.,  20  or  30  minutes). 
Two  comments  opposed  any 
requirement  concerning  an  interval.  Six 
comments  either  wanted  no  maximum 
waiting  time  or  preferred  to  rely  on  the 
employer’s  or  EBT  manufacturer’s 
discretion. 

The  waiting  period  is  important.  It  is 
intended  to  give  the  employee  the 
opportunity  to  ensure  that  any  residual 
mouth  alcohol  does  not  influence  the 
result  of  the  confirmation  test. 

According  to  the  Department’s 
information,  fifteen  minutes  is  the 
minimum  period  after  which  one  can  be 
confident  that  any  residual  mouth 
alcohol  has  disappeared.  A  shorter 
interval  is  not  feasible  for  this  reason.  At 
the  same  time,  waiting  a  long  period 
between  tests  can  be  costly  in  terms  of 
lost  employee  time  and  could  influence 
the  outcome  of  the  confirmation  test.  In 
order  to  guard  against  lengthy  delays  in 
the  performance  of  confirmation  tests, 
which  can  allow  alcohol  concentration 
levels  to  fall,  the  final  rule  retains  the 
20-minute  maximum.  It  should  be 
pointed  out  that  faihng  to  observe  the 
minimum  15-minute  period  is  a  “fatal 
flaw’’  (see  §  40.79  (a)),  automatically 
invalidating  a  test.  This  is  because  the 


Department  believes  it  is  important  to 
prevent  artificially  high  readings  due  to 
mouth  alcohol  residue.  However,  taking 
longer  than  20  minutes  between  tests  is 
not  a  "fatal  flaw.’’  The  Department  is 
aware  that  circumstances  may 
sometimes  result  in  stretching  the  time 
between  tests  for  a  few  additional 
minutes. 

Another  issue  addressed  by 
commenters  in  a  variety  of  ways  was 
that  of  whether  the  screening  or 
confirmation  test  result  prevails  when 
one  is  higher  than  the  other.  Eighteen 
commenters  believed  that  the 
confirmation  test  should  prevail  in  all 
cases.  Two  commenters  supported  using 
the  higher  of  the  two  results,  while  three 
supported  using  the  lower  of  the  two 
results.  The  Department  believes  that  it 
is  more  understandable,  and  less 
potentially  confusing,  for  the 
confirmation  test  result  to  determine  the 
outcome  of  the  test.  The  confirmation 
test  will  always  have  to  be  performed 
using  the  most  reliable  methods.  Also, 
alcohol  concentration  can  still  be  rising 
at  the  time  of  the  screening  test. 

Although  it  is  also  possible  for  alcohol 
concentration  to  have  dropped  since  the 
screening  test,  the  Department’s 
requirement  for  the  confirmation  test  to 
be  conducted  a  short  time  after  the 
screening  test  should  minimize  any 
problem.  Finally,  this  approach  is 
consistent  with  that- the  Department 
takes  in  drug  testing.  Consequently,  in 
situations  in  which  a  confirmation  test 
is  needed,  the  final  rule  will  attach  ' 
consequences  only  to  the  confirmation 
test  result. 

Nine  commenters  asked  that  the  final 
rule,  unlike  the  NPRM,  provide  for 
medical  review  officer  (MRO)  review  of 
the  confirmation  test  result,  as  the 
Department  requires  in  drug  testing. 
Among  their  reasons  were  that  there 
could  be  valid  medical  or  food-related 
reasons  for  alcohol  concentrations,  that 
there  could  be  inadvertent  alcohol 
consumption,  that  sqmeone  should 
review  results  for  procedural  errors,  that 
an  MRO  should  play  the  role  assigned 
to  the  substance  abuse  professional 
(SAP)  by  the  proposed  rules,  or  that  the 
alcohol  rules  should  mirror  the  drug 
rules  as  much  as  possible. 

In  the  drug  testing  context,  an  MRO 
determines  whether  there  is  a  legitimate 
medical  explanation  for  an  individual 
having  in  his  or  her  system  a  substance 
which  is  otherwise  illegal.  The  alcohol 
rules  are  different  in  this  respect.  They 
prohibit  safety  sensitive  employees  from 
having  alcohol  concentrations  above 
certain  levels,  regardless  of  the  source  of 
the  alcohol.  An  alcohol  concentration  of 
0.04  resulting  from  drinking  beverage 
alcohol  has  the  same  consequences 


imder  the  rvdes  as  an  alcohol 
concentration  of  0.04  resulting  from 
ingesting  medication.  Both  uses  of 
alcohol  are  legal  (as  long  as  they  do  not 
violate  OA  rules  concerning  on-duty 
use,  pre-duty  abstinence,  etc.);  the 
resulting  alcohol  concentration  is 
prohibited  by  DOT  regulations  equally 
in  both  cases.  In  this  context,  there  is 
nothing  for  an  MRO  to  decide.  Inserting 
an  MRO  into  the  process  without  this 
key  function  would  add  to  the 
complexity  and  cost  of  the  system 
without  providing  any  benefits.  For 
these  reasons,  the  Department  will  not 
require  MRO  review  of  alcohol  testing 
results. 

The  NPRM  proposed  that  employers 
could  use  the  same  EBT  for  both  the 
screening  and  confiirmation  tests. 

Fifteen  commenters  objected  to  this 
proposal.  Some  said  that  an  entirely 
different  methodology  should  be  used 
for  the  two  tests.  'The  legal  issues 
section  of  the  preamble  discusses  this 
point.  Others  said  that  a  different  EBT 
should  be  used  for  each  test,  some 
making  the  argument  that  using  the 
same  machine  for  both  tests  constituted 
“repetition,”  but  not  “confirmation.” 
This  semantic  engument  is  not 
persuasive;  The  statute  does  not  require 
different  machines  to  be  used,  as  long  as 
the  machine  used  for  the  second  test 
meets  statutory  requirements.  (Of 
course,  where  an  employer  chooses  to 
use  a  preliminary  EBT  for  the  screening 
device,  it  will  necessarily  use  two 
different  machines.)  Because  of  the 
reliability  of  EBTs  meeting  the 
requirements  of  this  rule,  we  believe  it 
would  be  unnecessarily  expensive  to 
require  a  second  device  to  be  used, 
which  could  have  the  effect  of  roughly 
doubling  the  capital  equipment  costs  of 
the  program. 

Twelve  of  thirteen  commenters 
opposed  requiring  a  second 
confirmation  test  after  the  first 
confirmation  test  had  been  positive,  a 
matter  about  which  the  NPRM  preamble 
asked  a  question.  The  Department  does 
not  see  a  basis  for  requiring  a  second 
confirmation  test,  and  we  are  not  adding 
this  requirement  to  the  final  rule. 

A  few  commenters  suggested  getting 
rid  of  the  requirement  for  the  BAT  to 
not}^  someone  testing  positive  that  he 
or  she  should  not  drive.  The  Department 
has  decided  to  include  a  notice  to  this 
effect  on  the  alcohol  testing  form, 
making  direct  participation  by  the  BAT 
unnecessary. 

Two  commenters  suggested  that  the 
rule  be  cleuified  to  indicate  that  an 
employer  could  have  more  than  one 
representative  to  whom  results  are 
transmitted.  The  Department  has  done 
so. 
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Two  comments  supported,  and  two 
opposed,  the  practice  cd  beck 
extrapolation  to  obtain  a  result.  The 
Department's  NHlMs  proposed  that  the 
consequences  of  test  results  attach  cmly 
to  employees  whose  EBT  readings  were 
in  fact  at  the  stated  levels.  The 
Department  did  not  propose  to  attach 
these  consequences  to  inferences  frmn 
EBT  readings  about  what  an  employee’s 
alcohol  concentration  might  have  been 
at  an  earlier  point.  For  example,  if  an  • 
employee’s  EBT  test  result  were  .03,  the 
requirement  that  the  individual  not 
again  perform  safety-sensitive  functions 
until  he  or  she  was  evaluated  by  a 
substance  abuse  professional  (SAP)  and 
had  passed  a  retum-to-duty  test,  and  the 
requirement  that  the  individual  be 
subject  to  follow-up  testing,  would  not 
apply  because  the  employer,  SAP,  or 
other  party  believed  that  the 
individual’s  alcohol  concentration  had 
been  0.04  or  greater  prior  to  the  test. 
Given  the  wi^  individual  variations  in 
alcohol  metabolism  among  individuals, 
such  inferences  involve  considerable 
uncertainty.  The  Departnoent  is 
retaining  the  NPRM  provision  on  this 
point.  This  would  not  prevent  an  OA 
from  making  use  of  back  extrapolation 
in  certain  situations  (e.g.,  FRA  makes 
some  use  of  back  extrapolation  in  its 
existing  toxicological  testing  program, 
in  a  context  involving  the  use  of 
samples  of  two  di^rent  body  fluids; 
inquiries  into  accident  causation  or 
proceedings  to  revoke  DOT-issued 
certificates  or  licenses  held  by 
employees,  where  expert  testimony  can 
be  produced  with  the  protection  of  the 
due  process  procedures  of  a  hearing). 
These  situations  are  different  from  the 
use  of  back  extrapolation  by  employers 
in  interpreting  the  results  of  tests 
conducted  under  part  40,  however. 

There  will  be  some  cases  in  which  the 
BAT  who  conducts  the  screening  test 
and  the  BAT  who  conducts  the  , 
confirmation  test  are  different  popple. 
For  example,  BAT  #  1  conducts  a 
screening  test,  using  an  EBT  not  having 
sequential  numbering  or  printout 
capabilities,  in  location  A.  The 
confirmation  test,  using  a  device  that 
has  these  features,  happens 
subsequently  in  locatim  B,  and  is 
conducted  by  BAT  #2.  In  such  a  case, 
to  minimize  the  possibility  of  lost  forms 
or  other  errors,  the  final  nile  provides 
that  BAT  #  1  would  complete  the  form 
for  the  screening  test  and  give  the 
employee  bis  or  her  copy  of  the  form. 
BAT  #  2  would  then  start  a  new  form. 
The  sections  of  the  rule  concerning 
screening  and  confirmaticm  testing 
procedures  have  been  modified  to  this 
effect. 


Refused  and  Inctmphte  Tests 

The  final  rule,  in  §  40.67,  picks  up 
paragraphs  fiom  the  NFRM  that  do  not 
fit  conveniently  in  other  sections.  The 
first  provides  that  employee  refusals  to 
take  certain  actions  (e.g..  complete  and 
sign  St^  2  of  the  form,  provide  breath) 
constitute  a  refusal  to  be  tested.  Such 
refusals,  under  the  operating 
administration  rules,  have  the  same 
consequences  as  a  test  result  of  0.04  or 
greater.  The  NPRM  provision  on  which 
this  paragraph  is  based  was  not  the 
subject  of  comment.  The  second 
paragraph  provides  that  if  a  test  cannot 
be  completed,  or  an  event  occurs  that 
would  invalidate  the  test,  the  BAT 
would,  if  practicable.  lun  a  retest.  All 
seventeen  comments  on  the  subject 
favored  this  approach,  and  the 
Department  is  including  it  in  the  final 
rule. 

Inability  to  Provide  Sufficient  Breath 

The  NPRM  proposed  that  if  an 
employee  were  unable  to  provide 
enough  breath  for  an  adequate  sample, 
the  BAT  would  ask  the  employee  to  try 
again.  If  the  same  result  occurred,  then 
the  employee  would  be  referred  to  a 
doctor  for  a  medical  evaluation.  If  the 
doctor  determined  that  the  inability  to 
provide  breath  was  due,  or  probably 
due,  to  a  medical  ccmdition,  the  failure 
to  provide  the  sample  would  be 
excused.  If  not.  it  would  be  treated  as  a 
refusal. 

Four  comments  supported  the  NPRM 
provision.  Three  others  thought  that  this 
situation  was  unlikely  to  arise,  since 
only  an  employee  who  was  seriously 
disabled,  unconscious,  or  dead  would 
be  unable  to  provide  the  modest 
quantity  of  breath  required  to  complete 
a  test.  We  agree  that  this  situation 
should  not  occur  frequently,  but  we 
believe  it  is  sensible  to  have  a  procedure 
in  place  to  handle  the  occasional 
occurrence. 

Nine  commenters  suggested  that,  if 
the  employee  cannot  provide  sufficient 
breath,  the  employee  should  be  required 
to  provide  a  sample  of  a  body  fluid  (e.g., 
blood,  urine).  Two  comments  urged 
employer  discretion  in  these  cases.  Ten 
commenters  said  that  there  should  be  a 
medical  evaluation  in  all  cases  where  an 
employee  cannot  produce  sufficient 
breath,  though  these  commenters 
disagreed  with  each  other  about 
whether  the  employee  should  be  held 
out  of  safety-sensitive  functions  pending 
the  result  of  the  evaluation. 

Under  the  final  rule,  the  employer  is 
required  to  direct  the  employee  to  be 
medically  evaluated  in  "shy  hmg" 
cases.  The  final  rule  directs  the 
employer  to  ensure  that  this  evaluation 


occurs  as  soon  as  possible.  Employors, 
under  their  own  authority,  could  cdioose 
to  "stand  down"  an  employee  pending 
the  result  of  a  medical  evaluation,  but 
the  rule  does  not  require  this  step. 

In  addition,  the  accompanying  NPRM 
proposes  that  blood  testing  may  be  used 
in  post-accident  and  reascmable 
suspicion  testing  wdien  an  EBT  is  not 
readily  available.  SiiK^e  blood  testing, 
and  procedures  for  it,  may  become  part 
of  the  rule  for  these  purposes,  the 
IDepartment  is  responding  to  these 
comments  by  proposing  blood  testing  as 
an  option  (regardless  of  the  type  of 
testing  involved)  when  an  employee 
cannot  provide  a  sufficient  breath 
sample.  If  the  NPRM’s  proposal  is  made 
part  of  a  final  rule,  the  employer  would 
have  discr^cHi  concerning  which 
alternative  (blood  alcohol  testing  or  a 
medical  evaluation)  to  select.  Persons 
interested  in  this  iisue  are  asked  to 
comment  to  the  NPRM  docket. 

Invalid  Tests 

The  original  NPRM  listed  nine  “fatal 
flaws”  that  would  invalidate  breath 
tests.  An  invalid  test  is  neither  positive 
nor  negative,  zmd  it  has  no 
consequences  for  an  employee.  The 
NPRM  being  published  today  proposes 
a  similar  list  of  fatal  flaws  for  blood 
tests. 

The  NPRM  proposed  that  failure  to 
observe  the  15-minute  minimum 
w'aiting  period  before  the  confirmation 
test  would  be  a  fatal  flaw;  going  over  the 
20-minute  maximum  would  not. 
Comments  generally  agreed  with  this 
approach,  sotne  noting  that  if  exceeding 
a  maximum  waiting  time  were  to  be  a 
fatal  flaw,  the  outer  limit  should  be  30 
or  60  minutes  rather  than  20.  One 
commenter  opposed  making  observance 
of  the  minimum  a  fatal  flaw.  The 
Department  is  retaining  the  NPRM 
provisimi  on  this  point. 

The  Department  is  changing  the 
provision  concerning  air  blanks  to 
reflect  the  final  rule’s  requirement  of  an 
air  blank  before  only  the  confirmation 
test.  Likewise,  the  NPRM  provision 
making  the  device's  failure  to  print  out 
a  result  a  fatal  flaw  has  been  changed  to 
apply  only  to  confirmation  tests.  The 
provision  on  disagreement  between  the 
printout  and  the  machine  display 
concerning  sequential  test  numbers  or 
alcohol  concentration  has  been 
modified  for  the  same  reason.  If  the 
employee  fails  to  sign  Step  4  of  the 
form,  that  is  not  a  fatal  flaw;  the  BAT's 
failure  to  note  the  employee’s  failure  to 
sign  that  porticm  of  the  form  would  be 
a  fatal  flaw,  however. 

The  NPRM  proposed  that  if  an  EBT 
fails  an  external  calibration  check,  every 
test  performed  on  the  device  since  the 
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last  valid  external  calibratiaa  test  would 
be  invalidated.  Ten  conunenters 
opposed  this  provision,  pointing  out 
that  it  would  cause  numerous  problems 
for  employers  if  they  had  to  invalidate 
tests  after  the  fact,  and  perhaps  had  to 
reverse  personnel  actions  as  well  Four 
conunenters  supported  the  proposed 
requirement.  The  Department  is  well 
aware  that  after-the-fact  invalidations  of 
tests  can  create  serious  problems  for 
employers.  The  Department  does  not  see 
a  workable  alternative,  however.  If  a 
valid  external  calibration  check  was 
]>erformed  after  test  A,  and  an  invahd 
external  calibration  test  was  performed 
after  test  K,  all  we  know  for  certain  is 
that  the  machine  went  out  of  kiher 
somewhere  between  tests  B  and  K.  We 
caimot  say  for  certain  that  test  B  or  C 
was  valid,  or  assume  that  the  error 
occiirred  only  on  test  K.  Since  we 
cannot  determine  that  these  tests  were 
valid,  we  must,  in  fairness  to  the 
employees  involved,  treat  them  as 
invalid  Tests  with  results  of  0.02  and 
above  would  be  deemed  invalid  in  this 
situation.  This  is  surely  incentive  for 
employers  to  conduct  £reqi>ent  external 
calibration  checks,  particularly  after 
positive  tests. 

One  commenter  suggested  additional 
fatal  flaws,  such  as  failure  to  use  a  clean 
mouthpiece,  inadequate  grounds  for 
reasonable  suspicion,  etc.  One 
commenter  suggested  that  all  flaws 
should  be  regarded  as  fatal.  The 
Department  believes  that  only  certain 
serious  problems  in  the  process,  that 
directly  affect  the  integrity  of  the  test  or 
accuracy  of  the  result,  should 
automatically  invalidate  the  test.  Other 
errors,  particularly  in  combination  with 
one  another,  could  form  the  basis  for  a 
determination  that  a  test  is  invalid  (i.e., 
the  listed  fatal  flaws  are  not  intended  to 
be  the  only  possible  grounds  for 
invalidation).  The  Office  of  Drug 
Enforcement  and  Program  Compliance 
is  charged  with  providing,  on  tehalf  of 
the  Department,  definitive  guidance  on 
issues  concerning  the  invalidation  of 
tests. 

Availability  of  Testing  Information 

The  NPRM  proposed  provisions  on 
alcohol  test  information  availability 
parallel  to  the  existing  provisions  on  the 
availability  of  drug  testing  information, 
as  the  Department  has  interpreted  them. 
Employers  could  release  information  to 
a  third  party  only  with  the  specific 
written  consent  of  the  employee,  must 
keep  confidential  information  secure, 
but  may  make  the  information  available 
in  certain  litigation  situations. 
Employers  must  make  information 
available  to  EKDT  or.  imder  some 
circumstances,  to  the  National 


Transportatioa  Safety  Board  (NTSB). 
Employers  must  also  make  information 
about  an  employee’s  test  available  to 
that  employee. 

Seven  commenters,  most  of  whom 
were  from  the  motor  carrier  industry, 
asked  that  employers  be  authorized  or 
required  to  make  testing  information 
available  to  third  parties  without  the 
employee’s  consent.  In  this  Industry,  the 
commenters  said,  there  was  a  high 
turnover  rate.  Employees  move  rapidly 
from  employer  to  employer.  In  the 
absence  of  authorization  or  requirement 
for  a  former  employer  to  provide  testing 
information  to  a  potential  new 
employer,  either  the  hiring  process 
would  be  slowed  or  important 
information  about  positive  tests  in  the' 
employee’s  past  would  be  unavailable  to 
the  new  employer.  . 

In  response,  the  Department  points 
out  that  an  employer  may.  without 
authorization  &om  EKDT,  require  an 
applicant,  as  a  condition  of 
employment,  to  give  written  consent  to 
the  disclosure  of  this  information  by  a 
former  employer.  The  Department  is 
addins  a  sentence  to  this  provision  of 
the  rule  telling  employers  that  they 
must  provide  the  information  when  the 
employee  consents  to  its  transmission  to 
a  third  party.  However,  in  order  to 
maintain  the  confidentiality  of  sensitive 
information,  in  which  employees  have  a 
significant  privacy  interest,  the 
Department  will  not  authorize  the 
transmission  of  this  information  among 
employers  or  potential  employers 
without  written  employee  consent. 

The  Department  emphasizes  that  the 
consent  involved  must  be  a  specific 
written  consent  for  infcHmation  to  be 
sent  from  one  named  party  to  another 
named  party.  Blanket xxmsents  (i.e.,  a 
consent  for  testing  information  to  be 
sent  to  all  present  or  future  employers 
or  members  of  a  consortium)  are  not 
permitted.  Each  consent  must  pertain  to 
one  specific  employer  providing  the 
information  about  a  particular  employee 
to  another  specific  employer. 

Two  commenters  suggested  that  an 
employee  should  not  have  to  pay  for 
obtaining  information  in  his  or  her  own 
file  concerning  alcohol  tests.  The 
Department  believes  that  this  is  a  matter 
letter  left  to  employer-employee 
agreements.  As  the  Department 
interprets  this  provision,  employers  may 
impose  reasonable  charges  to  cover  the 
cost  of  retrieval,  copying,  and 
transmission  of  the  records  requested. 
The  employer  is  also  expected  only  to 
provide  copies  within  its  possession  or 
control  (including  documents  that  may 
be  maintained  by  a  consortiiun  or  third- 
party  provider  that  conducted  testing  for 
the  employer). 


Recordg  Concemiag  BATs  and  EBTs 

The  NPRM  proposed  that  the 
employer  maintain  various  records 
concerning  EBTs  and  BATsfor  five 
years.  One  commenter  suggested  diet 
consortia  and  third-party  providers  be 
authorized  to  keep  the  records  instead 
of  the  emplo3rer.  llie  Department  agrees 
that  this  is  reasonable,  and  the  final  rule 
requires  the  employer  or  its  agent  to 
m^tain  the  records.  The  empkn^er 
retains  \dtimate  responsibility  for 
producing  the  records,  however.  Two 
commenters  sttggested  we  reduce  the 
record  retentkm  period  to  two  years, 
while  one  commenter  said  that  the 
recordkeeping  requirements  in  the 
NPRM  were  not  burdensome.  Consistent 
with  the  OA  rules,  the  final  part  40  rule 
establishes  a  5-yoar  retention  period  for 
calibration  recmds  and  a  two-year 
retention  period  for  other  records. 

Other  Issues 

A  number  of  commenters  asked  that 
we  modify  the  definition  of  alcohol  to 
include  alcohols  other  than  ethanol 
(e.g.,  methanol,  isopropanol),  in  order  to 
avoid  loopholes  in  the  program  that 
would  allow  an  employee  to  claim  that 
his  or  her  alcohol  concentration  reading 
was  the  result  of  ingesting  a  non-ethanol 
substance.  The  Depcutment  agrees  that 
the  definition  should  be  broadened  to 
avoid  any  potential  problems  with  the 
use  of  non-ethanol  alcohols,  and  the 
final  rule  includes  a  modified  definition 
to  this  effect.  This  revised  definition  is 
consistent  with  that  used  by  NHTSA  in 
its  model  spedfications  for  evidential 
EBTs.  We  have  also  added  a  companion 
definition  of  alcohol  use.  which 
emphasizes  that  any  consumption  of  a 
preparation  including  alcohol  (e.g., 
beverages,  medicines)  counts  as  alcohol 
use. 

A  few  commenters  asked  that,  for 
convenience,  we  centralize  all  the 
definitions  in  part  40  in  one  section.  We 
have  done  so,  and  all  the  definitions  are 
now  in  §40.3. 

The  NPRM  preamble  asked  for 
suggestions  on  how  to  deal  with 
situations  in  which  an  arbitrator 
overturns  an  employer’s  personnel 
action  based  on  an  alcohol  test  result. 
Employers  had  expressed  concern  about 
perceived  conflicts  between  the 
arbitrator’s  decisions  and  DOT 
regulations,  and  several  commenters 
echoed  these  concerns.  The  Department 
is  not  convinced,  however,  that  this 
problem  is  either  frequent  enough  or 
serious  enough  to  warrant  a  mandate  in 
the  regulatory  text.  Such  a  mandate, 
because  it  could  not  anticipate  all  the 
nuances  of  the  factual  situations 
involved,  might  interfere  with 
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reasonable  resolutions  of  particular 
disputes. 

However,  it  is  clear  that  employers  are 
obligated  to  comply  with  DOT  safety 
regulations,  whi^  have  the  force  and 
effect  of  law.  As  a  matter  of  law,  no 
decision  by  an  employer,  employee 
organization,  or  individual  or  group 
appointed  by  those  or  other  parties,  can 
have  the  effect  of  excusing 
noncompliance  by  an  employer  with  a 
provision  of  a  DOT  safety  relation.  If 
a  violation  of  DOT  rules  has  occurred, 
then  the  consequences  prescribed  by 
DOT  rules  must  follow  (e.g.,  the  . 
employee  must  be  removed  from 
performing  a  safety-sensitive  function). 

In  the  NPRM  preamble,  the 
Department  included  a  discussion  of 
handling  of  perceived  conflicts  between 
part  40  and  operating  administration 
regulations,  exemptions,  and  the 
obligations  of  consortia  and  third-party 
providers  (57  FR  50410;  December  15, 
1992).  This  discussion  applies  to  the 
implementation  of  the  final  part  40  as 
well.  The  relevant  language  is  reprinted 
below: 

Although  implementation  of  part  40 ' 
generally  would  be  done  throu^  an 
operating  administration,  part  40  is  an  Office 
of  the  Secretary  of  Transportation  (OST) 
regulation.  As  such,  requests  for  exemption 
would  be  processed  under  49  CFR  part  5,  an 
existing  r^ulation  covering  requests  for 
exemption  from  or  amendment  to  all  OST 
rules,  rather  than  through  separate  operating 
administration  exemption  procedures.  This 
would  add  an  additional  element  of 
consistency.  This  approach  is  consistent  with 
the  existing  part  40  drug  testing  procedures, 
from  which  exemptions  would  also  be 
granted  under  part  40.  (See  54  FR  49863; 
December  1, 1969). 

The  grant  of  an  exemption  under  part  40 
must  be  based  on  special  or  exceptional 
circumstances.  It  is  not  appropriate  to  carve 
out  a  generally  applicable  exception  to  a  rule. 
Also,  an  exemption  miwt  be  based  on 
circumstances  not  contemplated  as  part  of 
the  rulemaking.  The  exemption  process  is  not 
designed  to  revisit  issues  settled  in  the 
rulemaking  process. 

Section  40.1  would  also  emphasize  that 
other  parties  Involved  in  the  testing 
process — such  as  consortia,  contractors,  and 
agents — ^“stand  in  the  shoes”  of  the 
employer.  They  are,  therefore,  subject  to  the 
same  obligations  and  requirements  as  the 
employer.  If  ah  employer  is  required  to  do 
something,  so  is  the  consortium  that  is 
conducting  testing  for  the  employer.  If  the 
consortium  fails  to  do  something  correctly, 
the  employer  is  in  noncompliance. 

Since,  as  noted  above,  part  40  is  a 
regulation  of  the  Office  of  the  Secretary 
of  Transportation,  the  source  of 
definitive  interpretations  of  the  rule  is 
the  Office  of  the  Secretary. 
Interpretations  have  been  and  will 
continue  to  be  made  in  close 


coordination  among  the  OAs.  the  Office 
of  Drug  Enforcement  and  Program 
Compliance  (DEPC),  and  the  Office  of 
General  Counsel. 

Regulatory  Analyses  and  Notices 

Because  of  substantial  public  interest 
and  substantial  impacts  on  a  wide  range 
of  private  and  public  sector 
organizations,  the  Department  has 
determined  that  this  rule — in 
conjunction  with  the  operating 
administration  alcohol  and  drug  testing 
rules — ^is  significant  under  Executive 
Order  12866.  The  rule  has  been 
reviewed  under  this  Order.  It  is  also 
significant  under  the  Department’s 
regulatory  policies  and  procedures.  The 
Department  has  prepaid  a  regulatory 
evaluation  for  part  40,  which  we  have 
included  in  the  docket.  The  costs  of  the 
application  of  part  40  procedures  to  the 
programs  of  the  various  OAs  are 
estimated  in  each  of  the  OAs’  regulatory 
evaluations  for  their  drug  and  alcohol 
rules  being  published  today. 

This  rule,  in  conj\mction  with  the 
operating  administration  drug  and 
alcohol  testing  rules,  is  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
These  impacts  are  assessed  in  the  OAs’ 
regulatory  evaluations.  The  Federalism 
impacts  of  this  rule  are  either  minimal 
or  required  by  statute;  for  these  reasons, 
we  have  not  prepared  a  Federalism 
assessment. 

This  rule  also  contains  collection  of 
information  requirements.  'The 
Department  has  submitted  these 
requirements  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  350,  et.  seq.). 
Please  see  the  Common  Preamble  on  the 
status  of  Paperwork  Reduction  Act  ' 
approvals. 

List  of  Subjects  in  49  CFR  Part  40 

Drug  testing.  Reporting  and 
recordkeeping  requirements.  Safety, 
Transportation. 


Issued  This  25th  day  of  January.  1994,  at 
Washington,  D.C 
Federico  Pefia, 

Secretary  of  Transportation. 

David  R.  Hinson, 

Administrator,  Federal  Aviation 
Administration. 

Rodney  E.  Slater, 

Administrator,  Federal  Highway 
Administration. 

Jolene  M.  Molitoris, 

Administrator,  Federal  Railroad 
Administration. 

Gordon  J.  Linton, 

Administrate,  Federal  Transit 
Administration. 

Ana  Sol  Guttenrez, 

Acting  Administrator,  Research  and  Special 
Programs  Administration. 

Adm.  J.  William  Rime, 

Commandant,  United  States  Coast  Guard. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of 
Transportation  amends  Title  49,  Code  of 
Federal  Regulations,  part  40,  as  follows: 

PART  40— PROCEDURES  FOR 
TRANSPORTATION  WORKPLACE 
DRUG  AND  ALCOHOL  TESTING 
PROGRAMS 

1.  The  authority  citation  for  Part  40  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C  102,301,322;  49 
U.S.C.  app.  1301nt.,  app.  1434nt.,  app.  2717, 
app.  1618a. 

2.  §§40.1  through  40.19  are 
designated  as  subpart  A  and  revised  to 
read  as  follows: 

Subpart  A — General 

40.1  Applicability. 

40.3  Definitions. 

40.5-40.19  (Reserved) 

Subpart  A-GENERAL 

§40.1  Applicability. 

This  part  applies,  through  regulations 
that  reference  it  issued  by  agencies  of 
the  Department  of  Transportation,  to 
transportation  employers,  including 
self-employed  individuals,  required  to 
conduct  dnig  and/or  alcohol  testing 
programs  by  DOT  agency  regulations 
and  to  such  transportation  employers’ 
officers,  employees,  agents  apd 
contractors  (including,  but  not  limited 
to,  consortia).  Employers  are  responsible 
for  the  compliance  of  their  officers, 
employees,  agents,  consortia  and/or 
contractors  with  the  requirements  of 
this  part. 

§  40.3  Definitions. 

The  following  definitions  apply  to 
this  part: 

Air  blank.  A  reading  by  an  EBT  of 
ambient  air  containing  no  alcohol.  (In 
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EBTs  using  gas  chromatography 
technology,  a  reading  of  the  device’s 
internal  standard.) 

Alcohol.  Tlie  intoxicating  agent  in 
beverage  alcohol,  ethyl  alcohol  or  other 
low  molecular  weight  alcohols 
including  methyl  or  isopropyl  alcohoL 

Alcohol  concentration.  Tne  alcohol  in 
a  volume  of  breath  expressed  in  terms 
of  grams  of  alcohol  per  210  liters  of 
breath  as  indicated  by  a  breath  lest 
under  this  part. 

Alcohol  use.  The  consumption  of  any 
beverage,  mixture  or  preparation, 
including  any  medication,  containing 
alcohol. 

Aliquot.  A  portion  of  a  specimen  lised 
for  testing. 

Blind  sample  or  blind  performance 
test  specimen.  A  mine  specimen 
submitted  to  a  laboratory  for  quality 
control  testing  purposes,  with  a 
fictitious  identifier,  so  that  the 
laboratory  cannot  distinguish  it  fiom 
employee  specimens,  and  which  is 
spiked  with  known  quantities  of 
specific  drugs  or  which  is  blank, 
containing  no  dru^. 

Breath  Alcohol  Technician  (BAT).  An 
individual  who  instructs  and  assists 
individuals  in  the  alcohol  testing 
process  and  operates  an  EBT. 

Canceled  or  invalid  test  In  drug 
testing,  a  drug  test  that  has  been 
declared  inv^d  by  a  Medical  Review 
Officer.  A  canceled  test  is  aeither  a 
positive  nor  a  negative  test  Fm 
purposes  of  this  part,  a  sample  that  has 
been  rejected  for  testing  by  a  laboratory 
is  treated  the  same  as  a  canceled  test.  In 
alcohol  testing,  a  test  that  is  deemed  to 
be  invalid  under  §  40.79.  It  is  neither  a 
positive  nor  a  negative  test. 

Chain  of  custody.  Procedures  to 
account  for  the  integrity  of  each  urine  or 
blood  specimen  by  tracking  its  handling 
and  storage  from  point  of  specimen 
collection  to  final  disposition  of  the 
specimen.  With  respect  to  drug  testing, 
these  procedures  shall  require  that  an 
appropriate  drug  testing  custody  foru. 
(see  §  40.23(a))  be  used  firom  time  of 
collection  to  receipt  by  the  laboratcMy 
and  that  upon  receipt  by.  the  laboratory 
an  appropriate  laboratory  chain  of 
custody  form(s)  account(s)  for  the 
sample  or  sample  aliquots  within  the 
laboratory. 

Collection  container.  A  container  into 
which  the  employee  urinates  to  provide 
the  urine  sample  used  for  a  drug  test. 

Collection  site.  A  place  designated  by 
the  employer  where  individuals  present 
themselves  for  the  purpose  of  providing 
a  specimen  of  their  urine  to  be  analyzed 
for  the  presence  of  drugs. 

Collection  site  person.  A  person  who 
instructs  and  assists  individuals  at  a 
collection  site  and  who  receives  and 


makes  a  screening  examination  of  the 
urine  specimen  provided  by  those 
individuals. 

Confirmation  (or  confirmatory)  test.  In 
drug  testing,  a  second  ana])rtical 
procedure  to  identify  the  presence  of  a 
specific  drug  or  metabolite  that  is 
independent  of  the  screening  test  and 
that  uses  a  different  technique  and 
chemical  principle  from  that  of  the 
screening  test  in  order  to  ensure 
reliability  and  accuracy.  (Gas 
chrcHnetography/mass  spectrometry 
(GC/MS)  is  the  only  authorized 
confirmation  method  for  cocaine, 
marijuana,  opiates,  amphetamines,  and 
phencyclidine.)  In  alcohol  testing,  a 
second  test,  following  a  screening  test 
with  a  result  of  0.02  or  greater,  tl^ 
provides  quantitative  data  of  alcohol 
concentration. 

DHHS.  The  Department  of  Health  and 
Human  Services  or  any  designee  of  the 
Secretary.  Department  of  Health  and 
Human  Services. 

DOT  agency.  An  agency  of  the  United 
States  Department  of  Transportation 
administering  r^ulations  related  to 
drug  or  alcoh^  testing,  including  the 
United  States  Coast  Gimrd  (for  drug 
testing  purposes  only),  the  Federal 
Aviation  Administration,  the  Federal 
Railroad  Administration,  the  Federal 
Highway  Administration,  the  Federal 
Transit  Administration,  the  Research 
and  Special  Programs  Administration, 
and  the  Office  of  the  Secretary. 

Employee.  An  individual  designated 
in  a  DOT  agency  regulation  as  subject  to 
drug  testing  an^<H’  alcohol  testing.  As 
used  in  this  part  "employee”  includes 
an  applicant  for  employment. 
“Employee"  and  “individual"  or 
"individual  to  be  tested"  have  the  same 
meaning  for  purposes  of  this  part. 

Employer.  An  entity  employing  one  or 
more  employees  that  is  subject  to  DOT 
agency  regulations  requiring  compliance 
with  this  part.  As  used  in  t^  part, 
employer  includes  an  industry 
consortium  or  joint  enterprise 
comprised  of  two  or  more  employing 
entities. 

EBT  (or  evidential  breath  testing 
device).  An  EBT  approved  by  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  for  the 
evidential  testing  of  breath  and  placed 
on  NHTSA ’s  “Conforming  Products  List 
of  Evidential  Breath  Measurement 
Devices”  (CPL). 

Medical  Iie\^w  Officer  (MRO).  A 
licensed  physician  (medical  doctor  or 
doctor  of  osteopathy)  responsible  for 
receiving  laboratory  results  generated  by 
an  employer’s  drug  testing  program  who 
has  knowledge  of  substance  abuse 
disorders  and  has  apfnopriate  medmal 
training  to  inteipret  emd  evaluate  an 


individued’s  confirmed  positive  test 
result  together  with  his  or  hex  medical 
history  and  any  other  relevant 
biomedical  infonnation. 

Screening  test  (or  initial  test).  In  drug 
testing,  an  immunoassay  screen  to 
eliminate  "negative’’  urine  specimens 
from  fiirther  analysis.  In  alcohol  testing, 
6U1  analytic  procedure  to  determine 
whether  an  employee  may  have  a 
prohibited  concentration  of  alcohol  in  a 
breath  specimen. 

Secretary.  The  Secretary  of 
Transportation  or  the  Secretary’s 
designee. 

Shipping  container.  A  container 
capehle  of  being  secured  with  a  tamper- 
evident  seal  that  is  used  for  transfer  of 
one  or  more  mine  specimen  bottle(s) 
and  associated  documentation  from  the 
collection  site  to  the  laboratory. 

Specimen  bottle.  The  bottle  that,  after 
being  labeled  and  sealed  according  to 
the  procedures  in  this  part,  is  used  to 
transmit  a  urine  sample  to  the 
laboratory. 

§§40.5— 4ai9  [Reserved] 

2.  §§  40.21  through  40.39  are 
designated  subpart  B. 

Subpart  B— Drug  Testing 

40.21  The  drugs. 

40.23  Preparation  for  testing. 

40.25  Specimen  collection  procedures. 

40.27  Laboratory  personnel. 

40.29  Laboratory  analysis  pirocedures. 

40.31  Quality  assurance  and  quality 
cont^. 

40.33  Reporting  and  review  of  results. 

40.35  Protection  of  employee  records. 

40.37  Individual  access  to  test  and 
laboratory  certification  results. 

40.39  Use  of  DHHS— certified  laboratories. 

Authority:  49  U.S.C  102,  301,  322;  49 
U.S.C  app. 1301nt.  app.  1434nt, app. 2717, 
app.  1618a. 

3.  In  §  40.2S,  paragraph  (fKf  0)  is 
revised  to  read  as  follows: 

§  40  J!5  Specimen  collection  procedures. 
***** 

(f)  *  •  * 

(10)  The  collection  site  person  shall 
instruct  the  employee  to  provide  at  least 
45  ml  of  urine  imder  the  split  sample 
method  of  collection  or  30  ml  of  mine 
under  the  single  sample  method  of 
collection. 

(iMA)  Employers  with  employees 
subject  to  drug  testing  only  under  the 
drug  testing  rules  of  the  Research  and 
Special  Pro^ams  Administratkm  and/or 
Coast  Guard  may  use  the  "split  sample" 
method  of  cdle^on  or  may  collect  a 
single  sample  finr  those  employees. 

(B)  Employers  vdth  employees  subject 
to  drug  testing  under  the  drug  testing 
rules  of  the  F^eral  Highway 
Administration,  Federal  Railroad 
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Administrr.tlon,  Federal  Transit 
Administration,  or  Federal  Aviation 
Administration  shall  use  the  “split 
sample*'  method  of  collection  for  those 
employees. 

(li)  ^ployers  using  the  split  sample 
method  of  collection  shall  follow  the 
procedures  in  this  paragraph  (f)(10)(ii): 

(A)  Hie  donor  shall  urinate  into  a 
collection  container  or  a  si>ecimen 
bottle  capable  of  holding  at  least  60  ml. 

(B)  If  a  collection  container  is  used, 
the  collection  site  person,  in  the 
presence  of  the  donor,  pours  the  urine 
into  two  specimen  bottles.  Thirty  (30) 
ml  shall  be  poured  into  one  bottle,  to  be 
used  as  the  primary  specimen.  At  least 
15  ml  shall  be  poured  into  the  other 
bottle,  to  be  used  as  the  split  specimen. 

(C)  If  a  single  specimen  bottle  is  used 
as  a  collection  container,  the  collection 
site  {>erson  shall  pour  30  ml  of  urine 
from  the  specimen  bottle  into  a  second 
specimen  bottle  (to  be  used  as  the 
primary  specimen)  and  retain  the 
remainder  (at  least  15  ml)  in  the 
collection  bottle  (to  be  used  as  the  split 
specimen). 

(D)  Both  bottles  shall  be  shipped  in  a 
single  shipping  container,  together  with 
copies  1,2,  and  the  split  specimen  copy 
of  the  chwin  of  custody  form,  to  the 
laboratory. 

(E)  If  the  test  result  of  the  primary 
specimen  is  positive,  the  employee  may 
request  that  the  MRO  direct  that  the 
split  specimen  be  tested  in  a  different 
DHHS^<»rtified  laboratory  for  presence 
of  the  drug(s)  for  which  a  positive  result 
was  obtained  in  the  test  of  the  primary 
specimen.  The  MRO  shall  honor  such  a 
request  if  it  is  made  within  72  hours  of 
the  employee  having  been  notified  of  a 
verifiea  positive  test  result. 

(F)  When  the  MRO  informs  the 
laboratory  in  writing  that  the  employee 
has  requested  a  test  of  the  split 
specimen,  the  laboratory  shall  forward, 
to  a  different  DHHS-approved 
laboratory,  the  split  specimen  bottle, 
with  seal  intact,  a  copy  of  the  MRO 
request,  and  the  split  specimen  copy  of 
the  chain  of  custody  form  with 
appropriate  chain  of  custody  entries. 

tG)  The  result  of  the  test  of  the  split 
specimen  is  transmitted  by  the  second 
laboratory  to  the  MRO. 

(H)  Action  required  by  DOT  agency 
regulations  as  the  result  of  a  positive 
dmg  test  (e.g.,  removal  from  performing 
a  safety-sensitive  function)  is  not  stayed 
pending  the  result  of  the  test  of  the  split 
specimen. 

(I)  If  the  result  of  the  test  of  the  split 
specimen  fails  to  reconfirm  the  presence 
of  the  drug(s)  or  drug  metabolite(s) 
foimd  in  the  primary  specimen,  the 
MRO  shall  cancel  the  test,  and  report 
the  cancellation  and  the  reasons  tor  it  to 


the  DOT,  the  employer,  and  the 
employee. 

(lii)  Employers  using  the  single 
sample  collection  method  shall  follow 
the  procedures  in  paragraph; 

(A)  The  collector  may  choose  to  direct 
the  employee  to  urinate  either  directly 
into  a  specimen  bottle  or  into  a  separate 
collection  container. 

(B)  If  a  separate  collection  container  is 
used,  the  collection  site  person  shall 
pour  at  least  30  ml  of  the  luine  fiom  the 
collection  container  into  the  specimen 
bottle  in  the  presence  of  the  employee. 

(iv)  In  either  collection  methcmology, 
upon  receiving  the  specimen  finm  the 
individual,  the  collection  site  person 
shall  determine  if  it  has  at  least  30 
milliliters  of  urine  for  the  primary  or 
single  specimen  bottle  and,  where  the 
split  specimen  collection  method  is 
used,  an  additional  15  ml  of  urine  for 
the  split  specimen  bottle.  If  the 
individual  is  unable  to  provide  such  a 
quantity  of  urine,  the  collection  site 
person  shall  instruct  the  individual  to 
drink  not  more  than  24  ounces  of  fluids 
and,  after  a  period  of  up  to  two  hoiirs, 
again  attempt  to  provide  a  complete 
sample  using  a  fresh  collection 
container.  Ihe  original  insufficient 
specimen  shall  be  discarded.  If  the 
employee  is  still  unable  to  provide  an 
adequate  specimen,  the  insufficient 
specimen  shall  be  discarded,  testing 
discontinued,  and  the  employer  so 
notified.  The  MRO  shall  refer  the 
individual  for  a  medical  evaluation  to 
develop  pertinent  information 
concerning  whether  the  individual’s 
inability  to  provide  a  specimen  is 
genuine  or  constitutes  a  refusal  to  test. 
(In  preemployment  testing,  if  the 
employer  does  not  wish  to  hire  the 
individual,  the  MRO  is  not  required  to 
make  such  a  referral.)  Upon  completion 
of  the  examination,  the  MRO  shall 
report  his  or  her  conclusions  to  the 
employer  in  writing. 

•  *  *  *  * 

4.  In  §  40.29,  paragraph  (b)(2)  is 
revised  and  paragraph  (b)(3)  is  added,  as 
follows: 

§  40.29  Laboratory  analysis  procedures. 

•  •  •  •  * 

(b)  *  *  *  * 

(2)  In  situations  where  the  employer 
uses  the  split  sample  collection  method, 
the  laboratory  shall  log  in  the  split 
specimen,  with  the  split  specimen  bottle 
seal  remaining  intact.  The  laboratory 
shall  store  this  sample  seciirely  (see 
paragraph  (c)  of  this  section).  If  the 
result  of  the  test  of  the  primary 
specimen  is  negative,  the  laboratory 
may  discard  the  split  specimen.  If  the 
result  of  the  test  of  the  primary 
specimen  is  positive,  the  laboratory 


shall  retain  the  split  specimen  in  frozen 
storage  for  60  days  from  the  date  on 
which  the  laboratory  acquires  it  (see 
paragraph  (h)  of  this  section).  Following 
the  end  of  the  60-day  period,  if  not 
informed  by  the  MRO  that  the  employee 
has  requested  a  test  of  the  split 
specimen,  the  laboratory  may  discard 
the  split  specimen. 

(3)  When  directed  in  writing  by  the 
MRO  to  forward  the  split  specimen  to 
another  DHHS-certifi^  laboratory  for 
analysis,  the  second  laboratory  shall 
analyze  the  split  specimen  by  GC/MS  to 
reconfirm  the  presence  of  the  drug(s)  or 
drug  metabolite(s)  found  in  the  primary 
specimen.  Such  GC/MS  confirmation 
shall  be  conducted  without  regard  to  the 
cutoff  levels  of  §  40.29(f).  The  split 
specimen  shall  be  retained  in  long-term 
storage  for  one  year  by  the  laboratory 
conducting  the  analysis  of  the  split 
specimen  (or  longer  if  litigation 
concerning  the  test  is  pending). 

*  it  »»  » 

6.  In  §  40.33  paragraphs  (e),  (f)  and  (g) 
are  revised;  paragraph  (h)  is 
redesignated  as  paragraphs  (i),  and  a 
new  paragraph  (h)  is  added,  as  follows: 

§40.33  Reporting  and  review  of  results. 
***** 

(e)  In  a  situation  in  which  the 
employer  has  used  the  single  sample 
method  of  collection,  the  shall 
notify  each  employee  who  has  a 
confirmed  positive  test  that  the 
employee  has  72  hours  in  which  to 
request  a  reanalysis  of  the  original 
specimen,  if  the  test  is  verified  positive. 
If  requested  to  do  so  by  the  employee 
within  72  hours  of  the  employee’s 
having  been  informed  of  a  verified 
positive  test,  the  Medical  Review  Officer 
shall  direct,  in  writing,  a  reanalysis  of 
the  original  sample.  The  MRO  may  also 
direct,  in  writing,  such  a  reanalysis  if 
the  MRO  questions  the  accuracy  or 
validity  of  any  test  result.  Only  the  MRO 
may  authorize  such  a  reanalysis,  and 
such  a  reanalysis  may  take  place  only  at 
laboratories  certified  by  DIfflS.  If  the 
reanalysis  fails  to  reconfirm  the 
presence  of  the  drug  or  drug  metabolite, 
the  MRO  shall  cancel  the  test  and  report 
the  cancellation  and  the  reasons  for  it  to 
the  DOT,  the  employer  and  the 
employee. 

(f)  In  situations  in  \riiich  the 
employer  uses  the  split  sample  method 
of  collection,  the  MRO  shall  notify  each 
employee  who  has  a  confirmed  positive 
test  that  the  employee  has  72  hours  in 
which  to  request  a  test  of  the  split 
specimen,  if  the  test  is  verified  as 
positive.  If  the  employee  requests  an 
analysis  of  the  split  specimen  within  72 
hours  of  having  Wen  informed  of  a 
verified  positive  test,  the  MRO  shall 
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direct,  in  writing,  the  laboratory  to 
provide  the  split  specimen  to  another 
DHHS-certified  laboratory  for  analysis. 

If  the  analysis  of  the  split  specimen  fails 
to  reconfirm  the  presence  of  the  drug(s) 
or  drug  metabolite(s)  found  in  the 
primary  specimen,  or  if  the  split 
specimen  is  unavailable,  inadequate  for 
testing  or  untestable,  the  MRO  shall 
cancel  the  test  and  report  cancellation 
and  the  reasons  for  it  to  the  DOT,  the 
employer,  and  the  employee. 

(g)  If  an  employee  has  not  contacted 
the  MRO  within  72  hoxirs,  as  provided 
in  paragraphs  (e)  and  (f)  of  this  section, 
the  employee  may  present  to  the  MRO 
information  documenting  that  serious 
illness,  injury,  inability  to  contact  the 
MRO,  lack  of  actual  notice  of  the 
verified  positive  test,  or  other 
circumstances  unavoidably  prevented 
the  employee  from  timely  contacting  the 
MRO.  If  the  MRO  concludes  that  there 
is  a  legitimate  explanation  for  the 
employee’s  failure  to  contact  the  MRO 
within  72  hours,  the  MRO  shall  direct 
that  the  reanalysis  of  the  primary 
specimen  or  analysis  of  the  split 
specimen,  as  applicable,  be  performed. 

(h)  When  the  employer  uses  the  split 
sample  method  of  collection,  the 
employee  is  not  authorized  to  request  a 
reanalysis  of  the  primary  specimen  as 
provided  in  paragraph  (e)  of  this 
section. 

*  *  *  *  **  * 

7.  A  new  subpart  C  is  added  to  part 
40,  to  read  as  follows: 

Subpart  C— Alcohol  Testing 

40.51  The  breath  alcohol  technician. 

40.53  Devices  to  be  used  for  breath  alcohol 
tests. 

40.55  Quality  assurance  plans  for  EBTs. 
40.57  Locations  for  breath  alcohol  testing. 
40.59  The  breath  alcohol  testing  form  and 
log  book. 

40.61  Preparation  for  breath  alcohol  testing. 
40.63  Procedures  for  screening  tests. 

40.65  Procedures  for  confirmation  tests. 
40.67  Refusals  to  test  and  uncompleted 
tests. 

40.69  Inability  to  provide  an  adequate 
amount  of  breath. 

40.71  {Reserved] 

40.73  {Reserved) 

40.75  (Reserved] 

40.77  (Reserved] 

40.79  Invalid  Tests. 

40.81  Availability  and  disclosure  of  alcohol 
testing  information  about  individual 
employees. 

40.83  Maintenance  and  disclosure  of 
records  concerning  EBTs  and  BATs. 

Appendix  A — ^The  Breath  Alcohol  Testing 
Form 

Authority:  49  U.S.C  }02.  301,  322;  49 
U.S.C  app.  1301nt.,app.  1434nt.,  app.  2717, 
app.  1618a. 


§  40.51  The  breath  alcohol  technician. 

(a)  The  breath  alcohol  technician 
(BAT)  shall  be  trained  to  proficiency  in 
the  operation  of  the  EBT  he  or  she  is 
using  and  in  the  alcohol  testing 
procedures  of  this  part. 

(1)  Proficiency  shall  be  demonstrated 
by  successful  completion  of  a  course  of 
instruction  which,  at  a  minimum, 
provides  training  in  the  principles  of 
EBT  methodology,  operation,  and 
calibration  chet^;  the  fundamentals  of 
breath  analysis  for  alcohol  content;  and 
the  procedures  required  in  this  part  for 
obtaining  a  breath  sample,  and 
interpreting  and  recording  EBT  results. 

(2)  Only  courses  of  instruction  for 
operation  of  EBTs  that  are  equivalent  to 
the  Department  of  Transportation  model 
course,  as  determined  by  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA),  may  be  used  to  train  BATs  to 
proficiency.  (3n  request,  NHTSA  will 
review  a  BAT  instruction  course  for 
equivalency. 

(3)  The  course  of  instruction  shall 
provide  documentation  that  the  BAT 
has  demonstrated  competence  in  the 
operation  of  the  specific  EBT(s)  he/she 
will  use. 

(4)  Any  BAT  who  will  perform  an 
external  calibration  check  of  an  EBT 
shall  be  trained  to  proficiency  in 
conducting  the  check  on  the  particular 
model  of  ^T,  to  include  practical 
experience  and  demonstrated 
competence  in  preparing  the  breath 
alcohol  simulator  or  alcohol  standard, 
and  in  maintenance  and  calibration  of 
the  EBT. 

(5)  The  BAT  shall  receive  additional 
training,  as  needed,  to  ensure 
proficiency,  concerning  new  or 
additional  devices  or  changes  in 
technology  that  he  or  she  will  use. 

(6)  The  employer  or  its  agent  shall 
establish  documentation  of  the  training 
and  proficiency  test  of  each  BAT  it  uses 
to  test  employees,  and  maintain  the 
documentation  as  provided  in  §  40.83. 

(b)  A  BAT-qualifiad  supervisor  of  an 
employee  may  conduct  the  alcohol  test 
for  that  employee  only  if  another  BAT 
is  unavailable  to  perform  the  test  in  a 
timely  manner.  A  supervisor  shall  not 
serve  as  a  BAT  for  the  employee  in  any 
circumstance  prohibited  by  a  EKDT 
operating  administration  regulation. 

(c)  Law  enforcement  officers  who 
have  been  certified  by  state  or  local 
governments  to  conduct  breath  alcohol 
testing  are  deemed  to  be  qualified  as 
BATs.  In  order  for  a  test  conducted  by  , 
such  an  officer  to  be  accepted  imder 
Department  of  Transportation  alcohol 
testing  requdrements,  the  officef  must  . 
have  been  certified  by  a  state  or  local 
government  to  rue  the  EBT  that  was 
used  for  the  test. 


S  4a53  Devices  to  be  used  for  breath 
alcohol  tests. 

(a)  For  screening  tests,  employers 
shall  use  only  EBTs.  Wh^n  the  employer 
uses  for  a  screening  test  an  EBT  that 
does  not  meet  the  requirements  of 
paragraphs  (b)  (1)  thinugh  (3)  of  this 
section,  the  employer  shall  use  a  log 
book  in  conjimction  with  the  EBT  (see 

§  40.59(c)). 

(b)  For  confirmation  tests,  employers 
shall  use  EBTs  that  meet  the  following 
requirements: 

(1)  EBTs  shall  have  the  capability  of 
providing,  independently  or  by  dir^ 
link  to  a  separate  printer,  a  printed 
result  in  triplicate  (or  three  consecutive 
identical  copies)  of  each  breath  test  and 
of  the  operations  specified  in 
paragraphs  (b)  (2)  and  (3)  of  this  section. 

(2)  EBTs  shall  be  capable  of  assigning 
a  unique  and  sequential  number  to  each 
completed  test,  with  the  number 
capable  of  being  read  by  the  BAT  and 
the  employee  before  each  test  and  being 
printed  out  on  each  copy  of  the  result. 

(3)  EBTs  shall  be  capable  of  printing 
out,  on  each  copy  of  the  result,  the 
manufacturer’s  name  for  the  device,  the 
device’s  serial  number,  and  the  time  of 
the  test. 

(4)  EBTs  shall  be  able  to  distinguish 
alcohol  hum  acetone  at  the  0.02  alcohol 
concentration  level. 

(5)  EBTs  shall  be  capable  of  the 
following  operations: 

(i)  Testing  an  air  blank  prior  to  each 
collection  of  breath;  and 

(ii)  Performing  an  external  calibration 
check. 

§  40.55  Quality  assurance  plans  for  EBTs. 

(a)  In  order  to  be  used  in  either 
screening  or  confirmation  alcohol 
testing  subject  to  this  part,  an  EBT  shall 
have  a  quality  assurance  plan  (QAP) 
developed  by  the  manufacturer. 

(1)  The  plan  shall  designate  the 
method  or  methods  to  be  used  to 
perform  external  calibration  checks  of 
the  device,  using  only  calibration 
devices  on  the  NHTSA  "Conforming 
Products  List  of  Calibrating  Units  for 
Breath  Alcohol  Tests.’’ 

(2)  The  plan  shall  specify  the 
minimiim  intervals  for  performing 
external  calibration  checks  of  the 
device.  Intervals  shall  be  specified  for 
difierent  frequencies  of  use, . 
environmental  conditions  [e.g., 
temperature,  altitude,  humidity),,  and 
contexts  of  operation  (e.g.,  stationary  or 
mobile  use). 

(3)  The  plan  shall  specify  the 
tolerances  on  an  external  calibration 
check  within  which  the  EBT  is  regarded 
to  be  in  proper  calibration. 

(4)  The  plan  shall  specify  inspection, 
maintenance,  and  calibration 
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requirements  and  intervals  for  the 
device. 

(5)  For  a  plan  to  be  regarded  as  valid, 
the  manuCacturer  shall  have  submitted 
the  plan  to  NHTSA  for  review  and  have 
received  NHTSA  approval  of  the  plan. 

(b)  The  employer  shall  comply  with 
the  NHTSA-approved  quality  assurance 
plan  for  each  EBT  it  uses  for  alcohol 
screening  or  confirmation  testing  subject 
to  thispart. 

(1)  The  employer  shall  ensure  that 
external  calibration  checks  of  each  EBT 
are  performed  as  provided  in  the  QAP. 

(2)  The  employer  shall  take  an  EBT 
out  of  service  if  any  external  calibration 
check  results  in  a  reading  outside  the 
tolerances  for  the  EBT  set  forth  in  the 
QAP.  The  EBT  shall  not  again  be  used 
for  alot^ol  testing  under  this  part  until 
it  has  been  servio^  and  has  had  an 
external  calibration  check  resulting  in  a 
reading  within  the  tolerances  for  the 
EBT. 

(3)  The  employer  shall  ensure  that 
inspection,  maintenance,  and 
calibration  of  each  EBT  are  performed 
by  the  manufacturer  or  a  maintenance 
representative  certified  by  the  device’s 
manuiactrirer  or  a  state  health  agency  or 
other  appropriate  state  agency.  The 
employer  shall  also  ensure  that  each 
BAT  or  other  individual  who  performs 
an  external  calibration  check  of  an  EBT 
used  for  alcohol  testing  subject  to  this 
part  has  demonstrated  proficiency  in 
conducting  such  a  die^  of  the  model 
of  EBT  in  questicm. 

(4)  The  employer  shall  maintain 
records  of  the  external  calibration 
checks  of  EBTs  as  provided  in  §  40.83. 

(c)  When  the  employer  is  not  using 
the  EBT  at  an  alcohol  testing  site,  the 
employer  shall  store  the  EBT  in  a  secure 
space. 

§  40.57  Locations  for  breath  alcohol 
testing. 

(a)  Each  employer  shall  conduct 
alcohol  testing  in  a  location  that  affords 
visual  and  au^  privacy  to  the 
individual  being  tested,  sufficient  to 
prevent  unauthorized  persons  horn 
seeing  or  hearing  test  results.  All 
necessary  equipment,  personnel,  and 
materials  for  breath  testing  shall  be 
provided  at  the  location  where  testing  is 
conducted. 

(b)  An  employer  may  use  a  mobile 
collection  facility  (e.g.,  a  van  equipped 
for  alcohol  testing)  that  meets  the 
requirements  of  paragraph  (a)  of  this 
section. 

(c)  No  unauthorized  persons  shall  be , 
permitted  access  to  the  testing  location 
when  the  EBT  remains  unsecured  or,  in 
order  to  prevent  such  persons  from 
seeing  or  hearing  a  testing  result,  at  any 
time  when  testing  is  being  conducted. 


(d)  In  unusual  circumstances  (e.g., 
when  it  is  essential  to  conduct  a  test 
outdoors  at  the  scene  of  an  accident),  a 
test  may  be  conducted  at  a  location  that 
does  not  fully  meet  the  requirements  of 
paragraph  (a)  of  this  section.  In  such  a 
case,  the  employer  or  BAT  shall  provide 
visual  and  aural  privacy  to  the 
employee  to  the  greatest  extent 
practicable. 

(e)  The  BAT  shall  supervise  only  one 
employee’s  use  of  the  EBT  at  a  time.  The 
BAT  shall  not  leave  the  alcohol  testing 
location  while  the  testing  procedure  for 
a  given  employee  (see  §§  40.61  through 
40.65)  is  in  progress. 

§40.59  TtM  breath  alcohol  testing  form 
and  tog  book. 

(a)  Each  employer  shall  use  the  breath 
alcohol  testing  form  prescribed  under 
this  part.  The  form  is  found  in  appendix 
A  to  this  subpart.  Employers  may  not 
modify  or  revise  this  form,  except  that 

a  form  directly  generated  by  an  EBT 
may  omit  the  space  for  affixing  a 
separate  printed  result  to  the  form. 

(b)  The  form  shall  provide  triplicate 
(or  three  consecutive  identical)  copies. 
Copy  1  (white)  shall  be  retained  by  the 
BAT.  Copy  2  (green)  shall  be  provided 
to  the  employee.  Copy  3  (blue)  shall  be 
transmitted  to  the  employer.  Except  for 
a  form  generated  by  an  EBT,  the  form 
shall  be  8*/z  by  11  inches  in  size. 

(c)  A  log  book  shall  be  used  in 
conjunction  with  any  EBT  used  for 
screening  tests  that  does  not  meet  the 
requirements  of  §  40.53(b)  (1)  through 
(3).  There  shall  be  a  log  book  for  each 
such  device,  that  is  not  used  in 
conjimction  with  any  other  device  and 
that  is  used  to  record  every  test 
conducted  on  the  device.  The  log  book 
shall  include  coliunns  for  the  test 
number,  date  of  the  test,  name  of  the 
BAT,  location  of  the  test,  quantified  test 
result,  and  initials  of  the  employee 
taking  each  test. 

§  40.61  Preparation  for  breath  alcohol 
testing. 

(a)  When  the  employee  enters  the 
alcohol  testing  location,  the  BAT  will 
require  him  or  her  to  provide  positive 
identification  (e.g.,  through  use  of  a 
photo  I.D.  card  or  identification  by  an 
employer  representative).  On  request  by 
the  employee,  the  BAT  shall  provide 
positive  identification  to  the  employee. 

(b)  The  BAT  shall  e?qplain  the  testing 
procedure  to  the  employee. 

§  40.63  Procedures  for  screening  tests. 

(a)  The  BAT  shall  complete  Step  1  on 
the  Breath  Alcohol  Testing  Form.  The 
employee  shall  then  compile  Step  2  on 
the  form,  signing  the  certification. 
Refusal  by  the  employee  to  sign  this 


certification  shall  be  regarded  as  a 
refusal  to  take  the  test 

(b)  An  individually-sealed 
mouthpiece  shall  be  opened  in  view  of 
the  employee  and  BAT  and  attached  to 
the  EBT  in  accordance  with  the 
manufacturer’s  instructions. 

(c)  Hie  BAT  shall  instruct  the 
employee  to  blow  forcefully  into  the 
mouthpiece  for  at  least  6  seconds  ot 
until  the  EBT  indicates  that  an  adequate 
amoimt  of  breath  has  been  obtained. 

(d) (1)  If  the  EBT  does  not  meet  the 
requirements  of  §  40.53(b)(1)  through 
(3),  the  BAT  and  the  employee  shall 
take  the  following  steps: 

(1)  Show  the  employee  the  result 
displayed  on  the  EBT.  The  BAT  shall 
record  the  displayed  result,  test  number, 
testing  device,  serial  number  of  the 
testing  device,  time  and  quantified 
result  in  Step  3  of  the  form. 

(ii)  Recora  the  test  number,  date  of  the 
test,  name  of  the  BAT,  location,  and 
quantified  test  result  in  the  log  book. 

The  employee  shall  initial  the  log  book 
entry. 

(2)  If  the  EBT  provides  a  printed 
result,  but  does  not  print  the  results 
directly  onto  the  form,  the  BAT  shall 
show  the  employee  the  result  displayed 
on  the  EBT.  The  BAT  shall  then  affix 
the  test  result  printout  to  the  breath 
alcohol  test  form  in  the  designated 
space,  using  a  method  that  will  provide 
clear  evidence  of  removal  (e.g.,  tamper- 
evident  tape). 

(3)  If  the  EBT  prints  the  test  results 
directly  onto  the  form,  the  BAT  shall 
show  the  employee  the  result  displayed 
on  the  EBT. 

(e) (1)  In  any  case  in  which  the  result 
of  the  screening  test  is  a  breath  alcohol 
concentration  of  less  them  0.02,  the  BAT 
shall  date  the  form  and  sign  the 
certification  in  Step  3  of  the  form.  The 
employee  shall  sign  the  certification  and 
fill  in  the  date  in  Step  4  of  the  form. 

(2)  If  the  employee  does  not  sign  the 
certification  in  Step  4  of  the  form  or 
does  not  initial  the  log  book  entry  for  a 
test,  it  shall  not  be  considered  a  refusal 
to  be  tested.  In  this  event,  the  BAT  shall 
note  the  employee’s  failure  to  sign  or 
initial  in  the  “Remmks”  section  of  the 
form. 

(3)  If  a  test  result  printed  by  the  EBT 
(see  paragraph  (d)(2)  or  (d)(3)  of  this 
section)  does  not  match  the  displayed 
result,  the  BAT  shall  note  the  disparity 
in  the  remarks  section.  Both  the 
employee  and  the  BAT  shall  initial  or 
sign  the  notation.  In  accordance  with 

§  40.79,  the  test  is  invalid  and  the 
employer  and  employee  shall  be  so 
advised. 

(4)  No  further  testing  is  authorized. 
The  BAT  shall  transmit  the  result  of  less 
than  0.02  to  the  employer  in  a 
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confidential  manner,  and  the  employer 
shall  receive  and  store  the  information 
so  as  to  ensure  that  confidentiedity  is 
maintained  as  required  by  §  40.81. 

(f)  If  the  result  of  the  screening  test  is 
an  ^cohol  concentration  of  0.02  or 
greater,  a  confirmation  test  shall  be 
performed  as  provided  in  §  40.65. 

(g)  If  the  confirmation  test  will  be 
conducted  by  a  different  BAT,  the  BAT 
who  conducts  the  screening  test  shall 
complete  and  sign  the  form  and  log 
book  entry.  The  BAT  will  provide  the 
employee  with  Copy  2  of  the  form. 

§  40.65  Procedures  for  confirmation  tests. 

(a)  If  a  BAT  other  than  the  one  who 
conducted  the  screening  test  is 
conducting  the  confirmation  test,  the 
new  BAT  shall  follow  the  procedures  of 
§40.61. 

(b)  The  BAT  shall  instruct  the 
employee  not  to  eat,  drink,  put  any 
object  or  substance  in  his  or  her  mouth, 
and,  to  the  extent  possible,  not  belch 
during  a  waiting  period  before  the 
confirmation  test.  This  time  period 
begins  with  the  completion  of  the 
screening  test,  and  shall  not  be  less  than 
15  minutes.  The  confirmation  test  shall 
be  conducted  within  20  minutes  of  the 
completion  of  the  screening  test.  The 
BAT  shall  explain  to  the  employee  the 
reason  for  this  requirement  [i.e.,  to 
prevent  any  acciimvilation  of  mouth 
alcohol  leading  to  an  artificially  high 
reading)  and  the  fact  that  it  is  for  the 
employee’s  benefit.  The  BAT  shall  also 
explain  that  the  test  will  be  conducted 
at  the  end  of  the  waiting  period,  even  if 
the  employee  has  disregarded  the 
instruction.  If  the  BAT  becomes  aware 
that  the  employee  has  not  complied 
with  this  instruction,  the  BAT  shall  so 
note  in  the  “Remarks”  section  of  the 
form. 

(c)  (1)  If  a  BAT  other  than  the  one 
who  conducted  the  screening  test  is 
conducting  the  confirmation  test,  the 
new  BAT  shall  initiate  a  new  Breath 
Alcohol  Testing  form.  The  BAT  shall 
complete  Step  1  on  the  form.  The 
employee  sh^  then  complete  Step  2  on 
the  form,  signing  the  certification. 
Refusal  by  &e  employee  to  sign  this 
certification  shall  be  regarded  as  a 
refusal  to  take  the  test.  The  BAT  shall 
note  in  the  “Remarks”  section  of  the 
form  that  a  difierent  BAT  conducted  the 

■  screening  test. 

(2)  In  ml  cases,  the  procedures  of 
§  40.63  (a),  (b),  and  (c)  shall  be  followed. 
A  new  mouthpiece  shall  be  used  for  the 
confirmation  test. 

(d)  Before  the  confirmation  test  is 
administered  for  each  employee,  the 
BAT  shall  ensure  that  the  EBT  registers 
0.00  on  an  air  blank.  If  the  reading  is 
greater  than  0.00,  the  BAT  shall  conduct 


one  more  air  blank.  If  the  reading  is 
greater  than  0.00,  testing  shall  not 
proceed  using  that  instrument. 

However,  testing  may  proceed  on 
another  instrument. 

(e)  Any  EBT  taken  out  of  service 
because  of  failure  to  perform  an  air 
blank  accurately  shall  not  be  used  for 
testing  until  a  check  of  external 
calibration  is  conducted  and  the  EBT  is 
found  to  be  within  tolerance  limits. 

(f)  In  the  event  that  the  screening  and 
confirmation  test  results  are  not 
identical,  the  confirmation  test  result  is 
deemed  to  be  the  final  result  upon 
which  any  action  imder  operating 
administration  rules  shall  be  based. 

(g)  (1)  If  the  EBT  provides  a  printed 
result,  but  does  not  print  the  results 
directly  onto  the  form,  the  BAT  shall 
show  the  employee  the  result  displayed 
on  the  EBT.  The  BAT  shall  then  affix 
the  test  result  printout  to  the  breath 
edcohol  test  form  in  the  designated 
space,  using  a  method  that  will  provide 
clear  evidence  of  removal  (e.g.,  tamper- 
evident  tape). 

(2)  If  the  ^T  prints  the  test  results 
directly  onto  the  form,  the  BAT  shall 
show  the  employee  the  result  displayed 
on  the  EBT, 

(h)  (1)  Following  the  completion  of 
the  test,  the  BAT  shall  date  the  form  and 
sign  the  certification  in  Step  3  of  the 
form.  The  employee  shall  «^ign  the 
certification  and  fill  in  the  date  in  Step 
4  of  the  form. 

(2)  If  the  employee  does  not  sign  the 
certification  in  Step  4  of  the  fo.’m  or 
does  not  initial  the  log  book  entry  for  a 
test,  it  shall  not  be  considered  a  refusal 
to  be  tested.  In  this  event,  the  BAT  shall 
note  the  employee’s  failiue  to  sign  or 
initial  in  the  “Remarks”  section  of  the 
form. 

(3)  If  a  test  result  printed  by  the  EBT 
(see  para^ph  (g)(1)  or  (g)(2)  of  this 
section)  does  not  match  ^e  displayed 
result,  the  BAT  shall  note  the  disparity 
in  the  remarks  section.  Both  the 
employee  and  the  BAT  shall  initial  or 
sign  the  notation.  In  accordance  with 

§  40.79,  the  test  is  invalid  and  the 
employer  and  employee  shall  be  so 
advised. 

(4)  The  BAT  shall  conduct  an  air 
blank.  If  the  reading  is  greater  than  0.00, 
the  test  is  invalid. 

(i)  The  BAT  shall  transmit  all  results 
to  the  employer  in  a  confidential 
manner. 

(1)  Each  employer  shall  designate  one 
or  more  employer  representatives  for  the 
purpose  of  receiving  and  handling 
alcohol  testing  results  in  a  confidential 
manner.  All  communications  by  BATs 
to  the  employer  concerning  the  alcohol 
testing  results  of  employees  shall  be  to 
a  designated  employer  representative. 


(2)  Such  transmission  may  be  in 
writing,  in  person  or  by  telephone  or 
electronic  meems,  but  the  BAT  shall 
ensure  immediate  transmission  to  the 
employer  of  results  that  require  the 
employer  to  prevent  the  employee  from 
performing  a  safety-sensitive  function. 

(3)  If  the  initial  transmission  is  not  in 
writing  (e.g.,  by  telephone),  the 
employer  shall  establish  a  mechanism  to 
verify  the  identity  of  the  BAT  providing 
the  information. 

(4)  If  the  initial  transmission  is  not  in 
writing,  the  BAT  shall  follow  the  initial 
transmission  by  providing  to  the 
employer  the  employer’s  copy  of  the 
breath  alcohol  testing  form.  1110 
employer  shall  store  the  information  so 
as  to  ensure  that  confidentiahty  is 
maintained  as  required  by  §  40.81. 

§  40.67  Refusals  to  test  and  uncompleted 
tests. 

(a)  Refusal  by  an  employee  to 
complete  and  sign  the  breath  alcohol 
testing  form  (Step  2),  to  provide  breath, 
to  provide  an  adequate  amount  of 
breath,  or  otherwise  to  cooperate  with 
the  testing  process  in  a  way  that 
prevents  &e  completion  of  the  test, 
shall  be  noted  by  the  BAT  in  the 
remarks  section  of  the  form.  The  testing 
process  shall  be  terminated  and  the  BAT 
shall  immediately  notify  the  employer. 

(b)  If  a  screening  or  confirmation  test 
cannot  be  completed,  or  if  an  event 
occurs  that  would  invalidate  the  test, 
the  BAT  shall,  if  practicable,  begin  a 
new  screening  or  confirmation  test,  as 
applicable,  using  a  new  breath  alcohol 
testing  form  with  a  new  sequential  test 
number  (in  the  case  of  a  screening  test 
conducted  on  an  EBT  that  meets  the 
requirements  of  §  40.53(b)  or  in  the  case 
of  a  confirmation  test). 

§  40.69  Inability  to  provtda  an  adequate 
amount  of  breath. 

(a)  This  section  sets  forth  procedures 
to  be  followed  in  any  case  in  which  an 
employee  is  imable,  or  alleges  that  he  or 
she  is  imable,  to  provide  an  amount  of 
breath  sufficient  to  permit  a  valid  breath 
test  because  of  a  medical  condition. 

(b)  The  BAT  shall  again  instruct  the 
employee  to  attempt  to  provide  an 
adequate  amount  of  breath.  If  the 
employee  refuses  to  make  the  attempt, 
the  BAT  shall  immediately  inform  the 
employer. 

(c)  It  the  employee  attempts  and  fails 
to  provide  an  adequate  amount  of 
breath,  the  BAT  shall  so  note  in  the 
“Remarks”  section  of  the  breath  alcohol 
testing  form  and  immediately  inform  the 
employer. 

(d)  It  the  employee  attempts  and  fails 
to  provide  an  adequate  amount  of 
breath,  the  employer  shall  proceed  as 
follows: 
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(1)  [Reserved] 

(2)  The  employer  shall  direct  the 
employee  to  obt^,  as  soon  as  practical 
after  the  attempted  provision  of  breath, 
an  evaluation  from  a  licensed  physician 
who  is  acceptable  to  the  employer 
concerning  the  employee's  medical 
ability  to  provide  an  adequate  amount  of 
breath. 

(i)  If  the  physician  determines,  in  his 
or  her  reasonable  medical  judgment, 
that  a  medical  condition  has.  or  with  a 
high  degree  of  probability,  could  have, 
pi^uded  the  employee  from  providing 
an  adequate  amoimt  of  breath,  the 
employee's  failure  to  provide  an 
adequate  amount  of  breath  shall  not  be 
deemed  a  refusal  to  take  a  test.  The 
physician  shall  provide  to  the  employer 
a  written  statement  of  the  basis  for  his 
or  her  conclusion. 

(ii)  If  the  licensed  physician,  in  his  or 
her  reasonable  medical  judgment,  is 
unable  to  make  the  determination  set 
forth  in  paragraph  (dK2)(i)  of  this 
section  the  employee's  failure  to 
provide  an  adequate  amoimt  of  breath 
shall  be  regarded  as  a  refusal  to  take  a 
test.  The  licensed  physician  shall 
provide  a  %vTitten  statement  of  the  basis 
for  his  or  her  conclusion  to  the 
employer. 

§§  40.71 -40.77  [Reserved] 

§  40.79  Inralkl  tests. 

(а)  A  breath  alcohol  test  shall  be 
invalid  under  the  following 
circumstances: 

(1)  The  next  external  calibration 
check  of  an  EBT  produces  a  result  that 
differs  by  more  than  the  tolerance  stated 
in  the  QAP  frum  the  known  value  of  the 
test  standard.  In  this  event,  every  test 
result  of  0.02  or  above  obtained  on  the 
device  since  the  last  valid  external 
calibration  check  shall  be  invalid; 

(2)  The  BAT  does  not  observe  the 
minimum  15*minute  waiting  period 
prior  to  the  confirmation  test,  as 
provided  in  §  40.65(b); 

(3)  The  BAT  does  not  perform  an  air 
blank  of  the  EBT  before  a  confirmation 
test,  or  an  air  blank  does  not  result  in 
a  reading  of  0  00  prior  to  or  after  the 
administration  of  the  test,  as  provided 
in  §  40.65; 

(4)  The  BAT  does  not  sign  the  form 
as  required  by  §§  40.63  and  40.65; 

(5)  The  BAt  has  failed  to  note  on  the 
remarks  section  of  the  form  that  the 
employee  has  failed  or  refused  to  sign 
the  form  following  the  recording  or 
printing  on  or  attachment  to  the  form  of 
the  test  result; 

(б)  An  EBT  fails  to  print  a 
confirmation  test  result;  or 


(7)  On  a  confirmation  test  and,  where 
applicable,  on  a  screening  test,  the 
sequential  test  number  or  alcohol 
concentration  displayed  on  the  EBT  is 
not  the  same  as  the  sequential  test 
number  or  alcohol  concentration  on  the 
printed  result. 

(b)  [Reserved] 

§  40.81  AvaliabHity  and  disclosure  of 
alcohol  testing  Information  about  Individual 
employees. 

(a)  Employers  shall  maintain  records 
in  a  secure  manner,  so  that  disclosure  of 
information  to  imauthorized  persons 
does  not  occur. 

(b)  Except  as  required  by  law  or 
expressly  authorized  or  required  in  this 
section,  no  employer  shall  release 
covered  employee  information  that  is 
contained  in  the  records  required  to  be 
maintained  by  this  part  or  by  DOT 
agency  alcohol  misuse  rules. 

(c)  An  employee  subject  to  testing  is 
entitled,  upon  written  request,  to  obtain 
copies  of  any  records  pertaining  to  the 
employee's  use  of  alcohol,  including 
any  records  pertaining  to  his  or  her 
alcohol  tests.  The  employer  shall 
promptly  provide  the  records  requested 
by  the  employee.  Access  to  an 
employee’s  records  shall  not  be 
contingent  upon  payment  for  records 
other  than  those  specifically  requested. 

(d)  Each  employer  shall  permit  access 
to  all  facilities  utilized  in  complying 
with  the  requirements  of  this  part  and 
DOT  agency  alcohol  misuse  rules  to  the 
Secretary  of  Transportation,  any  DOT 
agency  with  regulatory  authority  over 
the  employer,  or  a  state  agency  writh 
regulatory  authority  over  the  employer 
(as  authorized  by  DOT  agency 
regulations). 

(e)  When  requested  by  the  Secretary 
of  Transportation,  any  DOT  agency  writh 
regulatory  authority  over  the  employer, 
or  a  state  agency  with  regulatory 
authority  over  the  employer  (as 
authorized  by  DOT  agency  regulations), 
e^h  employer  shall  make  av^able 
copies  of  all  results  for  employer 
alcohol  testing  conducted  under  the 
requirements  of  this  part  and  any  other 
information  pertaining  to  the  employer’s 
alcohol  misuse  prevention  program.  ’The 
information  shall  include  name-specific 
alcohol  test  results,  records  and  reports. 

(f)  When  requested  by  the  National 
Transportation  Safety  Board  as  part  of 
an  accident  investigation,  an  employer 
shall  disclose  information  related  to  the 
employer's  administration  of  any  post¬ 
accident  alcohol  tests  administered 
following  the  accident  under 
investigation. 


(g)  An  employer  shall  make  records 
available  to  a  subsequent  employer 
upon  receipt  of  a  written  request  from 
a  covered  employee.  Disclosure  by  the 
subsequent  employer  is  permitted  only 
as  expressly  authorized  by  the  terms  of 
the  employee's  wrritten  request. 

(h)  An  employer  may  disclose 
information  required  to  be  maintained 
imder  this  part  pertaining  to  a  covered 
employee  to  that  employee  or  to  the 
decisionmaker  in  a  lawrsuit.  grievance, 
or  other  proceeding  initiated  by  or  on 
behalf  of  the  individual,  and  arising 
from  the  results  of  an  alcohol  test 
administered  under  the  requirements  of 
this  part,  or  from  the  employer’s 
determination  that  the  employee 
engaged  in  conduct  prohibited  by  a  DOT 
agency  alcohol  misuse  regulation 
(including,  but  not  limited  to,  a  worker’s 
compensation,  unemployment 
compensation,  or  other  proceeding 
relating  to  a  benefit  sou^t  by  the 
employee). 

(i)  An  employer  shall  release 
information  regarding  a  covered 
employee’s  records  as  directed  by  the 
specific,  wnritten  consent  of  the 
employee  authorizing  release  of  the 
information  to  an  identified  person. 
Release  of  such  information  is  permitted 
only  in  accordance  with  the  terms  of  the 
employee’s  consent. 

§  40.83  Maintenance  and  disclosure  of 
records  concerning  EBTs  and  BATs. 

(a)  Each  employer  or  its  agent  shall 
mmntain  the  following  records  for  two 
years: 

(1)  Records  of  the  inspection  and 
mainteucmce  of  each  EBT  used  in 
employee  testing: 

(2)  Documentation  of  the  employer’s 
compliance  with  the  QAP  for  each  EBT 
it  uses  for  alcohol  testing  under  this 
part; 

(3)  Records  of  the  training  and 
proficiency  testing  of  each  BAT  used  in 
employee  testing: 

(4)  The  log  books  required  by 
§  40.59(c). 

(b)  Each  employer  or  its  agent  shall 
maintain  for  five  years  records 
pertaining  to  the  calibration  of  each  EBT 
used  in  alcohol  testing  under  this  part, 
including  records  of  the  results  of 
external  calibration  checks. 

(c)  Records  required  to  be  maintained 
by  this  faction  shall  be  disclosed  on  the 
same  basis  as  provided  in  §  40.81. 

Appendix  A  to  Subpart  C  of  Part  40 — 
The  Breath  Alcohol  Testing  Form 

BILUNG  COD6  4eiO^.-U 
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U.S.  Department  of  Transportation  (DOT) 
Breath  Alcohol  Testing  Form 

/77/£  INSTRUCTIONS  FOR  COMPLETING  THIS  FORM  ARE  ON  THE  BACK  OF,  COPY  3J 
>  STEP  1;  TO  BE  COMPLETED  BY  BREATH  ALCOHOL  TECHNICIAN _ 

A.  Employee  Name _ 

(PRINT)  (Pint.  M.I..  Um) 

B  SSN  or  Employee  ID  No. _ 

C.  Employer  Name. _ 

Address,  & 

Telephone  No. _ 


_ i _ 1 _ 

Telephone  Number 

D  Reason  for  Test;  □  Pre-employment  G  Random  D  Reasonable  Suspicion/Cause  □  Post-accident  □  Return  to  Duty  □  Follow-up 


»  STEP  2;  TO  BE  COMPLETED  BY  EMPLOYEE _ 

/  certify'  that  I  am  about  to  submit  to  breath  alcohol  testing  required  by  U.S  Department  of  Transportation  regulations  and  that 
the  identifying  information  provided  on  this  form  is  true  and  correct. 

_  _ /  t 

Signature  of  Employee  Date  Month  Day  Year 


>  STEP  3:  TO  BE  COMPLETED  BY  BREATH  ALCOHOL  TECHNICIAN _ 

/  certify  that  /  have  conducted  breath  alcohol  testing  on  the  above  named  individual  in  accordance  with  the  procedures  established 
in  the  U  5  Department  of  Transportation  regulation.  49  CFR  Part  40,  that  I  am  qualified  to  operate  the  testing  devices  identified, 
and  that  the  results  are  as  recorded. 

Screening  test  Complete  only  if  the  testing  device  is  not  designed  to  print  the  following 


Te*t  No.  Testing  Device  Nunc  -  Teeling  Device  Serial  Number  Time  Result 

Confirmation  test  Confirmation  test  results  MUST  be  affixed  to  the  back  of  each  copy  of  this  form. 

Remarks: _ _ _ 


_ _ /  / 

(PRINT)  Breath  Alcohol  Technician's  Name  (Fim.  M.I..  Lnat)  Signature  of  Breath  Alcohol  Technician  Date  Month  Day  Year 


»  STEP  4:  TO  BE  COMPLETED  BY  EMPLOYEE _ 

I  certify  that  I  have  submitted  to  breath  alcohol  testing  and  the  results  are  as  recorded  on  this  form.  I  understand  that  /  must  not 
drive,  perform  safety-sensitive  duties,  or  operate  hea\y  equipment  if  the  results  are  0.02  or  greater.  -A 

_  _ /  / 

Signalufe  of  Einpk>>'ee  Date  Month  Day  Year 


COPY  1  -  ORIGINAL  -  BREATH  ALCOHOL  TECHNICIAN  RETAINS 


OMB  No.  2105-0529 
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AFFIX  SCREENING  TEST  RESULTS  HERE 

AFFIX  CONFIRMATION  TEST  RESULTS  HERE 

(IF  APPLICABLE) 

USE  TAMPER-EVIDENT  TAPE 

USE  TAMPER-EVIDENT  TAPE 

PAPERWORK  REDUCTION  ACT  NOTICE  (as  required  by  5  CFR  1320.21) 

Pubbc  reportinf  burdco  for  ib»  cottcclKw  of  tnformidio*  I*  vttmoied  for  cocb  rw pnodcpi  lo  1  Mtaote/cnployee,  4  niDuteo^rcolb  Akobol  T«chiuci«a. 

Indiriduab  mmy  tmd  coomcoie  rcf  ordmf  tbcar  bordeii  otiiMloi,  or  My  otbor  ospcd  of  Ihift  coUedioB  of  iftfoiiMlioo,  iochidling  aiMcitioiu  for  reducing  lb« 
bordeo,  lo  C.S.  DrportoMBt  of  Tnuieportaiion,  Drug  EnforaAcnl  end  Progmm  CoMpliMce,  Room  9404,  400  Sercnib  Si.,  SW,  Wmahington,  D.C.  20590  or 
Office  of  MMogcmMl  ud  Budget.  Peprrworb  Reduettoo  Project,  Room  3001, 725  Seeenleeotb  St.,  NW,  WnehingtOB,  D.C.  20503. 


COPY  I  •  ORIGINAL  -  BREATH  ALCOHOL  TECHN1CUN  RETAINS 
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U.S.  Department  of  Transportation  (DOT) 
Breath  Alcohol  Testing  Form 

CTHE  JNSmVCnONS  FOR  COMPLETING  THIS  FORM  ARE  ON  THE  BACK  OF  COPY  3J 
►  STEP  1:  TO  BE  COMPLETED  BY  BREATH  ALCOHOL  TECHNICIAN 


A.  Employee  Name 

(PRINT)  (Fim.  M  l..  LHt) 

B.  SSN  or  Employee  ID  No. 

C  Employer  Name . 

Address.  St 
Telephone  No. 


_ i _ ) _ 

Telqihaac  Number 

D  Reason  for  Test;  D  Pre-employment  D  Random  D  Reasonable  Suspicion/Cause  D  Post-accident  D  Return  to  Duty  D  Follow-up 


>  STEP  2;  TO  BE  COMPLETED  BY  EMPLOYEE _ _ 

7  cerri^’  that  I  am  about  to  submit  to  breath  alcohol  testing  required  by  U.S.  Deparanent  of  Transportation  regulations  and  that 
the  identifying  information  provided  on  this  form  is  true  and  correct. 

_  /  / 

Sifnature  of  Employee  Date  Month  Day  Year 


>  STEP  3;  TO  BE  COMPLETED  BY  BREATH  ALCOHOL  TECHNICIAN _ 

7  certify  that  7  have  conducted  breath  alcohol  testing  on  the  above  named  individual  in  accordance  with  the  procedures  established 
in  the  U.S.  Department  of  Transportation  regulation,  49  CFR  Part  40,  that  I  am  qualified  to  operate  the  testing  devices  identified, 
and  that  the  results  are  as  recorded. 

Screening  test;  Complete  only  if  the  testing  device  is  not  designed  to  print  the  following. 

AM 

_  PM  _ 

Test  No.  .  Te«tin|  Device  Name  Te»tin|  Device  Sernl  Number  Time  Rceuit 

Conrirmation  test;  Confirmation  test  results  MUST  be  affixed  to  the  back  of  each  copy  of  this  form. 

Remarks; _ 


_  _  /  / 

(PRI.NT)  Breath  Akohol  Technician’!  Name  (Fint.  M  l.,  Laat)  Sifnature  of  Breath  Alcohol  Technician  Date  Month  Day  Year 


►  STEP  4:  TO  BE  COMPLETED  BY  EMPLOVTE 


COPY  2  -  EMPLOYTE  RETAINS  omb  No  2105-0529 


1  certify  that  I  have  submitted  to  breath  alcohol  testing  and  the  results  are  as  recorded  on  this  form.  7  understand  that  I  must  not 
drive,  perform  safely -sensitive  duties,  or  operate  heavy  equipment  if  the  results  are  0.02  or  greaterP 

_ t  I 

Signature  of  Employee  Date  Month  Day  Year 
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AFFIX  SCREENING  TEST  RESULTS  HERE 

AFFIX  CONFIRMATION  TEST  RESULTS  HERE 

(IF  APPLICABLE) 

USE  TAMPER-EVIDENT  TAPE 

USE  TAMPER-EVIDENT  TAPE 

Priracy  Act  Statanent 

(applicable  b  Iboac  caaea  wfaerc  completad  Brealb  Aloobol  Tcadoi  Foma  ait  retamed  B  a  Fedeial  Privacy  Act  lyalaD  of  recoidi) 

Except  for  your  Social  Security  Number  (SSN),  aubmiaaiou  of  the  Bformabon  oo  (be  front  aide  of  Ibia  fom  ia  toandatory.  bcomplete  aubmiaaioa  of  the  mfomutioii,  failure 
to  provide  aa  adequate  brealb  epecimea  for  teatin|  whboul  a  valid  medical  explanariog,  en|a|ia|  la  oooducl  dial  clearly  obatructi  (be  leitini  proccaa,  or  failure  to  aifn  tbe 
ccrtificalioa  eialemeata  oa  (be  froal  aide  of  Ibia  fom  may  rauh  a  delay  or  denial  of  your  application  for  cmpioyiBcal/appoialmeat.your  iaabdity  to  reaumc  performiai 
aafety-aenaitive  duliea,  removal  from  a  aafety-aeaaibve  poaition.  or  other  dacipliaeiy  action. 

The  authority  for  obttiaini  (be  brealb  apecimea  required  by  tbe  U.S.  Depardacaa  of  Tranaportalion  ia  tbe  Omiubua  Tranaponaliaa  Employee  TeatiD|  Act  of  1991,  Pub.  1. 
102-143,  Tale  V.  Tbe  principal  purpoac  for  which  the  Bformnlion  aoutbl  la  to  be  uaed  at  to  enaure  that  you  have  aubmined  to  brealb  alcohol  teatin(  and  to  eoaure  dial  you 
are  promptly  notified  in  the  event  of  noocomplinncewitb  die  U.S.  Depardnem  of  Tranaportatioo  brealb  alcohol  leatieif  requiremeali. 

Submimion  of  your  SSN  ia  not  reipiired  by  law  and  ia  vohatery .  If  you  object  to  die  uac  of  your  SSN  in  due  fom.  you  null  not  be  denied  any  rifbl.  benefit,  or  privilege 
provided  b)'  law;  a  aubatitute  number  or  other  identifier  arill  be  aaaigned. 

Tbe  aforraalion  provided  a  Ibia  form  may  be  diacloaed.  aa  a  routine  uae,  to  a  Federal.  Stale,  or  local  afcocy  for  authorized  Bveangadve  or  enforcement  purpoaea  or  to  a 
court  or  an  adminiatrative  tribunal  a-hen  tbe  Crovemment  or  one  of  in  agencica  ia  a  party  to  a  judicial  proceeding  before  the  court  or  involved  B  adminiBtiativc  proceedinga 
before  the  triburial. 


PAPERWORK  REDUCTION  ACT  NOTICE  (as  required  by  5  CFR  1320.21) 

^bbe  reportinit  burden  for  tbia  collection  of  Information  la  adimnted  for  aneb  reapondent  to  avemget  I  adnute/employca,  4  mlnutea/Breatb  Alcohol  Teebnician, 
IndividuaiB  may  tend  comarcota  regardiag  tbeac  burden  cBimatca,  or  any  other  aapect  of  thk  coOection  of  bformnlion,  incfaidint  auggcBinm  for  reduemg  tbe 
burden,  to  U.S.  Depanment  of  Tranaportalkin,  Drug  Eaforeameiit  and  Program  Compliance,  Koom  9404, 400  ScvcMb  St.,  SW,  Wabingtoo,  D.C.  20S90  or 
OfBee  of  Management  and  Budget,  Paperwork  Reduction  Project,  Room  3001.723  Stvtmcenth  St.,  NSV.  Waaltiiigton,  D.C.  20S03.  ' i' 1 


COPY  2  -  EMPLOYEE  RETAINS 
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U.S.  Department  of  Transportation  (DOT) 

Breath  Alcohol  Testing  Form 

'  [THE  INSTRUCTIONS  FOR  COMPLETING  THIS  FORM  ARE  ON  THE  BACK  OF  COPY  31 

*■  STEP  1:  TO  BE  COMPLETED  BY  BREATH  ALCOHOL  TECHNICIAN 


A.  Employee  Name _ 

(PRINT)  (Tint.  M  l..  LmI) 

B.  SSN  or  Employee  ID  No. _ 

C.  Emj^oyer  Name.  _ 

Address,  & 

Telephone  No. 


_ _ (  ) _ 

Telepbooe  Number 

D.  Reason  for  Test:  O  Pre-employment  O  Random  D  Reasonable  Suspicion/C^use  D  Post-accident  D  Return  to  Duty  D  FoUow-up 


»  STEP  2;  TO  BE  COMPLETED  BY  EMPLOYEE _ 

I  certify'  that  I  am  about  to  submit  to  breath  alcohol  testing  required  by  U.S.  Department  of  Transportation  regulations  and  that 
the  identifying  information  proxided  on  this  form  is  true  and  correct. 

_  _ /  t 

Signaairc  of  Emptoyee  Dale  Moolh  Day  Year 


•>  STEP  3:  TO  BE  COMPLETED  BY  BREATH  ALCOHOL  TECHNICUN 


I  certify  that  /  have  conducted  breath  alcohol  testing  on  the  above  named  individual  in  accordance  with  the  procedures  established 
in  the  U.S.  Department  of  Transportation  regulation,  49  CFR  Part  40.  that  I  am  qualified  to  operate  the  testing  devices  identified, 
and  that  the  results  are  as  recorded. 

Sertening  test:  Complete  only  ^  the  testing  device  is  not  designed  to  print  the  following. 

AM 

_ _ _ _ _  _ _ 

Teal  No.  Teatinf  Device  Name  Teatiof  Device  Serial  Number  Time  Reauh 

Confirmation  test:  Confirmation  test  results  MUST  be  affixed  lo  the  back  of  each  copy  of  this  form. 

Remarks: _ 


_  _  !  ! 

(PRINT)  Breath  Aicobol  Techoician'a  Name  (Pint,  M.I.,  Laat)  Sifnature  of  Breath  Alcohol  Tecfankiaii  Dale  Month  Day  Year 


►  STEP  4:  TO  BE  COMPLETED  BY  EMPLOYEE 


7  certify  that  I  have  submitted  to  breath  alcohol  testing  and  the  results  are  as  recorded  on  this  form.  I  understand  that  I  must  net 
drive,  perform  safety-sensitive  duties,  or  operate  heavy  equipment  if  the  results  are  0.02  or  greater.  .> 

_  •  _  _ /  / 

SifiiBlure  of  Employee  '  Dale  Month  Day  Year 


COPY  3  .  FORWARD  TO  THE  EMPLOYER 


CWB  No.  2105^29 
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AFFIX  SCREEfONG  TEST  RESULTS  HERE 

AFFIX  CONFIRMATION  TEST  RESULTS  HERE 

(IF  API1.ICABLE) 

USE  TAMPER-EVIDENT  TAPE 

USE  TAMPER-EVIDENT  TAPE 

INSTRUCTIONS  FOR  COMPLETINO  THE  U.S.  DEPARTMENT  OF  TRANSPORTATION  BREATH  ALCOHOL  TESTING  FCHtM 

NOTE;  Use  a  ballpoint  pen,  press  hard,  and  check  ^  copies  for  legibility. 

STEP  I  The  Bretth  Akohol  Technician  (BAT)  completea  the  information  re<|uired  in  this  Hep.  Be  ntre  to  print  the  employee*!  name  and  'heck  die  box 
identifying  the  rcaaon  for  the  lest. 

NOTE:  If  the  employee  refuses  to  provide  SSN  or  l.D.  number,  be  sure  to  indicate  this  in  the  remarks 
section  in  STEP  3.  Proceed  with  STEP  2. 

STEP  2  butroct  the  employee  to  read,  lign,  and  dale  the  employee  ccnificalion  italemeni  in  STEP  2.  ^ 

NOTE:  If  the  employee  refuses  to  sign  die  certificatioo  statement,  ^  n^  proceed  with  the  akoboi  test. 

Contact  the  designated  employer  representative. 

STEP  3  The  Breath  Akohol  Technician  (BAT)  completei  the  information  required  in  this  step.  After  conducting  the  akohol  screening  test,  do  the  following 
(as  apprapnalc): 

If  the  breath  testing  device  used  in  conducting  the  screening  test  g  not  capable  of  printing  the  screening  test  information  located  on  the  front 
of  this  foiTB  (test  number,  testing  device  name,  testing  device  aerial  number,  lime  of  lest  and  resuhi).  complete  thia  informatioo  ia  the  spare 
provided  os  the  (ioflS  of  this  form, 

NOTE;  Be  sure  to  enter  the  result  of  the  test  exactly  as  it  is  indicated  on  the  breath  testing  device,  i.e., 

0.00,  0.02,  0.04,  etc. 

OR,  If  the  breath  testing  device  uaed  is>  conducting  the  scruening  test  j{  capable  of  printing  the  aersening  test  informatioo  located  on  the 
from  of  this  form,  affix  the  printed  iafosmation  m  the  space  provided  above.  Be  sure  to  uae  tamper-evident  tape. 

If  the  resuhs  of  the  Krecning  teal  are  leia  than  0.02,  print,  sign  your  name,  and  enter  today's  date  in  the  space  provided.  Co  to  STEP  4. 

If  the  icsulu  of  Che  screening  lest  are  0.02  or  greater,  a  confirmation  test  must  be  administered  in  accordance  with  DOT  regulations.  An 
EVIDENTIAL  BREATH  TESTING  device  that  it  capabk  of  priming  confirmation  test  information  must  be  used  in  conducting  this  test. 

After  conducting  the  alcohol  confirmation  test,  affix  the  printed  information  in  the  space  provided  above.  sure  Ip  uag  iamprr.rvident  tape. 

Prim,  sign  your  name,  and  enter  the  dale  in  the  space  provided.  Co  to  STEP  4. 

STEP  4  Instruct  the  employee  to  read,  sign,  and  date  the  employee  ceitificalion  slatemeni  in  STEP  4. 

NOTE:  If  the  employee  refuses  to  sign  the  certifientton  statement  in  STEP  4,  be  sure  to  indicate  this  in  the 
remarks  section  in  STEP  3. 

Retain  Copy  1  (white  page)  for  BAT  rfecords. 

Give  Copy  2  (green  page)  to  the  employee. 

Forward  Copy  3  (blue  page)  to  the  employer. 


PAPERWORK  REDUCTION  ACT  NOTICE  (as  retjuired  by  5  CFR  1320.21) 

Pubbe  reporting  burden  for  this  eotlcctioo  eC  laformssiofi  is  nshnated  for  each  rsspoodent  to  sveragci  1  BiiBatc/cai|iloy«c,  4  minuSca/Breath  Akobd  Tecknictan. 
Indmdoak  may  send  coauaents  regarding  Ibeae  harden  mliaiales,  or  any  other  sapeet  of  thk  coUeetioa  of  Informatioa,  Including  arggedioas  for  rcducisgjhc 
burdea.  to  US.  Dcpaitmat  of  TraasporiaSion,  Drag  Eaforcemcm  and  Program  Compbanee,  Room  4404, 400  Saocmb  St.,  SW,  Wadungton,  D.C.  20590  or 
Oflice  of  MaasgmuaS  asMi  Budget,  Paperwork  RaductMm  Pngoet.  Room  3001, 71S  Seeemwarti  St.,  NW,  Wa^iagloB,  D.C.  20503. 

COPY  3  -  FORWARD  TO  THE  EMPLOYER 


(FR  Doc.  94-2030  Filed  2-3-94r  1:00  pm) 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

49CFRPart40 
{Docket  49384,  Notice  94-3] 

RIN  2105-AB95 

Procedures  for  Transportation 
Woi1q»lace  Drug  and  Alcohol  Testing 
Programs 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Under  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991,  the  Department  of  Transportation 
is  required  to  implement  alcohol  testing 
programs  in  various  transportation 
industries.  This  proposed  nile  would 
establish  circumstances  in  which  blood 
alcohol  testing  could  be  used  in  these 
programs  and  procedures  that  would  be 
used  for  blood  alcohol  testing. 

DATES:  Comments  on  this  notice  of 
proposed  rulemaking  should  be 
received  by  May  16, 1994.  Late-filed 
comments  will  be  considered  to  the 
extent  practicable. 

ADDRESSES:  Comments  should  be  sent  to 
Docket  Clerk,  Att:  Docket  No.  49384, 
Department  of  Transportation,  400  7th 
Street,  SW.,  room  4107,  Washington  DC, 
20590.  For  the  convenience  of  persons 
wishing  to  review  the  docket,  it  is 
requested  that  comments  be  sent  in 
duplicate.  Persons  wishing  their 
comments  to  be  acknowledged  should 
enclose  a  stamped,  self-addressed 
postcard  with  their  comment.  The 
docket  clerk  will  date  stamp  the 
postcard  and  return  it  to  the  sender. 
Comments  may  be  reviewed  at  the 
above  address  from  9  a.m.  through  5:30 
p.m.  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Smith,  Acting  Director, 
Department  of  Transportation  Office  of 
Drug  Enforcement  and  Program 
Compliance,  400  7th  Street,  SW., , 
Washington  DC.  20590,  room  9404, 
202-366-3784;  or  Robert  C.  Ashby, 
Deputy  Assistant  General  Counsel  for 
Regulation  and  Enforcement,  400  7th 
Street,  SW..  room  10424.  202-366-9306. 
SUPPLEMENTARY  INFORMATION: 

Department  published  in  today’s 
Federal  Register  a  final  rule  (49  CFR 
part  40)  establishing  testing  procedures 
for  the  Department’s  new  alcohol  testing 
rules.  The  Department’s  December  1992 
NPRM  for  these  procedures  did  not 
propose  to  permit  blood  alcohol  testing. 
Therefore,  it  did  not  include  any 
proposed  blood  alcohol  testing 
procedures.  Today’s  NPRM  proposes 
limited  circumstances  in  which  blood 


alcohol  testing  would  be  permitted  for 
the  covered  operating  administrations 
and  procedures  that  would  be  used  for 
this  purpose.  We  seek  comments  on 
these  proposed  procedures  and  on  any 
additions,  deletions,  or  modifications 
we  should  make  to  them.  In  addition, 
we  seek  comment  on  the  broader 
question  of  whether  the  Department 
should  adopt  blood  alcohol  testing  at 
all. 

Section-by-Section  Anal3rsis 

Section  40.71  Authorized  Uses  for 
Blood  Alcohol  Testing 

We  propose  to  allow  blood  alcohol 
testing  only  in  a  limited  set  of 
circumstances.  Blood  alcohol  testing 
could  be  used  in  reasonable  suspicion 
and  post-accident  testing,  where  an 
evidential  breath  testing  device  (EBT)  is 
not  readily  available,  and  in  place  of  a 
medical  evaluation  in  “shy  lung” 
situations.  If  breath  testing  were  not 
readily  available  for  a  reasonable 
suspicion  or  post-accident  test, 
employers  would  have  to  use  blood 
alcohol  testing  to  meet  their  regulatory 
obligations. 

We  are  aware  of  certain  advantages  to 
blood  alcohol  testing.  It  is  accurate,  does 
not  require  expenditures  for  expensive 
new  equipment,  and  can  be  conducted 
by  qualified  personnel  who  are 
generally  readily  available  even  in 
remote  locations.  At  the  same  time, 
blood  alcohol  testing  has  a  number  of 
disadvantages,  all  of  which  are 
exacerbated  with  extensive  use.  It  is  the 
most  intrusive  form  of  testing,  it  does 
not  provide  an  immediate  confirmed 
result,  and  it  necessitates  additional 
procedural  complexities  such  as 
collection,  laboratory,,  and  chain  of 
custody  requirements.  There  could  be 
additional  costs  and  litigation. 
Nevertheless,  because  we  are  aware  that, 
in  some  circumstances  the 
unavailability  of  EBTs  meeting  part  40 
requirements  may  make  breath  testing 
impracticable,  we  believe  that  it  may  be 
useful  to  allow  some  flexibility.  We 
think  it  better,  in  these  circumstances, 
to  allow  testing  using  a  method  with 
some  disadvantages  than  to  be  unable  to 
complete  a  test  at  all. 

Reasonable  suspicion  and  post¬ 
accident  tests  are  more  likely  than  other 
kinds  of  test  to  happen  at  unpredictable 
times  and  in  remote  locations.  (The  time 
and,  to  some  extent,  place  of  random 
and  pre-employment  testing  are  more 
likely  to  be  under  the  employer’s 
control.)  Consequently,  as  commenters 
suggested,  unless  an  employer  incurs 
the  expense  of  having  EBTs  in  all  of  its 
locations,  or  has  an  extensive  rapid- 
deployment  capability,  it  may  be 


substantially  easier  and  less  costly  to 
arrange  for  a  blood  alcohol  test  in  these 
circumstances.  In  some  cases,  it  may  be 
impossible  to  get  an  EBT  to  a  remote 
location  in  time  to  conducf  a 
meaningful  test 

Particularly  in  remote  locations,  there 
could  be  situations  in  which  the  only 
person  trained  to  conduct  alcohol  tests 
is  the  supervise’  of  an  employee  subject 
to  a  post-accident  or  reasonable 
suspicion  test.  Our  current  rules  permit 
a  supervise  to  ccmduct  breath  alcohol 
tests,  if  the  supervisor  is  a  trained  BAT 
and  another  BAT  is  not  available,  as 
long  as  operating  administration  rules 
do  not  prohibit  Ws  action  by  the 
supervisor.  In  the  case  of  reasonable 
suspicion  tests,  the  operating 
administration  rules  prohibit  the 
supervisor  who  has  made  the  reasonable 
suspicion  determination  from 
conducting  either  the  screening  or 
confirmation  test.  The  purpose  of  this 
NPRM  is  to  increase  flexibility  in  post¬ 
accident  and  reasonable  suspicion 
testing  in  circumstances  in  which 
testing  would  otherwise  be  difficult  to 
accomplish.  With  that  purpose  in  mind, 
would  it  make  sense  to  permit 
supervisors  to  conduct  screening  tests  in 
these  situations?  Should  blood  testing 
be  treated  any  differently  from  breath 
testing  for  these  purposes? 

Moreover,  the  number  of  post¬ 
accident  and  reasonable  suspicion  tests 
is  likely  to  be  substantially  lower  than 
the  numbers  of  pre-employment  and 
random  tests.  This  means  that  the 
disadvantages  of  blood  alcohol  testing 
noted  above  will  occur  in  a  limited 
number  of  cases.  (The  Department 
estimates  that  there  will  be  around  2500 
blood  alcohol  tests  per  year  under  this 
proposal  and  seeks  comment  on 
whether  this  estimate  is  reasonable.)  If 
employers  “stand  down”  employees  on 
the  basis  of  the  event  leading  to  the  test, 
the  safety  impact  of  the  lack  of  an 
immediate  result  may  be  further 
reduced. 

One  of  the  key  conditions  for  allowing 
the  use  of  blood  alcohol  testing  is  that 
EBTs  not  be  “readily  available.” 

Because  of  its  greater  invasiveness  and 
because  it  does  not  produce  an 
immediate  result,  the  use  of  blood 
alcohol  testing  is  intended  to  be  used 
only^i  those  reasonable  su.spicion  and 
post-accident  testing  circumstances 
where  it  is  not  practicable  to  use  breath 
testing.  Blood  alcohol  testing  is  not 
intended,  under  the  proposal,  to  be  an 
equal  alternative  method  that  an 
employer  can  choose  as  a  matter  of 
preference. 

We  seek  comment  on  when  the  final 
rule- should  regard  an  EBT  as  being 
“readily  available.”  For  example,  if  a 
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breath  test  can  be  arranged  wHhln  a 
given  time  (e.g..  two  hours)  of  the  event 
retpiiring  the  test,  should  breath  testing 
be  regarded  as  readily  avculable?  What 
should  the  time  frame  be?  What  if  the 
cost  of  obtaining  an  EBT  and  bringix^  it 
to  the  site  for  testing  is  a  certain 
multiple  o?  the  cost  of  conducting  bk>od 
alcohol  testing  in  diat  case?  What  if  it 
were  simply  more  convenient  or  less 
expensive  to  use  a  blood  alcohol  test 
radker  than  Ineath  testing  in  a  particular 
case?  Are  there  other  criteria  that  could 
be  xised  to  determine  when  breath 
testing  was  readily  availal^?  Should 
this  be  left  to  the  judgment  the 
employer?  If  so,  how  would  the 
Department  )udge  when  this  discretiaa 
had  been  exercised  properly?  Should 
the  Department  require  the  employer  to 
docun^t  the  facts  that  led  to  a  decision 
to  use  blood  alcobcd  testing? 

In  context  of  this  discussion  of 
“readily  availaUe,”  we  would  point  out 
that  the  EBT  invtdved  need  not  be  one 
that  the  emplc^r  owns.  U  could  also  be 
a  device  that  is  owned  by  another 
employer  or  a  third-party  provider.  We 
do  not  think  that  it  shoukl  be  necessary 
for  an  employer  to  pre-position  an  EBT 
(or  enter  into  a  contract)  at  every 
possible  testing  location.  Howe\*er,  we 
do  believe  it  is  fair  to  expect  employers 
to  make  arrangements  the  use  of 
EBTs  eith«  tl^ugh  purchase,  lease  or 
contract,  assuming  normal  deployment 
to  do  routine  random  and  pre- 
employment  testing.  The  Department 
seeks  comment  on  whether,  and  how, 
these  expectations  shoiild  be  made  part 
of  the  text  of  the  final  rule. 

The  NPRM  proposes  that,  if  no  EBT 
were  readily  available  for  even  the 
screening  test,  a  blood  sample  would  be 
collected  and  sent  to  the  laboratory, 
where  two  tests  would  be  conducted  on 
the  primary  specimen.  Alternatively,  if 
an  EBT  were  available  for  the  screening 
test,  but  an  EBT  meeting  part  40 
requirements  for  use  in  a  confinnation 
test  were  not  available,  a  blood 
confirmation  test  could  be  performed. 
Some  questions  arise  about  the  former 
situation.  Would  this  provision 
disfx>urage  employers  from  obtaining 
the  less  expensive  alcohol  screening 
devices  p)ermitted  by  jjart  40?  Would 
employers  be  deterr^  from  using  blood 
as  a  collection  method  by  fear  of 
confrontations  with  or  litigation  by 
employees  who  resented  the 
intrusiveness  of  blood  alcohol  testing  all 
the  more  for  the  absence  of  a  breath 
screening  test?  Would  additional 
supervisor  training  be  needed?  Qa  the 
other  hand,  would  the  majority  of 
situations  in  which  blood  could  be  used 
under  this  proposal  likely  be  situations 
in  which  no  EBTs  at  all  were  availdble. 


so  that  using  blood  for  both  screening 
and  confirmation  testing  wtndd  be 
necessmy  in  order  to  make  the  proposal 
meanin^ul? 

The  f&RM  also  proposes  that 
employers  could  use  blood  alcohol 
testing  for  an  employee  covered  under 
the  “^y  lung”  provision  of  the 
Departmoit’s  new  alcohcd  testing 
procedures.  If  an  employee  was  unable 
to  provide  sufficient  breath  for  a  breath 
test,  the  employer  could  choose  either  to 
refer  the  employee  for  a  medical 
evaluation  or  to  draw  a  blood  sample  as 
provided  in  this  NPRM. 

Whether  for  liability  reasons  or  on  the 
basis  of  the  events  leading  to  a  post¬ 
accident  or  reasonable  suspicion  test, 
many  employers  might  prefer  to  "stand 
down”  the  emplo3ree  pending  the 
receipt  of  the  laboratory  result  of  the 
blood  alcohol  test.  Is  it  necessary  for  the 
Department’s  reflations  to  address  this 
subject?  If  so,  what  should  the  rules 
provide? 

Section  40.73  CoJiection  Procedures 
for  Blood  Alcohol  Tests 

We  think  it  will  not  be  necessary  to 
establish  extensive  new  procedures  for 
ccdiecting  blood  samples,  given  the 
limited  circumstances  in  which  use  of 
this  method  would  be  authorized.  (The 
situation  would  probably  be  different  If 
blood  testily  were  being  proposed  for 
pre-employment  and  randmn  testing  as 
well.)  Collection  of  blood  specimens  for 
forensic  purposes  such  as  law 
enforcement  is  considered  standard 
procedure  at  many  medical  facilities. 

For  these  reasons,  we  believe  that  we 
should  depend,  to  the  extent  possible, 
on  existing  resources  and  programs.  We 
propose  tlmt  anyone  who  is  licensed, 
certified,  or  otherwise  authorized  under 
state  law  to  draw  blood  could  do  so  in 
the  State  for  purposes  of  the  DOT 
program.  In  most  states,  physicians, 
nurses,  phlebotomists,  and  sometimes 
other  medical  personnel,  have  this 
authority. 

It  is  our  understanding  that  states,  for 
law  enforcement  and  other  forensic 
purposes,  have  approved  procedures  for 
collecting  blood  specimens  for  the 
pur{x>se  of  alcohol  testing.  Except  to  the 
extent  that  DOT  rules  specify  certain 
requirements,  the  NPRM  would  allow  a 
blood  specimen  to  be  collected  for 
purposes  of  the  POT  program  in 
accordance  with  these  existing  state 
procediures.  As  with  personnel 
qualifications  and  specimen  collection 
procedures,  chain  of  custody 
requirements  would  follow  state 
requirements  for  law  enforcement  and 
other  forensic  blood  collections.  The 
Department  seeks  comment  on  whether 
reliance  on  state  requirements  would 


produce  too  much  confusion  or 
inconsistency,  such  that  nationwide, 
uniform  DOT  procedures  would  be 
preferable.  On  the  other  hand,  would 
such  imiform  DOT  procedures  make  it 
too  difiicvilt  to  operate  a  blood  testing 
program  for  a  relatively  small  number  of 
samples,  reducing  flexibility  that  this 
proposal  is  designed  to  permit? 

Tne  NPRM  would  require  20  ml  of 
blood  to  be  drawn  for  the  test.  As 
explained  in  the  preamble  to  the  final 
rule  for  part  40  published  today,  there 
is  a  statutory  requirement  for  collecting 
split  samples  of  body  fluids  in  FAA, 

FTA,  FRA,  and  FHWA  programs.  In  this 
situation,  the  sample  would  be 
subdivided  into  two  10  ml  tubes. 
Collections  imder  the  RSPA  rule,  where 
split  samples  are  not  required,  would 
require  only  10  ml  of  blood,  placed  in 
one  tube.  Tlie  NPRM  would  require 
certain  standard- testing  materials  to  be 
used,  which  would  be  provided  by 
testing  laboratCHles  in  a  sealed  kit  The 
kit  would  Incdude  the  blood  tubes, 
labels,  chmn  of  custody  form,  blood 
extraction  device,  and  swab.  We  seek 
comment  on  whether  it  is  advisable  to 
require  the  inclusion  of  blood  extraction 
devices.  That  is.  is  including  these 
materials  needed,  in  light  of  the 
resources  available  at  testing  sites? 
Woukl  including  them  give  rise  to 
concerns  about  theft?  We  also  se^ 
comment  on  whether  the  kit  should  also 
include  standardized  collection 
instructions.  The  employer  would  be 
responsible  for  ensuring  the  kit  was 
available  at  the  testing  location. 

Section  40. 75  Laboratories  for  Blood 
Alcohol  Testing 

The  regulatory  text  of  this  proposed 
section  is  a  place-holder.  One  of  the 
most  difricult  questions  facing  the 
Department  is  how  to  ensure  that 
appropriately  well-qualified  laboratories 
test  blood  specimens  for  alcohol.  Absent 
a  satisfactory  answer  to  this  question, 
the  viability  of  this  proposed  rule  is  in 
question. 

One  approach  the  Department  could 
take,  which  is  consistent  with  the 
approach  of  using  existing  resources  to 
the  extent  practicable,  is  to  rely  on  those 
laboratories — whether  state-operated  or 
private — that  conduct  forensic  blood 
alcohol  tests  for  law  enforcement  and 
other  purposes  in  each  state.  The  final 
rule  would  assume,  in  effect,  that  a 
laboratory  whose  findings  were  deemed 
sufficient  under  state  law  to  act  as  the 
basis  for  criminal  or  civil  p>enalties 
against  persons  in  DUl  or  similar  cases 
was  adequate  for  DOT  wcnkplace  testing 
program  purposes.  In  order  for  this 
approach  to  work,  there  would  have  to 
be  state  or  state-approved  laboratories  m 
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a  sufficient  numb^  of  states  that  had 
the  willingness  and  capacity  to  accept 
and  process  “DOT"  blood  specimens. 

We  see  no  reason  why  laboratories  in 
every  state  would  necessarily  have  to 
participate.  Since  we  expect  few  blood 
alcohol  tests,  large  numbers  of 
laboratories  would  not  be  necessary, 
and  specimens  could  be  sent  to  a 
laborat(»y  in  any  state  that  accepts 
commercial  business.  The  Department 
seeks  comments  cm  the  capacity  and 
suitability  of  such  laboratories. 

A  second  approach  woxild  be  to 
construct  a  system  based  on  the 
laboratories  certified  by  the  Department 
of  Health  and  Human  ^rvices  (DHHS) 
for  urine  drug  testing.  DHHS  has 
carefully  reviewed  the  overall 
proficiency  and  fcnensic  capability  of 
these  laboratories,  and  they  are  available 
to  users  throughout  the  country.  Many 
DHHS-certified  laboratories  currently 
perform  blood  alcohol  testing,  but  there 
is  no  blood  alcohol  testing  proficiency 
requirement  involved  witfi  DHHS 
certification.  Under  this  approach,  the 
Department,  in  cooperation  with  DHHS. 
could  develop  a  proficnency 
requirement  for  blood  alcohol  testing. 
Such  a  requirement  could  be 
implemented  through  a  DOT-DHHS 
agreement  calling  for  DHHS  certification 
and  inspection  for  blood  alcohol  testing 
purposes. 

This  approach  would  require  DOT 
and  DHHS  to  work  out  an  agreement. 

The  cost  of  the  certification  program — 
both  to  the  Department  and  to 
laboratories — is  not  yet  known,  though 
the  Department  is  working  with  DHHS 
to  develop  this  information.  The  cost  to 
the  Federal  government  of  this 
certification  program  would  have  to  be 
recovered  firom  the  laboratories  via  user 
fees.  Given  the  small  number  of  tests,  it 
is  questionable  whether  laboratories 
would  find  it  cost-effective  to  become 
certified  for  blood  alcohol  testing, 
though  there  could  be  some  pressure 
from  customers  to  process  blood  as  well 
as  urine  samples.  The  Department  seeks 
comments  on  the  advantages  and 
disadvantages  of  this  approach. 

There  are  other  possibilities.  For 
example,  the  Department  could  use 
laboratories  certified  by  private 
certifying  bodies,  though  the 
Department  has  expressly  declined  to 
do  so  in  its  drug  testing  program.  DOT 
and  DHHS  both  believe  that  the  DHHS 
approval  process  for  laboratories 
provides  a  more  thorough  and  intense 
review  of  laboratory  quality  than 
existing  private  certification  programs. 
The  Department  could  also  contract 
with  one  or  more  laboratories  to 
conduct  the  needed  tests.  It  is  likely  that 
user  fees  would  be  needed  to  fund  such 


an  approach.  The  Depiartment  seeks 
comment  on  any  additional  approaches 
that  commenters  believe  have  merit. 

This  discussion  of  the  need  for 
laboratory  certification  is  in  the  context 
of  a  testing  program  that  does  not 
provide  for  evidentiary  proceedings  in 
which  an  individual  could  challenge 
test  results.  Existing  Coast  Guard 
alcohol  testing  regulations  provide  for 
post-accident  blood  testing  in  some 
situations.  The  validity  of  these 
proceedings  is  subject  to  evidentiary 
hearings,  has  long  been  recognized  in 
administrative  and  court  decisions,  and 
is  not  brought  into  question  by  the 
Department’s  proposals  concerning 
laboratory  certification. 

Section  40. 77  Testing  of  Blood 
Specimens 

The  basic  scheme  of  this  provision  is 
similar  to  the  process  the  laboratory 
uses  for  drug  testing.  An  aliquot  of  the 
primary  specimen  is  tested  by  gas 
chromatography  (GC)  or  enzyme  assay. 
(Because  testing  for  alcohol  is  simpler 
chemically  than  testing  for  drug 
metabolites,  mass  spectrometry  is  not 
needed.)  If  the  alcohol  concentration  is 
less  than  0.04,  the  laboratory  reports  a 
negative  test  to  the  employer.  If  the 
result  is  0.04  or  above,  then  the 
laboratory  conducts  a  GC  test  on  a 
second  aliquot  of  the  primary  specimen. 
If  the  alcohol  concentration  is  less  than 
0.04,  the  laboratory  reports  a  negative 
test  to  the  employer.  If  the  result  is  0.04 
or  above,  the  laboratory  reports  the 
quantitative  (positive)  result  to  the 
enmloyer. 

The  split  sample  procedure  also 
operates  in  an  analogous  way  to  the 
drug  testing  procedures^  4f  the  employee 
requests  a  test  of  the  split  specimen 
within  72  hours  of  being  informed  of  the 
positive  result,  the  employer  tells  the 
laboratory  to  send  the  split  specimen  to 
a  second  laboratory,  which  runs  a  single 
GC  test  on  the  split  specimen.  As  under 
the  drug  testing  procedures,  the 
employee  would  have  the  opportunity 
to  present  evidence  that  he  or  she  had 
been  unable  to  make  the  request  within 
the  72-hour  time  frame.  If  the  result  is 
0.04  or  above,  the  positive  test  result 
stands.  If  the  result  is  less  than  0.04,  the 
test  result  is  invalid.  The  consequences 
of  the  test  result  would  not  be  stayed 
pending  the  test  of  the  split  specimen; 
the  employee  would  remain  barred  from 
performing  safety-sensitive  functions 
pending  the  receifrt  of  the  analysis  of 
the  split  specimen,  unless  the  employee 
had  met  the  conditions  in  the  applicable 
operating  administration  rule  for  return 
to  duty. 

Because  the  time  when  one  could  gain 
a  safety  benefit  from  removing  from 


safety-sensitive  functions  an  employee 
testing  between  0.02  and  .039  will  Icmg 
since  have  passed,  these  procedures  do 
not  call  for  taking  any  action  with 
respect  to  a  test  result  in  this  range.  The 
Department  seeks  comment  on  whether 
this  approach  makes  sense  and  on 
whether  there  are  any  reasons  to  report 
such  results  to  the  employer.  The 
Department  also  notes  that  the  proposed 
procedure  caHs  for  two  tests  to  be 
conducted  on  the  primary  specimen 
even  if  there  has  b^n  a  screening  test 
on  a  preliminary  EBT.  The  reasrm  for 
this  requirement  is  to  avoid  ccmfusion  at 
the  laboratory  by  requiring  a  standard 
procedure  in  all  cases,  even  where  one 
of  the  two  tests  is.  strictly  speaking, 
unnecessary.  The  Department  also  seeks 
comment  on  this  proposaL 

Section  40.79(b}  Invalid  Tests 

This  paragraph  would  be  added  to  the 
existing  list  of  fatal  flaws  for  breath 
alcohol  tests.  It  would  spell  out  those 
actions  that  would  automatically  cause 
a  test  to  be  deemed  invalid.  The 
paragraph  is  intended  to  provide 
protections  for  the  accuracy  of  the 
process  equivalent  to  those  provided  for 
breath  alcohol  testing  and  urine  drug 
testing. 

We  seek  comment  on  whether  it 
should  be  a  fatal  flaw  if  an  unauthorized 
person  has  succeeded  in  drawing  a 
blood  sample  from  an  employee.  Once 
the  sample  has  been  drawn,  does  the 
lack  of  authorization  of  the  individual 
drawing  the  sample  affect  its  accuracy? 
Should  this  be  a  fatal  flaw  simply  as  a 
means  of  ensuring  that  appropriately 
qualified  people  draw  blo^,  regardless 
of  the  effects  on  sample  accuracy? 

In  some  circumstances,  it  may  be 
unclear  to  the  personnel  involved  what 
state  a  test  occurs  in  (e.g.,  a  post¬ 
accident  test  on  a  bridge  between  two 
states).  The  procedures-of  the  two  states 
may  differ.  Should  the  rule  be  modified 
to  avoid  the  invalidation  of  a  test  just 
because  the  procedures  used  turned  out 
to  pertain  to  the  wrong  state? 

Regulatory  Analyses  and  Notices 

Because  of  substantial  public  interest 
and  substantial  impacts  on  a  wide  range 
of  privafb  and  public  sector 
organizations,  the  Department  has 
determined  that  this  proposed  rule — in 
conjunction  with  the  operating 
administrations’  alcohol  and  drug 
testing  rules  and  the  remainder  of  the 
alcohol  testing  portion  of  part  40 — is 
significant  under  Executive  Order 
12866.  OMB  has  reviewed  this  NPRM 
under  that  Order.  The  NPRM  is  also 
significant  under  the  Department’s 
regulatory  policies  and  procedures. 
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The  Department  has  prepared  a 
regulatory  evaluation  for  the  alcohol 
portion  of  part  40,  which  we  have 
included  in  the  docket.  The  costs  of  the 
application  of  part  40  procedures  to  the 
programs  of  the  various  operating 
administrations  are  estimated  in  each  of 
the  operating  administrations’ 
regulatory  evaluations  for  their  final 
alcohol  rules  being  published  today.  At 
the  time  of  a  final  rule  based  on  this 
NPRM,'the  covered  operating 
administrations  will  supplement  their 
part  40  alcohol  testing  rule  regulatory 
evaluations  as  needed  with  respect  to 
blood  alcohol  testing. 

The  Department  expects  that  this 
proposal,  if  implemented,  will  lower 
costs  to  employers  by  providing  more 
flexibility  and  decreasing  the  number  of 
EBTs  needed.  As  noted  above,  the 
Department  estimates  that  there  would 
be  about  2500  blood  alcohol  tests 
annually,  under  all  five  afi^ected 
operating  administration  rules.  The 
Department  expects  that  the  amount  of 
employee  time  involved  in  drawing 
blood  would  be  about  the  same  time 
involved  in  breath  testing.  We  seek 
cpmment  on  these  matters. 

This  NPRM,  in  conjunction  with  the 
operating  administration  drug  and 
alcohol  testing  rules,  is  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
These  impacts  are  assessed  in  the 
operating  administrations’  supplements 
to  their  alcohol  testing  rule  regulatory 
evaluations.  The  Federalism  impacts  of 
this  rule  are  either  minimal  or  required 
by  statute;  for  these  reasons,  we  have 
not  prepared  a  Federalism  assessment. 

List  of  Subjects  in  49  CFR  Part  40 

Drug  testing,  Reporting  and 
recordkeeping  requirements,  Safety, 
Transportation. 


Issued  this  25th  day  of  January  1994,  at 
Washington,  DC. 

Federico  Pena, 

Secretary  of  Transportation. 

David  R.  Hinson,  . 

Administrator,  Federal  Aviation 
Administration. 

Rodney  E.  Slater, 

Administrator,  Federal  Highway 
Administration. 

Jolene  M.  MoUtoris, 

Administrator,  Federal  Railroad  , 
Administration. 

Gordon  J.  Linton, 

Administrator,  Federal  Transit 
Administration. 

Ana  Sol  Gutierrez, 

Acting  Administrator,  Research  and  Special 
Programs  Administration. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of 
Transportation  proposes  to  amend  title 
49,  Code  of  Federal  Regulations,  part  40, 
as  follows: 

PART  40— PROCEDURES  FOR 
TRANSPORTATION  WORKPLACE 
DRUG  AND  ALCOHOL  TESTING 
PROGRAMS 

1.  The  authority  for  part  40  is 
proposed  to  continue  to  read  as  follows: 

Authority:  49  U.S.C,  102.301,322;  49 
U.S.C  app.  1301nt.,  app.  1434nt.,  app.  2717, 
app.  1618a. 

§40.3  [Amended] 

2.  In  §  40.3  of  part  40,  the  period 
following  the  end  of  the  definition  of 
“alcohol  concentration’’  in  section  40.3 
is  proposed  to  be  removed,  and  the 
following  words  added:  “or  the  blood 
alcohol  concentration  indicated  by  a 
blood  alcohol  test  under  this  part.  “  In 
the  definition  of  “screening  test,’’  the 
words  “(or,  where  authorized,  bloqd)” 
are  proposed  to  be  added  between  the 
word  “breath’’and  the  word 
“specimen.” 

3.  A  new  paragraph  (d)(1)  is  proposed 
to  be  added  to  section  40.69,  to  read  as 
follows: 

§  40.69  Inability  to  provide  an  adequate  . 
amount  of  breath. 

***** 

(d)*  *  * 

(1)  The  employer  may  direct  the 
employee  to  submit  to  a  blood  alcohol 
test  in  accordance  with  the  procedures 
of  §§  40.71  through  40.77;  or 

***** 

4.  and  5.  New  sections  §§  40.71 
through  40.77  are  proposed  to  be  added 
to  subpart  C  of  part  40.  to  read  as 
follows: 


§  40.71  Authorized  uses  of  blood  alcohol 
testing. 

Blood  alcohol  testing  is  authorized 
only  in  the  following  circumstances: 

(a)  When  operating  administration 
rules  require  a  post-accident  or 
reasonable  suspicion  test,  and  an  EBT  is 
not  readily  available  for  either  screening 
or  confirmation  tests,  blood  alcohol 
testing  shall  be  used  for  both  screening 
and  confirmation  test  purposes. 

(b)  When  operating  administration 
rules  require  a  post-accident  or 
reasonable  suspicion  test,  and  an  EBT  is 
readily  available  for  the  screening  test 
but  an  EBT  suitable  for  confirmation 
testing  is  not  readily  available,  blood 
alcohol  testing  shall  be  used  for 
confirmation  test  purposes. 

(c)  When  the  employee  attempts  and 
fails  to  provide  an  adequate  amount  of 
breath,  blood  alcohol  testing  may  be 
used  for  both  screening  and 
confirmation  test  purposes 

§  40.73  Collection  procedures  for  blood 
alcohol  tests. 

(a)  Personnel  who  conduct  blood 
alcohol  tests  shall  be  licensed,  certified, 
or  otherwise  authorized  under  state  law 
to  draw  blood  in  the  State  in  which  the 
test  takes  place. 

(b)  The  drawing  of  blood  shall  be 
conducted  using  a  blood  alcohol  test  kit 
containing  the  following  items:  ... 

(1)  Two  evacuated  gray-capped  glass 
tubes  (except  that  for  a  kit  to  be  used 
only  for  testing  imder  the  Research  and 
Special  Programs  Administration 
(RSPA)  rule,  there  is  required  to  be  only 
one  such  tube); 

(2)  A  chain  of  custody  form; 

(3)  A  label  for  each  tube; 

(4)  A  sterile,  non-alcohol  swab;  and 

(5)  An  appropriate,  disposable  blood 
extraction  device. 

(c)  The  employer  shall  use  only  a 
blood  alcohol  test  kit  obtained  from  a 
laboratory  meeting  the  requirements  of 
§40.75,  Employers  shall  use  kits  in 
accordance  with  the  supplier’s 
instructions,  and  shall  not  use  a  kit  after 
its  expiration  date.  Employers  shall  not 
re-use  a  blood  extraction  device. 

(d)  The  drawing  of  blood  shall  be 
conducted  in  accordance  with  forensic 
blood  alcohol  collection  procedures 
approved  in  the  State  in  which  the  test 
takes  place. 

(e)  (1)  Except  as  provided  in  this 
paragraph,  at  least  20  nil  of  venous 
blood  shall  be  drawn  and  subdivided 
into  two  equal  portions  of  10  ml  each. 
The  collector  shall  place  each  portion  in 
a  separate  evacuated  gray-capped  tube, 
and  label  and  seal  the  tubes.  The 
collector  shall  designate  one  of  the  tubes 
as  the  primary  specimen  and  the  other 
as  the  split  specimen. 
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(2)  Blood  samples  collected  pursuant 
to  the  RSPA  alc^ol  testing  rule  are  not 
required  to  be  subdivided.  For  tests 
required  by  only  the  RSPA  alcohol 
testing  rule,  the  collector  shall  draw  10 
ml  of  venous  blood  and  place  it  in  an 
evacuated  gray-capped  tube,  and  label 
and  seal  the  ti^. 

(0  Blood  specimens  shall  be  shipped 
to  the  labomtory,  together  with 
documentation  of  the  chain  of  custody 
meeting  forensic  standards  acceptable 
under  ^  law  of  the  State  in  which  the 
test  takes  place. 

§  40.75  Laboratories  for  blood  alcohol 
testing. 

Blood  alcohol  testing  under  this  part 
shall  be  conducted  only  in  laboratories 
where  such  testing  is  authorized  by 
Department  of  Transportation 
regulations. 

§  40.77  Testing  of  blood  specimens. 

(a)  When  the  split  sample  method  has 
been  used,  the  laboratory  shall  retain 
the  tube  designated  as  the  split 
specimen  in  secure  refrigerated  storage, 
with  the  seal  intact.  If  the  seal  on  the 
tube  designated  as  the  primary 
specimen  has  been  broken,  or  the 
primary  specimen  is  otherwise 
unavailable  for  testing,  the  laboratory 
shall  use  the  tube  designated  as  the  split 
specimen  in  its  place. 

(b)  The  laboratory  shall  analyze  an 
aliquot  of  the  primary  (or  sole) 
specimen  for  its  alcohol  concentration, 
using  gas  chromatography  or  an  enzyme 
assay,  at  a  cutoff  level  of  0.04.  If  the 
result  of  this  analysis  is  an  alcohol 
concentraticm  of  less  than  0.04,  the 
laboratory  shall  report  the  result  of  the 
test  to  the  employer  as  negative.  In  this 
case,  the  laboratory  may  discard  the 
split  specimen.  If  die  alcohol 
concentration  is  0.04  or  greater,  the 
laboratory  shall  analyze  a  second 
aliquot  of  the  primary  specimen,  using 
gas  chromatography. 

(c)  If  the  result  of  the  analysis  of  the 
second  aliquot  is  an  alcohol 
concentration  of  less  than  0.04,  the 
laboratory  shall  report  the  result  of  the 
test  to  the  employer  as  negative.  In  this 
case,  the  laboratory  may  discard  the 
split  specimen. 

(d)  If  the  result  of  the  analysis  of  the 
second  aliquot  is  an  alcohol 
concentration  of  0.04  or  greater,  the 
laboratory  shall  report  the  quantitative 
result  to  the  employer.  In  this  case, 
where  the  split  sample  collection 
method  has  been  used,  the  laboratory 
will  retain  the  split  specimen  in  secure 


refrigerated  or  frozen  storage,  with  the 
seal  intact,  for  60  days  from  the  date  the 
laboratory  acq[uires  the  sample. 

(e)  (1)  At  the  time  the  employer 
informs  the  employee  that  ^ 
employee’s  test  result  is  0.04  or  greater, 
the  employer  shall  inform  the  employee 
that  the  employee  has  72  hours  in 
which  to  request  a  test  of  the  split 
specimen.  If  the  employee  requests  a 
test  of  the  split  specim^  within  72 
hours,  the  employer  shall  direct  the 
laboratory  to  release  the  spUt  specimen 
for  testing. 

(2)  If  an  employee  has  not  contacted 
the  employer  within  72  hours,  as 
provided  in  paragraph  (e)(1)  of  this 
section,  the  employee  may  present  to 
the  employer  information  documenting 
that  serious  illness,  injury,  inability  to 
contact  the  employer,  lack  of  actual 
notice  of  the  verified  positive  test,  or 
other  circumstances  unavoidably 
prevented  the  employee  from  timely 
contacting  the  employer.  If  the  employer 
concludes  that  there  is  a  legitimate 
explanation  for  the  employee’s  failure  to 
contact  the  employer  within  72  hours, 
the  employer  shall  direct  that  the 
analysis  of  the  split  specimen  be 
performed. 

(3)  Pending  receipt  of  the  result  of  the 
analysis  of  the  split  specimen,  the 
employee  shall  not  perform  safety- 
sensitive  functions,  unless  the  employee 
has  met  conditions  in  the  applicable 
operating  administration  rule  for  return 
to  safety-sensitive  functions  following  a 
test  result  of  0.04  or  greater. 

(4)  The  laboratory  shall  ship  the  split 
specimen,  with  seal  intact,  and  with 
appropriate  chain  of  custody 
documentation,  to  a  second  laboratory 
meeting  the  requirepients  of  §  40.75. 

The  second  laboratory  shall  analyze  the 
split  specimen  for  its  alcohol 
concentration,  using  gas 
chromatography,  at  a  cutoff  level  of 
0.04. 

(5)  If  the  result  of  the  analysis  of  the 
split  specimen  is  an  aicqjiol 
concentration  of  0.04  or  above,  the 
laboratory  shall  report  to  the  employer 
that  the  result  of  the  test  of  the  primary 
specimen  has  been  reconfirmed. 

(6)  If  the  result  of  this  test  is  an 
alcohol  concentration  of  less  than  0.04, 
or  if  any  of  the  circumstances  set  forth 
in  §  40.79(b)(8)  occur,  the  laboratory 
shall  report  to  the  employer  that  the 
result  of  the  test  of  the  primary 
specimen  has  not  been  reconfirmed,  and 
therefore,  the  test  is  invalid. 

6.  A  new  paragraph  (b)  is  proposed  to 
be  added  to  §40.79,  to  read  as  follows: 


§  40.79  Invalid  tests. 
***** 

(b)  A  blood  alctdu^  test  shall  be 
invalid  under  the  followii^ 
circumstances: 

(1)  The  person  who  draws  the  blood 
sample  from  the  employee  is  not 
authorized  to  do  so  under  the  law  of  the 
State  in  which  the  sample  is  drawn; 

(2)  The  test  was  not  conducted  in¬ 
accordance  with  forensic  blood  alcohol 
collection  procedures  approved  in  the 
State  in  which  the  test  takes  place; 

(3)  The  chain  of  custody  does  not 
meet  forensic  standards  acceptable 
under  the  law  of  the  State  in  which  the 
blood  is  drawn  or  there  is  a  break  in  the 
chain  of  custody; 

(4)  The  volume  of  the  specimen  used 
for  the  primary  blood  alcohol  test  (i.e.. 
as  distinct  from  the  split  specimen)  is 
less  than  10  ml;  except  that  if.  upon 
arrival  at  the  laboratory,  the  specimen 
volume  is  not  less  than  8  ml.  the 
laboratory  may  accept  the  specimen  if 
the  laboratory  can  ensure  that  sufficient 
volume  will  be  available  for  testing  and 
any  necessary  reanalyses  for  quality 
control; 

(5)  The  seal  on  both  specimens  (or  the 
only  specimen)  is  broken  or  shows 
evidence  of  tampering; 

(6)  The  test  did  not  take  place  in  a 
laboratory  meeting  the  requirements  of 
§40.75. 

(7)  The  testing  methods  prescribed  in 
§  40.77(b)  are  not  used; 

(8)  If,  after  an  employee  makes  a 
timely  request  for  a  test  of  the  split 
specimen  under  §  40.77(e) — 

(i)  The  split  specimen  is  unavailable 
fortesting: 

(ii)  There  is  insufficient  blood  to 
permit  a  valid  reconfirmation  test  to  be 
conducted; 

(iii)  The  seal  on  the  tube  containing 
the  split  specimen  has  been  broken 
prior  to  testing  at  the  second  laboratory, 
or  otherwise  shows  evidence  of 
tampering; 

(iv)  The  split  specimen  has  not  been 
retained  in  secure  and  refrigerated 
storage  prior  to  being  transmitted  to  the 
second  laboratory; 

(v)  The  inter- laboratory’  chain  of 
custody  is  incomplete;  or 

(vi)  The  test  of  the  split  specimen  fails 
to  reconfirm  the  presence  of  alcohol  at 

a  level  of  at  least  0.04. 

(FR  Doc.  94-2031  Filed  02-03-94;  1:00  pm) 
BILLING  CODE  49tO-«2-U 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administra^n 

[NHTSA  Docket  No.  94-004;  Notice  1] 

Highway  Safety  Programs;  Modei 
Specifications  for  Screening  Devices 
to  Measure  Aicohoi  in  Bodily  Fluids 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice;  Request  for  comments. 

SUMMARY:  This  notice  proposes  Model 
Specifications  for  the  performance  and 
testing  of  alcohol  screening  devices. 
These  devices  test  for  the  presence  of 
alcohol,  and  may  use  breath  or  other 
bodily  fluids,  such  as  saliva,  to  do  so. 
NHTSA  is  proposing  these 
specifications  to  support  State  laws  that 
target  youthful  offenders  (i.e.,  “zero 
tolerance”  laws)  and  the  Department  of 
Transportation’s  regulations  on  Alcohol 
Misuse  Prevention,  and  in  recognition 
of  industry  efforts  to  develop  new 
technologies  (i.e.,  non-breath  devices) 
that  measure  alcohol  content  from 
bodily  fluids. 

A  Conforming  Products  List  (CPL) 
will  be  published  identifying  the 
devices  that  meet  NHTSA’s  Model 
Specifications.  The  CPL  can  serve  as  a 
guide  for  those  interested  in  purchasing 
devices  that  screen  for  the  presence  of 
alcohol. 

DATES:  Comments  must  be  received  no 
later  than  April  18, 1994. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  the  number  of 
this  notice  and  be  submitted  (preferably 
in  ten  copies)  to  the  Docket  S^tion, 
room  5109,  400  Seventh  Street,  SW., 
Washington,  DC  20590  (Docket  hours 
are  from  9:30  a.m.  to  4  p.m.). 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lori  A.  Miller,  Office  of  Alcohol  and 
State  Programs,  NTS-21,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  (202)  36&-9835. 
SUPPLEMENTARY  INFORMATION:  On 
December  14, 1984  (49  FR  48854),  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  issued  a 
notice  converting  the  mandatory 
standards  for  breath  alcohol  testing 
devices  (38  FR  30459)  to  Model 
Specifications.  The  notice  indicated  that 
the  agency  would  continue.to  test 
evidential  breath  testing  devices  (EBTs) 
and  would  release  its  findings  by  . 
publishing  a  Conforming  Products  List 
(CPL)  to  provide  States  that  choose  not 
to  conduct,  their  own  testing  with 
adequate  information  upon  which  to 
baise  their  purchasing  decisions.  These 


Model  Specifications  provided  for  EBTs 
to  be  tested  at  alcohol  concentration 
levels  of  0.000,  0.050,  0.101  and  0.151. 

Since  1984,  a  number  of  States  have 
amended  their  laws  by  lowering  the 
alcohol  level  at  which  drivers  are 
deemed  to  be  impaired  or  enacted  new 
laws  targeting  youthful  offenders, 
including  “zero  tolerance”  laws,  which 
provide  ffiat  it  is  an  offense  for  a  person 
imder  the  age  of  21  to  drive  with  any 
alcohol  concentration  level  above  0.00 
(or  in  some  cases  above  0.01  or  0.02). 

On  December  15, 1992  (57  FR  59382), 
the  U.S.  Department  of  Transportation 
(DOT)  published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  proposing  rules  to 
implement  the  “Omnibus 
Transportation  Employee  Testing  Act  of 
1991,”  which  requires  alcohol  testing 
programs  in  the  aviation,  motor  carrier, 
rail,  and  mass  transit  industries,  in  the 
interest  of  public  safety.  The  Research 
and  Special  Programs  Administration 
(RSPA)  proposed  similar  regulations  for 
the  pipeline  industry.  In  general,  the 
NPRM  proposed  to  prohibit  covered 
employees  from  performing  safety- 
sensitive  functions  when  test  results 
indicate  alcohol  concentration  levels  of 
0.04  or  greater.  The  NPRM  proposed  to 
apply  slightly  different  consequences  to 
employees  having  alcohol  concentration 
levels  of  0.02  or  greater  but  less  than 
0.04. 

To  determine  alcohol  concentration, 
the  NPRM  proposed  to  use  breath  as 
measured  by  only  those  EBTs  listed  on 
NHTSA’s  CPL  which  are  capable  of 
providing  a  printed  result,  sequentially 
numbering  the  tests  conducted,  and 
distinguishing  alcohol  from  acetone  at 
the  0.02  BAG  level. 

DOT  received  comments  in  response 
to  this  rulemaking  action  recommending 
that  if  NHTSA’s  Model  Specifications 
are  to  be  used  for  the  transportation 
workplace  alcohol  testing  progr^s,  the 
Model  Specifications  should  be 
consistent  with  the  requirements  of  the 
rules.  They  suggested,  for  example,  that 
the  Model  Specifications  which  test 
devices  at  0.000,  0.050,  0.101  and  0.151 
BAC  should  be  amended  to  test  devices 
at  the  0.020  and  0.040  BAC  levels. 

In  light  of  the  trend  in  the  States 
toward  lowering  alcohol  levels  and  to 
address  the  comments  received  in 
response  to  DOT’S  NPRM,  NHTSA 
amended  its  Model  Specifications  for 
EBTs  on  September  17, 1993  (58  FR 
48705),  by  hanging  the  alcohol 
concentration  levek  at  which 
instruments  are  evaluated.  The 
amended  Mode]  Specifications  provide 
for  devices  to  be  tested  at  0,000,  0.020, 
0.040,  p.080  and  0.160  BAC.  Tests  for 
the  presence  of  acetone  >vere  .also  added 
in  the  revised  Model  Specifications.  In 


addition,  the  agency  tested  EBTs  against 
the  new  Model  Specifications  and 
updated  the  CPL. 

On  October  15, 1993,  Enzymatics, 

Inc.,  submitted  a  petition  for 
reconsideration  to  NHTSA  regarding  the 
Notice  published  on  September  17, 

1993.  The  petitioner,  a  manufacturer  of 
a  saliva  alcohol  test,  argued  that  NHTSA 
should  establish  a  procediire  for  the 
inclusion  on  the  CPL  of  devices  other 
than  breath  alcohol  devices.  More 
specifically,  the  petitioner  objected  to 
the  “exclusive  reliance  on  EBTs”  in 
DOT’S  proposed  rules. 

In  a  nnal  rule  published  elsewhere  in 
today’s  Federal  Register,  DOT  amends 
its  procedures  for  conducting  urine  drug 
testing  and  adds  procedures  for 
conducting  alcohol  testing  in 
transportation  workplaces  (49  CFR  Part 
40).  This  final  rule  differs  from  the 
NPRM  in  a  number  of  key  respects.  The 
final  rule  does  require  the  use  of  breath 
testing  devices  listed  on  the  CPL  for 
EBTs.  However,  the  final  rule  permits 
the  use  of  portable  EBTs  that  are  on 
NHTSA’s  CPL  as  screening  tests, 
provided  confirmation  tests  are 
conducted  using  EBTs  that  are  capable 
of  providing  a  printed  result, 
sequentially  numbering  the  tests 
conducted  and  distinguishing  alcohol 
from  acetone  at  the  0.02  BAC  level.  In 
addition,  the  final  rule  indicates  that 
NHTSA  is  publishing  a  separate  notice 
in  today’s  Federal  Register  proposing  to 
adopt  Model  Specifications  and  a  CPL 
that  would  permit  additional  alcohol 
testing  devices  to  be  used  for  screening 
purposes. 

This  Federal  Register  notice  is  the 
one  to  which  the  final  rule  refers.  It 
proposes  to  establish  Model 
Specifications  for  alcohol  screening 
devices,  which  differ  from  the  Model 
Specifications  for  Evidential  Breath 
Testing  devices  in  a  number  of 
important  respects.  These  proposed 
Model  Specifications  are  designed  to 
test  whether  devices  are  suitable  for 
screening,  not  evidential,  purposes.  In 
addition,  they  are  designed  to  test  the 
erformance  of  devices  that  may  use 
odily  fluids  other  than  breath  (such  as 
saliva)  to  determine  the  presence  of 
alcohol. 

Under  these  proposed  Model 
Specifications,  an  alcohol  screening 
device  is  defined  as  a  device  that  is  used 
to  detect  the  presence  of  0.020  or  more 
BAC.  The  Model  Specifications  propose 
that  the  test  result  may  be  indicated  by 
numerical  read-out  or  by  other  means, 
such  as  by  the  use  of  lights  or  color 
changes.  , 

The  Model  Specifi^tions  propose 
that  the  device  may  measure  any  bodily 
fluid,  but  the  output  must  be  in  blood 
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alcohol  concentration  (BAC)  units. 
Further,  the  relationship  between  the 
bodily  fluid  being  measxired  and  BAC 
must  be  properly  established  so  that  a 
means  for  evaluating  the  device  can  be 
devised.  The  relationship  between 
breath  alcohol  concentration  (BrAC)  and 
blood  alcohol  concentration  (BAC)  is 
well  established,  and  several  studies 
have  been  published  establishing  a 
relationship  between  BAC  and  s^va 
alcohol  concentration  >.  Accordingly, 
the  proposed  Model  Specifications 
specifically  provide  that  blood,  breath 
or  saliva  may  be  used.- 

In  addition,  these  Model 
Specifications  identify  the  proposed 
conversion  factors  for  devices  that  use 
these  bodily  fluids.  The  conversion 
factors  between  blood  and  breath  are 
commonly  accepted.  Based  on  the 
available  literature.  NHTSA  believes  it 
is  appropriate  to  use  a  one-to-one 
conversion  factor  between  blood  and 
saliva,  and  has  included  this  factor  in 
these  proposed  Model  Specifications. 

We  request  comments  on  the  proposed 
use  of  this  conversion  factor. 

NHTSA  proposes  that  if  a 
manufacturer  intends  to  use  any  bodily 
fluid  other  than  blood,  breath,  or  saliva 
to  determine  the  presence  of  alcohol, 
the  relationship  l^tween  that  fluid’s 
alcohol  concentration  and  blood  alcohol 
concentration  must  be  established 
according  to  scientifically  acceptable 
standards. 

Under  these  proposed  Model 
Specifications,  alcohol  screening 
devices  would  be  tested  at  0.008  and 
0.032  BAC  under  normal  laboratory 
conditions  to  determine  their  precision 
and  accuracy  at  detecting  the  presence 
of  0.020  or  more  BAC  (Test  1),  and  at 
0.000  BAC  to  determine  the 
performance  of  these  devices  when 
providing  blank  readings  (Test  2).  The 
.008  and  .032  BAC  levels  were  selected 
based  on  criteria  for  precision  and 
accuracy  that  are  equivalent  to  those 
used  for  EBTs.  They  require  that  devices 
perform  at  a  level  of  accuracy  within 
±0.005  of  0.020  BAC  (thereby 
establishing  target  values  within  0.015 
and  0.025  BAC),  and  a  level  of  precision 
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which  yields  a  standard  deviation  not 
greater  than  0X)()42.  To  achieve  a 
confidence  rate  of  95%  in  the  results  of 
these  20  tests,  we  propose  to  establish 
measurement  points  at  1.73  standard 
deviations  (or  0.007  BAC)  below  and 
above  the  lower  and  upper  values, 
respectively  (i.e.,  0.015  —  0.007  =  0.008 
BAC  and  0.025  +  0.007  =  0.032  BAC). 

NHTSA  proposes  to  use  a  Breath 
Alcohol  Sample  Simulator  (BASS),  non¬ 
alcoholic  human  breath,  and  a 
calibrating  unit  to  test  breath  devices. 
The  agency  proposes  to  use  preparations 
of  boifily  fluids  or  scientifically 
acceptable  substitutes  for  non-breath 
devices.  For  example,  the  agency 
proposes  to  use  aqueous  alcohol  test 
solutions  equivalent  to  blood  or  saliva 
on  a  one-to-one  basis  to  test  saliva 
devices. 

The  agency  proposes  to  conduct  40 
trials  under  Test  1  (20  at  .008  BAC  and 
20  at  .032  BAC)  and  20  trials  under  Test 
2  (at  .000  BAC).  For  reusable  devices, 
these  60  trials  would  be  conducted 
using  a  single  unit.  For  disposable 
devices,  these  60  trials  would  be 
conducted  using  60  separate  units. 

Some  alcohol  screening  devices 
indicate  the  presence  of  alcohol  in  a 
manner  that  is  unambiguous  and 
requires  no  interpretation,  such  as  by 
the  use  of  a  light  or  numerical  reading. 
For  these  devices,  NHTSA  proposes  that 
Tests  1  and  2  (at  .008,  .032  and  .000 
BAC)  would  be  performed  by  an 
investigator  at  the  DOT  Volpe  National 
Transportation  Systems  (Center 
(VNTSC).  To  conform  with  the  Model 
Specifications,  the  device  must  perform 
with  no  positive  resiilts  at  .000  BAC,  not 
more  than  one  positive  result  at  .008 
BAC  and  not  more  than  one  non¬ 
positive  result  at  .032  BAC.  If  the  device 
is  capable  of  providing  a  reading  of 
greater  than  0.000  BAC  and  less  than 
0.020  BAC.  the  device  must  perform 
with  not  more  than  one  such  result  at 
.000  BAC. 

Other  devices  indicate  the  presence  of 
alcohol  in  a  manner  thA  requires 
interpretation  and  may  involve  some 
ambiguity,  such  as  by  the  use  of  color 
changes.  For  these  devices,  NHTSA 
proposes  that  Tests  1  and  2  (at  .008,  .032 
and  .000  BAC)  would  be  performed  by 
ten  individuals  who  have  no  knowledge 
of  test  BACs  and  qualify  as  test 
interpreters.  VNTSC  would  select  these 
individuals  using  manufacturer’s 
restrictions,  if  any.  These  individuals 
would  be  asked  to  read  the 
manufacturer’s  instructions  for  the 
interpretation  of  the  device’s  read-out. 
and  interpret  the  test  results 
independently.  To  conform  with  the 
Model  Specifications,  the  device  must 
perform,  with  each  interpreter,  with  no 


positive  results  at  .000  BAC.  not  more 
than  one  positive  result  at  .008  BAC  and 
not  more  than  one  non-positive  result  at 
.032  BAC.  If  the  device  is  capable  of 
providing  a  reading  of  greater  than  0.000 
BAC  and  less  than  0.020  BAC.  the 
device  must  perform,  with  each 
interpreter,  with  not  more  than  one  such 
result  at  .000  BAC 

Through  the  independent 
interpretation  of  ten  individuals,  . 
NHTSA  believes  the  Model 
Specifications  would  ensure  that  the 
results  of  tested  devices  are  visible  and 
will  remain  so  for  a  reasonable  period 
of  time  (the  tests  require  approximately 
two  hours  to  run),  and  are  likely  to  be 
interpreted  in  a  consistent  manner. 
NHTSA  requests  comments  on  this 
aspect  of  the  proposed  Model 
Specifications. 

To  NHTSA’s  knowledge,  no  reusable 
devices  use  interpretive  readings. 
Typically,  these  readings  are  produced 
using  a  chemical  reaction,  which  results 
in  a  color  change,  a  method  which  lends 
itself  more  readily  to  a  single  use 
device.  For  this  reason,  the  agency 
believes  it  is  unlikely  that 
manufacturers  would  begin  td  use  such 
interpretive  readings  in  reusable 
devices.  Accordingly,  NHTSA  has  not 
proposed  a  methodology  for  testing 
reusable  interpretive  devices.  We 
request  comments  on  this  aspect  of  the 
agency’s  proposal. 

For  disposable  devices  that  use 
interpretive  readings,  the  Model 
Specifications  prop>ose  to  combine  Tests 
1  and  2,  and  numl^r  the  units  and 
expose  them  to  the  three  BAC  levels 
using  a  methodology  that  would  not 
reveal  to  the  person  interpreting  the  test 
the  dosage  received  by  any  particular 
unit.  NHTSA  requests  comments  on  this 
proposed  methodology. 

Devices  would  also  to  tested  to 
determine  whether  acetone  or,  in  the 
case  of  breath  or  saliva  devices,  cigarette 
smoke  afl^ects  the  functioning  of  the 
instruments.  NHTSA  requests 
comments  on  whether  devices  should 
be  tested  for  interference  finm  other 
substances.  In  addition,  high  (40'’C)  and 
low  (10**C)  ambient  temperature  and 
vibration  tests  would  be  conducted  for 
these  devices  to  determine  their  ability 
to  function  under  a  range  of 
environmental  conditions.  NHTSA 
proposes  that  these  tests  (3.1,  3.2,  4.1, 
4.2  and  5)  would  be  performed  by  an 
investigator  at  VNT^  Five  trials  would 
be  conducted  at  .000  BAC  imder  Test 
3.2.  Forty  trials  (including  20  at  .008 
and  20  and  .032  BAC)  would  be 
conducted  under  each  of  these  other 
tests. 

To  conform  with  the  Model 
Specifications!  the  device  must  perform 
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with  no  positive  results  at  each  test 
perform^  at  .000  BAC,  not  more  than 
one  positive  result  at  each  test 
performed  at  .008  BAC  and  not  more 
th^m  one  non-positive  result  at  each  test 
performed  at  .032  BAC  If  the  device  is 
capable  of  providing  a  reading  of  greater 
than  0.000  BAC  and  less  than  0.020 
BAC,  the  device  must  perfcarm  with  not 
more  than  one  such  result  at  .000  BAC 

When  devices  such  as  these  are  used 
for  medical  purposes,  the  manufacturers 
of  the  devices  are  required  to  obtain 
marketing  clearance  from  the  Food  and 
Drug  Administration  (FDAk  in 
accordance  with  FDA  regulations  that 
address  issues  such  as  quality  assurance 
in  manufacturing,  shelf-life  and 
labeling.  Currently,  FDA  does  not  assert 
jurisdiction  (provide  marketing 
clearance)  for  alcohol  screening  devices 
used  for  law  enforcement  purposes  and 
workplace  testing. 

However,  because  of  the  nature  of 
alcohol  screening  devices  and  the 
conditions  imder  which  they  are  to  be 
used,  NHTSA  believes  it  is  important 
for  manufacturers  of  these  devices  to 
conform  with  certain  requirements, 
imposed  by  FDA  on  devices  used  for 
m^ical  purposes,  prior  to  the  inclusion 
of  the  devices  on  NHTSA ’s  CPL. 

Accordingly,  NHTSA  proposes  to 
require  that  each  device  submitted  for 
testing  under  the  Model  Specifications 
must  be  accompanied  by  a  self- 
certification  from  the  manufacturer, 
certifying  that  it  meets  the  requirements 
contained  in  FDA’s  Good  Manufacturing 
Practices  regulations  for  devices  used 
for  medical  purposes  (21  CFR  Part  820), 
and  that  the  device's  label  meets  the 
requirements  contained  in  FDA’s 
Labeling  regulations  for  devices  used  for 
medical  purposes  (21  CFR  Part  809.10), 
even  if  the  devices  are  not  to  be  used  for 
medical  purposes.  By  requiring  a  self- 
certification,  NHTSA  is  not  requiring 
that  manufacturers  obtain  FDA 
marketing  clearance,  but  simply  that 
they  self-certify  that  they  believe  that 
they  have  met  the  above-referenced 
requirements.  (For  technical  assistance 
or  a  copy  of  the  Device  Good 
Manufacturing  Practices  Manual  for 
Medical  Devices,  manufacturers  should 
contact  FDA’s  Division  of  Small 
Manufacturers  by  calling  toll  hee  at  1- 
800-638-2041.) 

This  notice  includes,  as  an  Appendix, 
a  proposed  set  of  Labeling  Instructions 
for  Alcohol  Screening  Devices  that  has 
been  prepared  in  ccmsultation  with  FDA 
to  assist  manufacturers  of  alcohol 
screening  devices  in  developing  a  label 
that  confcums  to  21  CFR  Part  800.10. 
The  template  addresses  issues  such  as 
restrictions  that  may  apply  to  operators 
of  the  device  and  conditions  under 


which  the  device  should  or  should  not 
be  operated. 

These  Model  Specifications  are  not 
regulations.  Organizations  and  agencies 
may  adc^t  these  Model  Specifications 
and  rely  on  NHTSA ’s  test  results  or  may 
conduct  their  own  tests  according  to 
their  own  procedures  and 
specifications.  It  should  be  noted, 
however,  that  transportation  employers 
covered  by  49  CFR  Part  40,  Procedures 
for  Transportation  Workplace  Drug  and 
Alcohol  Testing  Programs,  are  required 
to  use  only  alcc^l  testing  devices  that 
meet  the  criteria  established  by  that 
regulation.  See  DOT’S  final  rule 
published  elsewhere  in  today’s  Federal 
Raster. 

Once  the  Model  Specifications  for 
Alcohol  Screening  Devices  are  finalized 
and  a  CPL  of  conforming  devices  is 
published,  DOT  will  issue  procedural 
rules  fcnr  using  approved  alcohol 
screening  devices  in  transportation 
workplaces,  including  provisions  for 
how  and  where  such  devices  could  be 
used  and  the  steps  that  must  be  taken 
to  collect  bodily  fluids. 

Procedures 

NHTSA  proposes  that  testing  of 
products  submitted  by  manufcirturera;  to 
these  Model  Specifications  would  be 
conducted  by  the  DOT  Voipe  National 
Transportation  Systems  Center 
(VNTSQ,  DTS  75,  Kendall  Square, 
Cambridge,  MA  02142.  Tests  would  be 
conduct^  semiannually,  or  as 
necessary.  Manufacturers  would  be 
required  to  apply  to  NHTSA  for  a  test 
date  by  writing  to  the  Office  of  Alcohol 
and  State  Programs  (OASP),  NTS-21, 
NHTSA,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Normally,  at 
least  30  days  would  be  required  from 
the  date  of  noUficaticm  until  the  test 
could  be  scheduled. 

One  week  prior  to  the  scheduled 
initiation  of  ^e  test  program,  a 
manufacturer  would  be  required  to 
deliver  its  devices  to  VNTSC  If  the 
devices  are  disposable,  the 
manufacturer  would  be  required  to 
deliver  300  such  devices;  if  the  devices 
are  reusable,  the  manufacturer  wovild  be 
required  to  submit  only  a  single  device. 
If  a  manufactmer  wishes  to  submit  a 
duplicate,  backup  instrument,  however, 
it  may  do  so.  The  manufacturer  would 
be  respcmsible  for  ensuring  that  the 
devices  operate  properly  and  are 
packaged  correctly.  The  manufacturer 
would  also  be  required  to  deliver  the 
operator's  manual  (or  instructions)  and 
the  maintenance  manual  (if  any) 
supplied  with  the  purchase  of  t^ 
device,  as  well  as  specifications  and 
drawings  which  fully  describe  these 
devices.  Proprietary  information  would 


be  respected.  (See  49  CFR  Part  512, 
regarding  the  procedure  by  which 
NHTSA  will  consider  claims  of 
confidentiality.)  ' 

In  addition,  the  manufacturer  would 
be  required  to  submit  a  self-^itification, 
certii^ng  that  the  manufacturer  meets 
the  requirements  in  FDA’s  Good 
Manufacturing  Practices  regulations  for 
devices  used  for  medical  purposes  (21 
CFR  Part  820),  and  that  the  device’s 
label  meets  the  requirements  in  FDA’s 
Labeling  regulations  for  devices  used  for 
medical  purposes  (21  CFR  809.10)  even 
if  the  devices  are  not  to  be  used  for 
medical  purposes.  See  Appendix  to  this 
notice. 

NHTSA  proposes  that  the 
manufacturer  would  have  the  right  to 
check  its  devices  between  the  time  of 
their  arrival  at  VNTSC  and  the  start  of 
the  tests,  but  would  have  no  access  to 
the  devices  chiring  the  tests.  Any 
malfunction  of  a  device  which  results  in 
failure  to  complete  any  of  the  tests 
satisfactorily  would  result  in  a 
determination  that  the  device  does  not 
conform  to  the  Model  Spyecifications.  If 
a  device  is  found  not  to  conform,  it  may 
be  resubmitted  for  the  next  testing  series 
after  appropniate  corrections  have  been 
made. 

Following  publication  of  this  notice 
and  the  pmblic  comment  pjeriod,  NHTSA 
plans  to  pmbhsh  a  second  notice  in  the 
Federal  Register  containing  the  final 
Model  Specifications.  After  the  second 
notice  is  published,  NHTSA  plans  to 
begin  testing  of  alcohol  screening 
devices  to  determine  whether  they 
comply  with  the  performance  criteria 
included  in  the  Model  Specifications. 

A  Conforming  Products  List  (CPL) 
will  be  published  and  updated 
periodically.  It  will  include  a  Ust  of 
alcohol  screening  devices  that  were 
submitted  with  the  prop>er  certifications 
and  foimd  to  meet  or  exceed  the 
proposed  Model  Spyecifications. 

NHTSA  proposes  to  nrodify  and 
improve  these  Model  Spyecifications  as 
new  data  and  test  procedures  become 
available  and  to  alter  the  test 
procedures,  if  necessary,  to  meet  unique 
design  features  of  a  specific  device.  For 
each  such  modification,  NHTSA  would 
provide  notification  in  the  Federal 
Register  and  would  retest  devices  when 
necessary. 

OASP  would  be  the  point  of  contact 
for  information  about  acceptance  testing 
and  field  performance  of  devices. 
NHTSA  requests  that  users  of  these 
devices  provide  both  acceptance  and 
field  pyerkurmance  data  to  OA^  when 
sudi  data  are  available.  Information 
from  users  would  help  NHTSA  monitor 
whether  alcohol  screening  devices  are 
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performing  according  to  the  NHTSA 
Model  Specifications. 

If  information  gathered  indicates  that 
a  device  (m  the  (7L  is  not  performing 
in  accordance  with  the  Model 
Specificaticms,  NHTSA  would  direct 
VT^SC  to  conduct  a  special 
investigation.  An  investigation  may 
include  visits  to  users  and  additional 
tests  of  the  device  obtained  from  the 
open  mariret  If  the  investigation 
indicates  that  the  devices  actually  sold 
on  the  mail^et  are  not  meeting  the  Model 
Specifications,  the  manufactuiier  would 
be  notified  that  the  device  may  be 
removed  from  the  list.  In  this  event,  the 
manufacturer  would  have  30  days  from 
the  date  of  notification  to  reply.  Based 
on  the  VNTSC  investigation  and  any 
data  provided  by  the  memufacturer, 
NHTSA  would  decide  whether  the 
device  should  remain  on  the  Ust.  If  the 
device  is  removed  fiom  the  list,  the 
manufacturer  would  be  permitted  to 
resulmait  an  improved  device  to  VNTSC 
for  testing  when  it  believes  the  problems 
causing  its  failure  have  been  resolved. 
Upon  resubmission,  the  manufacturer 
would  be  required  to  submit  a  statement 
describing  what  has  been  done  to 
overcome  the  problems  which  led  to 
failure  of  the  device. 

If  information  gathered  indicates  that 
the  manufacturer  of  a  device  on  the  CPL 
does  not  comply  with  the  requirements 
in  FDA’s  Good  Manufacturing  Practices 
regulations  for  devices  used  for  medical 
purposes  or  that  the  device’s  label  does 
not  comply  with  the  requirements  in 
FDA’s  Labeling  regulations  for  devices 
used  for  medic^  purposes,  NHTSA 
would  investigate  the  matter  in 
consultation  with  FDA  and  would 
notify  the  manufacturer  that  the  device 
may  be  removed  fix)m  the  list.  The 
manufacturer  would  have  30  days  fiom 
the  date  of  notification  to  reply.  Based 
on  any  data  provided  by  the 
manufacturer  and  investigative  findings, 
NHTSA  would  decide  whether  the 
device  should  remain  on  the  list.  If  the 
device  is  removed  fiom  the  list,  the 
manufacturer  would  be  permitted  to 
resubmit  a  self-certification,  certifying 
tliat  the  manufacturer  complies  with 
these  FDA  requirements  when  it 
believes  the  problems  causing  its  non- 
compliance  have  been  resolved.  Upon 
resubmission,  the  manufacturer  would 
be  required  to  submit  a  statement 
describing  what  has  been  done  to 
overcome  the  problems  which  led  to 
non-compliance. 

Comments 

Interested  persons  are  invited  to 
comment  on  this  proposal.  Comments 
are  sought  on  the  proposed  conversion 
factors  included  in  these  proposed 


Model  Specifications,  particularly  for 
saliva,  and  what  may  constitute  . 
acceptable  criteria  for  bodily  fluids 
other  than  saliva,  blood  and  breath. 

Related  issues  regarding  screeners 
that  are  of  interest  include  the  potential 
of  interfering  substances  (i.e.  nicotine 
and  acetone)  to  affect  results,  and 
whether  the  Model  Specifications 
should  test  for  additional  potentially 
interfering  substances. 

NHTSA  also  requests  comments, 

.  particularly  fiom  manufacturers  or  users 
(and  potential  users)  of  these  devices, 
regarding  problems  that  have  occurred 
or  could  arise  due  to  insufficient 
labeling  or  manufacturing  practices. 
Commentors  should  identify  issues  they 
believe  need  to  be  addressed  by 
NHTSA’s  notice  regarding 
manufacturing  practices  and  labeling 
requirements,  and  indicate  whether  they 
beUeve  FDA  regulations  are  most 
appropriate  to  address  these  issues. 
Alternatively,  If  commentors  believe 
there  is  not  a  need  to  apply 
manufactriring  practices  and  labeling 
requirements  to  alcohol  screening 
devices  when  used  for  law  enforcement 
and  workplace  testing  prirposes,  they 
should  submit  comments  to  this  effect 
and  include  the  reasons  for  their  belief. 

It  is  requested  but  not  required  that  10 
copies  be  submitted.  Comments  must 
not  exceed  15  pages  in  length  (49  CFR 
553.221).  Necessary  attachments  may  be 
appended  to  those  submissions  without 
regard  to  the  15  page  limit.  This 
limitation  is  intended  to  encourage 
commentors  to  detail  their  primary 
arguments  in  a  concise  fashion. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address,  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered.  However,  the  Model 
Specifications  may  be  published  at  any 
time  after  that  date,  and  any  comments 
received  after  the  closing  date  and  (oo 
late  for  consideration  with  regard  to  the 
action  will  be  treated  as  suggestions  for 
future  revisions  to  the  specifications. 
NHTSA  will  continue  to  file  relevant 
material  in  the  docket  after  the  closing 
date  as  it  becomes  available.  It  is 
recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  who  desire  to  be 
notified  upon  receipt  of  their  comments 
in  the  docket  should  enclose  a  self- 
addressed  stamped  postcard  in  the 
envelope  with  tiieir  comments.  Upon 
receiving  the  comments,  the  docket 


supervisor  will  return  the  postcard  by 

m^l. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 
it  has  no  federalism  implication  that 
warrants  the  preparation  of  a  federalism 
assessment. 

In  accordance  with  the  foregoing,  the 
proposed  Model  Specifications  for . 
performance  testing  of  alcohol  screening 
devices  are  set  forth  below. 

Authorlt]r.  23  U.SX1  402;  delegatitms  of 
authority  at  49  CFR  1.50  and  501. 

Michael  B.  Brownlee, 

Associate  Administrator  for  Traffic  Safety 
Programs. 

Model  Specifications  for  Alcohol 
Screening  Devices 

1.  Puqjose  and  Scope 

These  specifications  establish 
performance  criteria  and  methods  for 
testing  of  alcohol  screening  devices. 
Alcohol  screening  devices  use  bodily 
fluids  to  detect  the  presence  of  0.020  or 
more  BAG  with  sufficient  accuracy  for 
screening  purposes.  These 
specifications  are  intended  primarily  for 
use  in  the  conformance  testing  of 
alcohol  screening  devices. 

2.  Classification 

2.1  Disposable  Alcohol  Screening 
Devices 

Alcohol  screening  devices  designed 
for  a  single  use. 

2.2  Reusable  Alcohol  Screening 
Devices 

Alcohol  screening  devices  designed  to 
be  reused. 

3.  Definitions. 

3.1  Alcohol 

The  intoxicating  agent  in  beverage 
alcohol,  ethyl  alcohol  or  other  low 
molecular  weight  alcohols  including 
methyl  or  isopropyl  alcohol. 

3.2  Alcohol  Screening  Device 

A  device  that  is  used  to  detect  the 
presence  of  0.020  or  more  BAG.  The 
device  may  measure  any  bodily  fluid  for 
this  purpose,  blit  shall  provide  output  in 
BAG  units.  Test  results  may  be 
indicated  by  numerical  read-out  or  by 
other  means,  such  as  by  the  use  of  lights 
or  colo/changes. 

3.3  Blood  alcohol  concentration  (BAG) 
Grams  alcohol  per  100  milliliters  of 

blood  or  grams  alcohol  per  210  liters  of 
breath  in  accordance  with  the  Uniform 
Vehicle  Gode,  Section  ll-903(a)(5)  2 
(BrAG  is  often  used  to  indicate  that  the 


2  Available  from  the  National  Committee  on 
Traffic  Laws  and  Ordinances.  405  Church  Street. 
Evanston  IL  60201. 
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measurement  is  a  breath  measurement); 
or  grams  alcohol  per  100  milliliters  (A 
saliva. 

3.4  Calibrating  Ihiit 

A  device  that  produces  an  akohed-tn- 
air  test  sample  of  kiumn  ctmcentratkm 
that  meets  the  NHTSA  Mode) 
SpeciScations  for  Calilv^lng  Units  (49 
FR  48865). 

3.5  Breath  Alcohol  Sample  Simulator 
(BASS) 

A  device  that  provides  an  alcohol-in¬ 
air  test  sample  \vith  known  and 
adjust^le  alcohol  concentratioD  profile, 
flow  rate,  and  air  comiX)sition  at  34* 
centigrade.  (See  NBS  Special 
Publkation  480-41,  July  1981 » for  a 
description  of  a  BASS  unit  suitable  for 
use  in  the  required  testing.) 

3.6  Bodily  Fluid 

Any  bodily  fluid  capable  of  being 
used  to  estimate  alccdiol  concentration, 
provided  the  relationship  between  s;Kh 
bodily  fluid  and  BAC  has  been 
established  according  to  scientifically 
acceptable  standards.  Such  fluids 
include  but  are  not  limited  to  blood, 
exhaled  deep  lung  breath  and  saliva. 

3.7  Scientifically  Acceptable 
Substitutes 

Fluids  that  have  been  scientifically 
accepted  as  equivaleat  to  bodily  fluids 
for  testing  purposes,  such  as  aqueous 
alcohol  test  solutions  on  a  one-to-one 
basis  for  blood  or  sahva. 

4.  Test  Methods  and  Requirements 

Testing  will  be  performed  according 
to  the  instructiaiis  which  normally 
accompany  the  submitted  device  and 
imder  the  conditions  specified  in  the 
tests  below. 

4.1  Test  1.  Precision  and  Accuracy. 

Perform  40  trials  under  normal  . 

laboratory  conditions,  including  20 
trials  at  0.008  BAC  and  20  trials  at  0.032 
BAG.  Use  the  BASS  device  for  breath 
devices  and  preparations  of  bodily 
fluids  or  scientifically  acceptable 
substitutes  for  non-breath  devices. 

For  disposable  alcohol  screening 
devices  that  indicate  the  presence  of 
alcohol  in  a  manner  that  requires 
interpretation,  combine  Tests  1  and  2,  in 
accordance  with  4.3  below. 

For  alcohol  screening  devices  that 
indicate  the  presence  of  alcohol  in  a 
manner  that  does  not  require 
interpretation,  perform  the  test  using  a 
VNTSC  investigator.  To  conform  at 
0.008  BAC,  not  more  than  one  positive 
result.  To  conform  at  0.032  BAC,  not 
more  than  one  non-positive  result. 

4.2  Test  2.  Blank  Reading. 


>  Availabifl  from  Superintendent  of  OocomenlB, 
U.S.  Government  Printing  Office,  Washington,  D.C 
20402. 


Perform  20  trials  under  n<Hmal 
laboratory  conditions  at  9000  BAC  Use 
non-alcoholic  human  breath  for  breath 
devices  and  preparations  of  non- 
dcoholie  bodily  fluids  or  scientifically 
acceptable  sub^tutes  for  non-breath 
devices. 

For  disposable  alcc^l  screening 
devices  indicate  the  presence  of 
alcohcrf  til  a  manner  that  requires 
interpretation,  combine  Tests  1  and  2,  In 
acco^uice  with  4.3  bekm. 

For  alcohol  screening  devices  that 
indicate  tiie  presence  of  alcohol  in  a 
manner  that  does  not  require 
interpretation,  perform  the  test  using  a 
VNTSC  Investigator.  To  conform,  no 
positive  results.  If  the  device  is  capable 
of  providing  a  reading  of  greater  than 
0.000  BAC  and  less  than  0.020  BAC  not 
more  than  one  such  result 

4.3  Methodology  for  Combining  Tests 
1  and  2  for  Disposable  Interpretive 
Devices. 

Perform  the  test  using  ten  individuab 
who  qualify  as  test  interpreters 
(accev^ng  to  the  maoufocturer’s 
restrictions,  if  any)  and  who  have  no 
knowledge  of  test  BACs.  Ask  each 
individu^  to  read  the  manufocturer’s 
instructions  for  interpretation  of  the 
device’s  read-out. 

Label  sixty  cfovices  from  1  to  60  and 
randomly  separate  them  into  three 
groups  of  twenty.  Recemi  the  numbers 
in  each  group.  Use  two  of  the  groups  of 
devices  for  Test  1  and  the  remaining 
group  for  Test  2.  Dose  each  group  at  the 
BAC  levels  specified  in  Tests  1  a^  Z. 
Order  the  sixty  devices  into  a  single  set 
from  1  to  60  and  ask  each  individual  to 
independently  interpret  the  results  of 
these  trials. 

Ask  each  individual  to  record  each 
result  as  being  one  of  the  following:  “at 
.00  BAC";  “a^ve  .00  and  below  .02 
BAC”;  “at  or  above  .02  BAC”;  or  “cant 
tell”.  Dosing  of  devices  and 
interpretation  of  results  will  be 
accomplished  within  a  two  hour  period. 

To  conform,  with  each  interpreter,  no 
positive  results  at  .000  BAC,  not  more 
than  one  j>ositive  result  at  .008  BAC  and 
not  more  than  one  non-positive  result  at 
.032  BAC.  If  the  device  is  capable  of 
providing  a  reading  of  greater  than  0.000 
BAC  and  less  than  0.020  BAC,  with  each 
interpreter,  not  more  than  one  such 
result  at  .000  BAC. 

4.4  Interference 

Test  for  the  effect  of  acetone  emd,  in 
the  case  of  breath  or  saliva  devices, 
cigarette  smoke. 

4.4.1  Test  3.1.  Acetone. 

Perform  40  trials,  including  20  trials 
at  0.008  BAC  and  20  trials  at  0.032  BAC 
Use  a  calibrating  unit  for  thb  test  for 
breath  devices  uk)  preparations  of 


bodily  fluids  or  scientifically  acceptable 
substitutes  for  non-breath  devices. 

Prepare  test  BACs  to  include  an 
acetone  ccmcentration  equivalent  to  a 
BAC  of  0.010  grams  per  100  milliliters 
blood.  For  breath  screening  devices,  add 
115  microliters  of  acetone  per  500 
milliliters  of  sohiticm  for  use  in  the 
calibrating  unit.^ 

To  conrarm  at  0.008  BAC,  not  more 
than  one  positive  result.  To  confexm  at 
0.032  BAC  not  more  than  one  ncm- 
positive  result. 

4.4.2  Test  3.2.  Cigarette  smoke  (breath 
and  stdiva  test  devices  only). 

Perform  five  trials  at  0.000  BAC  Use 
non-alcoholic  human  breath  for  breath 
devices  and  preparations  of  non- 
alcohobc  bomly  fluids  or  scientifically 
acceptable  sub^tutes  for  non-breath 
devices. 

Select  a  person  who  smokes  cigarettes 
for  this  test.  Ask  the  person  selected  to 
smoke  approximately  one  half  of  a 
cigarette.  Within  one  minute  after 
smoking,  or  after  a  waiting  p>eriod 
specified  in  the  manufacturer’s 
instructions,  ask  him  or  her  to  blow  into 
the  screening  device  accordl^  to 
manufacturer’s  instructions.  Then  ask 
the  person  to  smoke  another  inhalation 
and  repeat  the  test  to  produce  a  total  of 
five  triab. 

To  conform,  no  positive  results. 

4.5  Temperature. 

Test  at  low  and  high  ambient 
temperature. 

4.5.1  Test  4.1  Low  Ambient 
Temperature. 

Perform  40  trials  at  10^,  including  20 
trials  at  0.008  BAC  and  20  trials  at  0i)32 
BAC  Use  a  calibrating  unit  for  this  test 
for  breath  devices  and  preparations  of 
bodily  fluids  or  scientifically  acceptable 
substitutes  for  non-breath  devices. 

To  conform  at  0.008  BAC,  not  more 
than  one  positive  result.  To  conform  at 
0.032  BAC,  not  more  than  one  non¬ 
positive  resuh. 

4.5.2  Test  4.2  High  Ambient 
Temperature. 

Perform  trials  of  40  devices  at  40®C, 
including  20  trials  at  0.008  BAC  and  20 
trials  at  9.032  BAC.  Use  a  calibrating 
unit  for  this  test  for  breath  devices  and 
preparations  of  bodily  fluids  or 
scientifically  acceptable  substitutes  for 
non-breath  devices. 

To  conform  at  0.008  Bj\C,  not  more 
than  one  positive  result.  To  conform  at 
0.032  BAC  not  more  than  one  non¬ 
positive  result. 

4.6  Test  5.0.  Vibration. 

Perform  40  trials,  including  20  Iriab 
at  0.008  BAC  and  20  trials  at  0.032  BAC. 


*  Ba&«d  on  aa  experimentally  determined  water  to 
air  partition  factor  365  to  1  at  34*  to  yield  acetone- 
in-air  concentrations  of  0.5  milligrams  per  Kter. 
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Use  a  calibrating  unit  for  this  test  for 
breath  devices  and  preparations  of 
bodily  fluids  or  scientifically  acceptable 
substitutes  for  non-breath  devices. 

Mount  the  screening  device  on  a 
shake  table  and  vibrate  the  table  in 
simple  harmonic  motion  through  each 
of  its  three  major  axes,  as  specified 
below.  Sweep  through  each  frequency 
range  in  2.5  minutes,  then  reverse  the 
sweep  to  the  starting  frequency  in  2.5 
minutes.  The  40  disposable  testers  may 
be  placed  in  a  suitable  box  mounted  on 
the  shake  table.  Test  after  vibration. 


Amplitude 

Frequency  (hertz) 

Onches,  peak 

to  peak) 

10  to  30  . 

0.30 

30  to  60  . 

0.15 

To  conform  at  0.008  BAG,  not  more 
than  one  positive  result.  To  conform  at 
0.032  BAG,  not  more  than  one  non¬ 
positive  result. 

Appendix — Labeling  Instructions  for 
Alcohol  Screening  Devices 

Intended  Use 

Provide  the  intended  use  including 
the  specimen  matrix  (e.g.  saliva,  breath), 
the  assay  type  (quantitative,  semi- 
quantitative)  the  purpose  of  performing 
the  assay  and  the  individual  designated 
to  perform  the  assay. 

e.g.  This  product  is  intended  for  the 
(quantitative,  semiquantitative) 
determination  of  alcohol  in — -define 
matrix  (for  e.g.,  saliva,  breath,  sweat)  to 
perform  screening  alcohol  assays. 

This  product  is  recommended  for  use  by 
individuals  who  have  been  trained  In  the 
administration  of  screening  devices. 

Description  of  Testing  System 

Provide  the  principles  of  the 
procedure  for  performing  the  alcohol 
screening  assay. 

e.g.  This  product  uses  alcohol 

dehydrogenase,  infrared  technology,  etc. 
to  perform  the  test. 

Chemical  Reaction  Sequence 

Describe  the  chemical  reaction 
sequence,  if  applicable. 

Reagents 

List  the  concentration,  strength, 
composition  of  the  reactive  ingredients. 

List  the  non-reactive  ingredients. 


Reagent  Preparation  and  Storage 

Provide  instructions  for  preparing  the 
reagents,  if  applicable. 

Provide  the  instructions  for  storing 
the  reagents,  if  applicable. 

Provide  any  signs  of  deterioration  of 
the  reagents,  if  applicable. 

Provide  the  reagent’s  shelf  life  and 
opened  expiration  dating,  if  applicable. 

e.g.  Unopened  tests  are  stable  until  the  date 
printed  on  the  product  container  when 
stored  at  22-28'’C  Opened  test  must  be 
used  at  once. 

Provide  a  caution  not  to  use  the 
reagents  beyond  the  expiration  dating. 

Precautions 

1.  List  any  reagents  that  may  be 
hazardous  such  as  caustic  compounds, 
sodium  azide  or  other  hazardous 
reagents  and  instructions  for  disposal,  if 
applicable. 

2.  If  visually  read,  warn  the  user  the 
result  should  not  be  interpreted  by 
readers  who  are  color-blind  or  visually 
impaired. 

3.  Provide  warning  to  user  to  treat  all 
samples  as  potentially  infective.  Include 
instructions  for  handling  and  disposal 
of  the  sample. 

Specimen  Collection 

Provide  instructions  for  collecting  and 
handling  the  sample. 

Provide  criteria  for  specimen 
rejection,  if  applicable. 

Calibration 

Disposable  tests  are  pre-calibrated.  No 
additional  calibration  is  required. 

Reusable  (Instrumented)  tests  require 
calibration. 

Provide  information,  regarding  how 
calibrations  are  to  be  conducted,  if 
applicable,  including  the  number  and 
concentration  of  calibrators,  and  the 
frequency  of  calibration. 

Provide  instructions  for  calibration 
and  recalibration. 

Provide  the  criteria  for  acceptability 
of  calibration. 

Test  Procedure  (Disposable) 

Provide  adequate  step-by-step 
instructions  for  performing  the  test. 

If  the  test  is  disposable  (non- 
instrumented)  and  involves  a  color 
reaction,  include  the  time  frame  for 


which  the  test  must  be  read  and 
recorded. 

e.g.  Read  within  15  minutes. 

Test  Procedure  (Reusable/Instrumented) 

Provide  adequate  step-by-step 
instruction  for  performing  the  test. 

Provide  the  installation  procedures 
and,  if  applicable,  any  special 
requirements. 

Provide  the  space  and  ventilation 
requirements. 

^ovide  the  description  of  the 
required  frequency  of  equipment 
maintenance  and  function  checks. 

Provide  the  instructions  for  any 
remedial  action  to  be  taken  when  the 
equipment  performs  outside  of 
operating  range. 

Provide  any  operational  precautions 
and  limitations. 

Provide  the  instructions  for  the 
protection  of  equipment  and 
instrumentation  from  fluctuations  or 
interruptions  in  electrical  current  that 
could  adversely  afiect  test  results  and 
reports,  if  applicable. 

Quality  Control  (QC) 

Disposable  Tests 

If  applicable,  the  function  and 
stability  of  the  test  can  be  determined  by 
examination  of  the  procedural  “built  in” 
controls  contained  in  the  product.  If 
these  controls  are  not  working,  the  test 
is  invalid  and  must  be  repeated. 

Disposable/Instrumented  Devices 

If  external  quality  control  materials 
are  used,  provide  number,  type,  matrix 
and  concentration  of  the  QG  materials. 

Provid^irections  for  performing 
quality  control  procedures.  Provide  an 
adequate  description  of  the  remedial 
action  to  be  taken  when  the  QC  results 
fail  to  meet  the  criteria  for  acceptability. 

Provide  directions  for  interpretation 
of  the  results  of  quality  control  samples. 

Results 

Describe  how  the  user  obtains  the  test 
results,  from  a  colored  bar,  instrument 
read-out,  printout,  etc. 

Describe  the  results  in  terms  of  blood 
alcohol  concentration.  ' 

Describe  what  concentration  indicates 
a  positive  result  and  what  concentration 
indicates  a  negative  result. 
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Limitations 

List  the  substances  or  factors  that  may 
interfere  with  the  test  and  cause  false 
results  including  technical  or 
procedural  errors. 

Dynamic  Range 

Provide  the  operating  range  of  the 
product. 

Precision  and  Accuracy 

Precision  and  Acciuecy  specifications 
are  included  in  the  National  Highway 


Traffic  Safety  Administration’s 
(NHTSA’s)  Model  Specifications  for 
Alcohol  Screening  Devices.  Only 
devices  that  meet  these  model 
specifications  will  be  included  on 
NHTSA’s  Conforming  Products  List  for 
alcohol  screening  devices. 

Specificity 

List  the  substances  that  have  been 
evaluated  with  your  product  that  do  or 
do  not  interfere  at  the  concentration 
indicated. 


References 

Provide  pertinent  bibliography 

Technical  Assistance 

List  an  800  munber  the  user  may 
contact  for  further  information  or 
technical  assistance. 
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Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Parts  61,  et.  al. 

Alcohol  Misuse  Prevention  Program  and 
Antidrug  Program  for  Personnel  and 
Employees  of  Foreign  Air  Carriers 
Engaged  in  Specified  Aviation  Activities; 
Rule  and,  Proposed  Rules 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  61, 63, 65, 121,  and  135 

[Docket  No.  27065;  Amendment  No.  61-04, 
63-29, 65-37, 121-237,  and  135-48;  Docket 
Nos.  24706;  26233;  26872] 

RIN  2120-AE43 

Alcohol  Misuse  Prevention  Program 
for  Personnel  Engaged  in  Specified 
Aviation  Activities 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  prescribes 
regulations  establishing  the  aviation 
industry  alcohol  misuse  prevention 
program.  It  includes  requirements  for  an 
alcohol  testing  program  for  air  carrier 
employees  who  perform  safety-sensitive 
duties,  in  implementation  of  the  FAA- 
related  provisions  of  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991,  which  was  enacted  on  October  28, 
1991.  Employees  who  perform  safety- 
sensitive  duties  directly  or  by  contract 
for  aviation  employers  that  hold  a 
certificate  issued  under  certain  FAA 
regulations,  operators  as  defined  in  the 
regulations,  or  air  trafiic  control 
facilities  not  operated  by  the  FAA  or  the 
U.S.  military  must  be  subject  to  an  FAA- 
mandated  alcohol  misuse  prevention 
program  (AMPP).  This  final  rule 
requires  alcohol  testing  of  these 
employees,  proscribes  certain  alcohol- 
related  conduct,  and  establishes 
specified  consequences  for  engaging  in 
alcohol  misuse.  Employers  must 
provide  written  materials  to  covered 
employees  explaining  the  program  and 
educating  employees  about  the  dangers 
of  alcohol  misuse.  Employers  must  also 
submit  reports  to  the  FAA  on  the  results 
of  the  program.  This  rule  is  intended  to 
ensure  that  public  safety  is  maintained 
by  preventing  alcohol  misuse  by  safety- 
sensitive  aviation  employees. 

DATES:  This  rule  is  effective  on  March 
17, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Aviation  Medicine,  Drug 
Abatement  Division  (AAM-800), 
Federal  Aviation  Administration,  400 
7th  Street.  SW..  Washington.  DC  20590; 
telephone  (202)  366-6710. 

SUPPLEMENTARY  INFORMATION: 
Availability  of  Final  Rule 

Any  person  may  obtain  a  copy  of  this 
final  rule  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attn;  Public  Inquiry 
Center  (APA-230),  800  Independence 


Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484.  Requests 
must  include  the  notice  number  of  this 
final  rule. 

Persons  interested  in  being  placed  on 
a  mailing  list  for  future  rulemaking 
actions  should  request  a  copy  of 
Advisory  Circular  11-2A,  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedures. 

Background 

On  December  15, 1992,  the  FAA 
published  a  notice  of  proposed 
rulemaking  (NPRM)  in  which  it 
proposed  to  require  air  carriers  to 
institute  alcohol  misuse  prevention 
programs  similar  to  the  antidrug 
programs  already  in  place  (57  FR 
59458).  The  NPRM  was  published  as 
part  of  a  coordinated  effort  by  the  Office 
of  the  Secretary  of  Transportation  (OST) 
and  four  other  DOT  agencies  to  address 
the  issue  of  alcohol  misuse  in  the 
transportation  industries.  With  the 
exception  of  the  NPRM  published  by  the 
Research  and  Special  Programs 
Administration,  the  rulemakings  were 
initiated  under  the  provisions  of  the 
Omnibus  Transportation  Employee 
Testing  Act  of  1991  (Pub.L.  102-143, 
Title  V). 

in  conjunction  with  OST  and  the 
other  DOT  agencies,  the  FAA  held  a 
series  of  public  hearings  on  the 
regulations  proposed  in  the  NPRM.  The 
FAA-specific  sections  of  each  of  these 
hearings  were  recorded  by  a  court 
reporter  and  the  transcripts  of  the 
hearings  with  copies  of  any  material 
submitted  to  the  hearing  panel  have 
been  placed  in  the  docket.  The 
testimony  and  written  materials  were 
considered  in  development  of  this  final 
rule. 

Current  Laws  and  Regulations 
A  variety  of  laws  and  regulations' 
currently  restrict  the  consumption  of 
alcohol  by  some  aviation  employees. 
Federal  criminal  law  prohibits  any 
person  from  operating  or  directing  the 
operation  of  a  common  carrier  while 
under  the  influence  of  alcohol.  18 
U.S.C.  342.  A  blood  alcohol  level  of  .10 
percent  is  considered  presumptive 
evidence  that  the  person  is  under  the 
influence.  18  U.S.C.  343(1). 

The  FAA’s  regulations  concerning 
alcohol  misuse  are  supplemented  but 
not  changed  by  this  rule.  Currently, 
under  the  FAA’s  rules,  no  person  may 
act  or  attempt  to  act  as  a  crewmember 
of  a  civil  aircraft  within  8  hours  after 
consuming  any  alcoholic  beverage, 
while  under  the  influence  of  alcohol,  or 
while  having  0.04  percent  by  weight  or 
more  of  alcohol  in  the  blood.  (14  CFR 


91.17(a).)  In  limited  circumstances,  the 
FAA’s  regulatiops  require  crewTnembers 
to  submit  to  alcohol  tests  requested  by 
State  or  local  law  enforcement  officers 
and,  upon  request,  to  furnish  the  results 
of  such  tests  to  the  Administrator.  (14 
CFR  91.17(c).)  Refusal  to  take  a  properly 
authorized  law  enforcement  alcohol  test 
or  to  furnish  the  results  can  result  in  the 
denial,  revocation,  or  suspension  of  an 
airman  certificate  issued  under  part  61 
or  63.  (14  CFR  61.16  arid  63.12a.) 

Holders  of  or  applicants  for  medical 
certificates  issued  under  14  CFR  part  67 
are  subject  to  additional  regulations 
regarding  alcohol  use.  First,  a  diagnosis 
of  alcoholism  is  a  disqualifying  factor 
for  a  medical  certificate.  A  diagnosed 
alcoholic  must  be  evaluated  by  the 
Federal  Air  Surgeon  and  meet  certain 
recovery  criteria  prior  to  receiving  a 
medical  certificate.  However,  to 
facilitate  recovery  and  to  prevent  the 
unnecessary  loss  of  skilled  employees,  a 
program  established  by  the  FAA,  the 
airline  industry,  and  the  pilots’  unions 
has  enabled  hundreds  of  alcoholic  pilots 
to  safely  return  to  duty.  The  program 
combines  confrontation,  therapy,  and 
stringently  monitored  aftercare. 

Part  67  also  provides  that  any 
individual  who  applies  for  a  medical 
certificate  must  permit  access  by  the 
Administrator  to  information  in  the 
National  Driver  Register  concerning 
drug-  and  alcohol-related  driving 
offenses.  (14  CFR  67.3.)  If  an  individual 
has  had  two  or  more  such  offenses 
within  3  years  after  the  effective  date  of 
the  rule,  the  FAA  may  suspend  or 
revoke  a  part  61  airman  certificate  held 
by  the  individual  or  deny  the 
individual’s  application  for  such 
certificate.  (14  CFR  61.15.) 

Discussion  of  Comments  and  Final  Rule 
The  Common  Preamble 

A  common  preamble  to  all  of  the 
related  NPRMs  proposjng  alcohol 
testing  rules  was  published  on 
December  15. 1992  (57  FR  59382,  et 
seq.].  This  common  preamble  contained 
a  thorough  discussion  of  the  comments 
submitted  to  the  DOT  advance  notice  of 
proposed  rulemaking  (ANPRM) 
published  on  November  2, 1989,  and  an 
overview  of  the  general  issues  related  to 
alcohol  use  in  the  transportation 
industries.  A  similar  introductory 
discussion  is  foimd  in  the  common 
preamble  to  this  final  rule  and  the  final 
alcohol  misuse  prevention  rules 
published  by  the  other  affected  DOT 
agencies  elsewhere  in  today’s  Federal 
Register.  The  common  preamble  also 
responds  to  comments  submitted  to  the 
various  DOT  agency  dockets  that  raise 
multimodal  a.spects  of  the  final  mles  or 
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the  Act.  This  common  preamble  is 
incorporated  into  this  final  rule  by 
reference.  Because  the  majority  of  the 
issues  raised  in  comments  were 
addressed  in  the  common  preamble,  the 
FAA  views  comments  addressed  to 
other  DOT  agencies  as  part  of  its  docket, 
even  though  copies  of  those  comments 
are  not  physically  stored  with  the  other 
comments.  Interested  persons  can 
request  access  to  those  comments 
through  the  FAA  docket.  Any  aspects  of 
the  final  rule  that  are  not  discussed 
below  are  addressed  in  the  common 
preamble. 

Alcohol  Misuse  Prevention  Program 
(AMPP) 

The  essential  provisions  of  the  AMPP 
proposed  by  the  FAA  in  the  NPRM  have 
remained  largely  unchanged  in  this  final 
rule.  The  rule  uses  three  primary  tools 
for  reducing  the  threat  of  alcohol  misuse 
in  aviation.  First,  by  amending  parts  65, 
121,  and  135,  the  rule  prohibits  certain 
alcohol-related  conduct  by  employees 
performing  safety-sensitive  duties. 
Second,  imder  the  provisions  of  new 
appendix }  to  part  121,  such  employees 
must  be  subject  to  pre-employment, 
random,  post-accident,  reasonable 
suspicion,  return  to  duty,  and  follow-up 
alcohol  testing.  This  testing  is  federally- 
mandated  but  will  be  administered  by 
the  affected  employers.  Third,  in 
acfcordance  with  requirements  in 
appendix  J,  employees  subject  to  the 
rule  must  be  provided  with  materials 
designed  to  educate  them  about  the 
provisions  of  the  rule  and  the 
consequences  of  engaging  in  alcohol 
misuse. 

Other  Requirements  Imposed  by 
Employers;  Requirement  for  Notice 

Only  a  few  commenters  addressed  the 
issue  of  possible  conflicts  or  confusion 
regarding  company-required  programs 
and  FAA-mandated  programs.  These 
commenters  (representing  both  labor 
and  management)  focused  on  the  issue 
of  alcohol  test  results  of  0.02  to  0.039. 
The  commenters  noted  that  although  the 
FAA’s  NPRM  proposed  specific  actions 
for  test  results  falling  within  this  range, 
an  employer  is  not  precluded  from 
taking  severe  employment  action  based 
on  these  results  should  the  employer  so 
choose.  A  number  of  labor  organizations 
wanted  the  FAA  to  preclude  such  action 
in  its  final  rule. 

The  FAA  has  not  adopted  these 
comments.  The  choice  of  whether  to 
continue  to  employ  an  individual 
should  properly  remain  within  the 
discretion  of  the  employer.  We  also  note 
that  employment  or  other  consequences 
outside  those  required  by  the  rule  may 


be  subject  to  both  State  law  and  labor- 
management  negotiation. 

With  respect  to  the  establishment  of  a 
separate  company  policy,  a  number  of 
commenters  noted  that  companies 
already  had  alcohol  testing  or 
prevention  programs  in  place.  These 
commenters  stated  that  established 
programs  should  suffice  for  compliance 
with  the  FAA’s  rule,  or  that  the  FAA’s 
rule  would  unnecessarily  duplicate 
these  programs. 

The  FAA  recognizes  that,  as  was  the 
case  when  the  antidrug  rule  was  first 
implemented,  some  employers  might 
have  programs  that  encompass  some  or 
all  of  this  rule’s  requirements.  To  ensure 
complete  and  uniform  compliance  with 
a  single  regulatory  standard,  however, 
we  are  not  permitting  company 
programs  to  substitute  for  programs 
required  by  this  rule.  Should  an  aviation 
employer  determine  that,  as  a  matter  of 
company  policy,  a  different  program 
should  be  implemented  or  continued, 
the  program  must  be  clearly  separate 
from  the  program  required  under  this 
rule,  with  appropriate  notice  given  prior 
to  tests  under  this  rule.  The  FAA  will 
not  permit  commingling  of  employer- 
directed  and  FAA-mandated  programs. 

Employers  Required  To  Establish 
Programs 

The  NPRM  reflected  the  FAA’s  best 
assessment,  based  on  the  developments 
in  the  FAA’s  industry  antidrug  program, 
of  the  categories  of  employers  that 
should  be  subject  to  the  alcohol  misuse 
rule.  Like  the  antidrug  rule,  the  FAA 
determined  that  the  minimal  benefit  to 
public  safety  that  might  accrue  firom 
inclusion  of  operators  that  did  not  hold 
part  121  or  part  135  certificates  did  not 
warrant  the  cost  and  intrusiveness  of 
alcohol  testing.  A  few  commenters 
addressed  this  issue  and  requested 
additional  relief  for  the  small  aviation 
employers  we  did  propose  to  cover.  The 
FAA  has  assessed  its  requirements  and 
has  elected  to  retain  most  of  its 
regulatory  provisions  unchanged  from 
the  NPRM.  We  have,  however,  reduced 
the  reporting  requirement  burden, 
which  will  be  addressed  below. 

The  final  rule  will  include  essentially 
the  same  classes  of  employers  as  are 
covered  by  the  anti-drug  rule:  14  CFR 
part  121  certificate  holders,  14  CFR  part 
135  certificate  holders,  sightseeing 
operators  who  meet  the  criteria  of  14 
CFR  135.1(c),  and  air  traffic  control 
(ATC)  facilities  not  operated  by  the  FAA 
or  by  or  under  contract  to  the  U.S. 
military  will  have  to  establish  alcohol 
misuse  prevention  programs. 

Companies  with  employees  who 
perform  safety-sensitive  functions  by 
t;ontract  for  these  employers  will  be 


permitted  to  establish  and  mcmage 
programs  under  this  appendix. 

However,  while  a  contractqr  company 
that  manages  its  own  program  will 
perform  all  of  the  functions  required  of 
an  “employer”  in  appendix  J,  the 
certificate  holders,  operators,  and  ATC 
facilities  will  remain  responsible  for 
ensiiring  that  all  covered  employees 
who  perform  services  for  them  are 
subject  to  an  FAA-mandated  program. 

Employees  Subject  to  the  Rule 

The  NPRM  proposed  to  retain 
essentially  the  same  coverage  as  the 
antidrug  rule.  The  covered  categories 
included  persons  performing  any  of  the 
following  duties;  fiight  crewmember, 
flight  attendant,  flight  instruction, 
aircraft  dispatch,  aircraft  maintenance, 
ground  security  coordinator,  aviation 
screening,  and  air  traffic  control.  The 
category  of  flight  test  personnel  was  not 
included  because  it  was  redundant.  The 
category  of  ground  security  coordinator 
duties  was  specified  separately  to  reflect 
the  coverage  intended  by  the  term 
“aviation  security”  in  the  antidrug  rule. 

In  order  to  determine  if  any  changes 
should  be  made  in  the  categories  of 
covered  employees,  the  FAA  asked  a 
number  of  questions  in  the  NPRM.  The 
questions  were  intended  to  solicit 
comment  on  whether  the  increased 
benefit  to  safety  that  could  accrue  by 
including  other  functions  would 
warrant  the  imposition  of  an  alcohol 
testing  requirement  on  individuals 
performing  those  functions  or  if, 
consistent  with  safety,  categories  of 
employees  could  be  eliminated  fi'om  the 
rule. 

The  comments  on  this  issue  ranged 
from  those  stating  that  since  the  rule 
was  unnecessary  it  should  provide  only 
the  minimum  coverage  required  by  the 
Act  to  a  few  comments  stating  that  every 
aviation  employee  who  could  even 
possibly  affect  safety  should  be  subject 
to  alcohol  testing.  Most  labor 
organizations  favored  the  former 
approach.  A  number  of  commenters 
supporting  limited  application  of  the 
rule  recommended  that  only 
maintenance  personnel  who  actually 
return  aircraft  to  service  should  be 
covered  by  the  rule.  A  few  commenters 
suppdl’ted  adding  to  the  coverage 
proposed  in  the  NPRM.  These 
commenters  primarily  identified 
refuelers  and  deicers  as  categories  of 
employees  that  should  be  subject  to 
alcohol  testing. 

The  FAA  has  chosen  to  retain  the 
categories  of  covered  employees 
proposed  in  the  NPRM.  Although  a 
system  of  checks  and  inspections  does 
exist  to  ensure  that  maintenance 
activities  are  properly  performed,  the 
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FAA  has  determined  that  it  is  essential 
that  the  individuals  who  perform 
aircraft  maintenance  activities  be 
subject  to  this  rule.  (The  term 
preventive  maintenance  has  been  added 
to  maintenance  not  because  the  FAA 
intends  to  increase  the  reach  of  the  rule, 
but  rather  to  ensure  that,  as  was 
intended  in  the  NPRM,  the  rule  clearly 
parallels  the  coverage  of  the  antidrug 
rule.) 

The  FAA  carefully  reviewed  the 
comments  supporting  the  inclusion  of 
additional  categories  of  covered 
employees.  For  a  number  of  reasons,  the 
FAA  has  elected  not  to  adopt  these 
recommendations.  First,  the  FAA  is 
aware  that  the  costs  associated  with  this 
rule  will  be  significant.  Each  additional 
requirement  that  was  considered  was 
therefore  scrutinized  with  respect  to  the 
cumulative  burden  that  would  accrue. 
Based  on  that  consideration,  the  FAA 
has  determined  that  the  possible 
maiginal  benefit  that  might  be  achieved 
by  adding  categories  of  covered 
employees  is  outweighed  by  the  burden 
associated  with  such  a  change. 

Prohibited  Alcohoi -Related  Conduct 

This  rule  will  prohibit  specific 
alcohol-related  conduct  by  covered 
employees  and  will  also  prohibit  an 
employer  from  using  a  covered 
employee  if  the  employer  has  actual 
knowledge  that  the  employee  has 
engaged  in  such  conduct.  Each  of  the 
prohibitions  has  been  carefully  tailored 
to  minimize  the  restriction  on  the 
otherwise  lawful  use  of  alcohol  by 
covered  employees.  With  the  exception 
of  use  of  alcohol  after  an  accident,  each 
prohibition  is  limited  to  prohibiting 
alcohol  use  that  may  affect  the 
performance  of  covered  functions.  Some 
commenters  requested  that  the  FAA  list 
the  specific  actions  within  a  safety- 
sensitive  function  that  trigger  coverage 
under  this  rule.  Given  the  variety  of 
tasks  encompassed  within  each  category 
and  the  differences  in  the  conduct  of 
aviation  operations  by  different 
employers,  however,  a  comprehensive 
legulatory  listing  of  such  activities  is 
not  possible.  Therefore,  as  was  proposed 
in  the  NPRM,  coverage  under  the  rule 
will  be  determined  by  the  employer 
based  on  the  requirements  of  the  FAA’s 
regulations  and  the  employer’s 
experience  and  knowl^ge  of  the 
enmloyees’  duties. 

The  identification  of  the  activities  that 
will  subject  employees  to  this  rule  shall 
be  included  in  the  company  policy 
required  under  appendix )  and  are 
su^ect  to  FAA  review. 

Tne  specific  prohibitions  are; 

Alcohol  Concentration:  The  OST 
common  preamble  contains  a  detailed 


discussion  of  the  prohibited  alcohol 
concentrations  and  a  dis{}osition  to  the 
comments  regarding  this  issue.  It  should 
he  noted  however,  diat  although  this 
rule  will  contain  a  bifurcated  system  of 
test  results  and  consequences  (0.02- 
0.039  and  0.04  or  greater)  the  rule  will 
not  affect  the  current  regulatory 
provision  in  14  (]FR  91.17  under  which 
crewmembers  are  subject  to  sanction  by 
the  FAA  for  having  a  blood  alcohol 
concentration  of  0.04%  or  ^ater. 

Performance  of  covered  functions 
while  under  the  influence  of  alcohol:  As 
noted  above,  the  FAA’s  current 
regulations  prohibit  any  person  fi-om 
acting  or  attempting  to  act  as  a 
crewmember  while  under  the  influence 
of  alcohol.  While  the  FAA’s  experience 
in  enforcing  this  provision  indicates 
that  it  is  a  useful  tool  in  preventing 
alcohol  misuse,  it  has  been  determined 
that  such  a  prohibition  in  the  context  of 
an  employer-based  program,  with  no 
intervention  by  a  Federal  agency  or  right 
to  review,  could  lead  to  unacceptable 
treatment  of  employees.  This  provision 
has  therefore  been  removed  as  a 
violation  of  the  rule. 

The  concept  of  “under  the  influence’’ 
remains  present  in  this  final  rule, 
however,  as  part  of  the  reasonable 
suspicion  testing  requirement.  Under 
the  final  rule,  if  an  employer  were  to 
determine  that  sufficient  evidence 
existed  to  beUeve  that  a  covered 
employee  was  under  the  influence  of 
alcohol,  the  employer  would  be 
required  to  administer  a  reasonable 
suspicion  test.  If  no  test  could  be 
performed,  safety  would  still  be 
protected  because  the  employee  must  be 
removed  from  performing  safety- 
sensitive  duties  temporarily. 

This  rule  does  not  limit  the 
employer’s  authority  to  remove  the 
.employee  firom  the  performance  of 
safety-sensitive  duties  if  the  employer 
believed,  notwithstanding  an  alcohol 
test  result  of  less  than  0.04  or  no  test  at 
all,  that  the  employee  was  impaired.  As 
noted  previously,  the  employer  must 
remove  the  employee,  at  least 
temporarily,  if  the  employee’s  alcohol 
concentration  was  0.02  or  greater  but 
less  than  0.04  or  if  no  test  could  be 
performed.  How'ever,  any  action  other 
than  a  temporary  removal  in  either  the 
absence  of  a  test  result  or  with  a  test 
result  under  0.04  would  have  to  be 
under  the  employer’s  independent 
authority. 

On-duty  use:  A  number  of 
commenters  expressed  concern  that  the 
FAA’s  proposed  definition  of 
“performing  safety-sensitive  functions’’ 
could  result  in  the  application  of  the  on- 
duty  use  prohibition  to  employees  who 
might  be  at  home  on  reserve  status  for 


days  at  a  time.  Given  the  dramatic  effect 
of  a  violation  of  this  provision  (i.e.,  it 
invokes  the  permanent  bar  addressed 
below),  these  commenters  requested 
clarification  of  this  provision. 

This  provision  applies  to  any  covered 
employee  who,  while  not  actually 
performing  a  safety-sensitive  function, 
could  be  called  at  any  time  to  perform. 
The  FAA  intends  the  provision  to  reach 
only  employees  who  are  at  work. 
Aff^ed  employees  include,  for 
example,  a  maintenance  supervisor  who 
is  in  her  office  who  could  be  called  at 
any  time  to  take  over  on  a  maintenance 
task.  Such  employees  would  have  to 
refrain  from  using  alcohol  or  would  be 
in  violation  of  the  on-duty  use 
provision.  On-call  or  reserve  employees 
who  are  not  at  work,  such  as  those 
mentioned  above,  will,  however,  he 
subject  to  the  prohibitions  on  pre-duty 
use  of  alcohol. 

Additionally,  the  rule  should  not  be 
read  as  permitting  on-duty  use  to  be 
presumed  from  an  alcohol  concentration 
above  the  prohibited  levels.  This  would 
of  necessity  require  the  application  of 
back  extrapolation  to  the  results,  which, 
as  analyzed  in  detail  in  the  common 
preamble,  is  not  permitted.  To  assert  a 
violation  of  this  provision,  the  employer 
would  have  to  have  clear  evidence  of 
consumption  of  alcohol  by  a  safety- 
sensitive  employee  (e.g.,  an  admission, 
credible  witnesses).  One  important  / 
asp>ect  of  the  prohibition  is  that  it  is 
triggered  by  the  consumption  of  items 
other  than  alcoholic  beverages.  Use  of  a 
medication  containing  alcohol  while  on 
duty  will  violate  this  rule  and  will 
trigger  the  permanent  bar  provisions 
discussed  below.  The  FAA  encourages 
employers  and  labor  organizations  to 
take  appropriate  steps  to  warn  affected 
enreloyees  of  this  prohibition. 

Pre-duty  use:  As  was  proposed  in  the 
NPRM.  this  rule  provides  a  two-tiered 
prohibition  with  respect  to  pre-duty  use 
of  alcohol.  No  commenter  opposed 
prohibiting  alcohol  use  by  a 
crewmember  prior  to  duty,  and  many 
commenters  wanted  the  prohibition 
extended  to  up  to  24  hours  before  a 
flight.  As  noted  above,  the  FAA  already 
prohibits  any  person  from  acting  or 
attempting  to  act  as  a  crewmember 
within  8  hours  after  the  consumption  of 
any  alcoholic  beverage.  This  prohibition 
was  based  on  a  determination  by  the 
FAA  that  a  specified  period  of 
abstinence  would  decrease  the 
likelihood  that  an  individual  would  be 
impaired  by  alcohol  while  acting  as  a 
crewmember.  The  FAA  is  aware  that 
individuals  who  drink  to  excess  may 
still  be  impaired  even  after  abstaining 
for  8  hours;  however,  the  8-hour  rule 
establishes  an  adequate  behavioral 
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limitation  for  the  majority  of  persons 
who  are  not  heavy  drinkers.  The  FAA 
has  determined  that  the  8-hour  limit 
remains  appropriate  for  crewmembers. 
Additionally,  in  order  to  ensure 
consistency  between  the  prohibitions 
affecting  FAA  and  other  air  traffic 
controllers,  the  pre-duty  use  period  for 
these  employees  has  been  changed  to  8 
hoiu^. 

Although  with  respect  to 
crewmembere,  this  provision  does,  to 
some  extent,  duplicate  the  restrictions 
in  14  CFR  91.17(a),  it  is  limited  in 
application  to  the  covered  employees  of 
the  specified  employers  under  the  rule. 
The  rule  also  prohibits  the  employers 
from  using  covered  employees  who 
have  impermissibly  used  alcohol — a 
restriction  on  employers  that  does  not 
currently  exist  in  the  FAA’s  regulations. 

A  number  of  commenters  objected  to 
the  FAA  proposal  to  add  a  4-hour  pre- 
duty  use  limitation  for  other  classes  of 
covered  employees.  Some  commenters 
believed  that  imposition  of  a  4-hour  rule 
on  all  covered  employees  would  have 
little  safety  benefit  while  intruding 
significantly  into  the  lives  of  employees. 
The  FAA  agrees  that  the  nature  of  the 
safety-sensitive  functions  other  than 
crewmember  duties  is  sufficiently 
different  that  an  8-hour  limitation  on 
pre-duty  use  of  alcohol  for  those  classes 
could  constitute  an  unwarranted 
intrusion  by  the  Federal  government 
into  the  off-duty  lives  of  aviation 
industry  employees.  The  FAA  continues 
to  believe,  however,  that  the  minimal 
disruption  that  might  be  caused  by  a  4- 
hour  limitation  is  outweighed  by  the 
safety  benefit  that  is  achieved  by 
moderating  the  use  of  alcohol  by  safety- 
sensitive  employees  before  they  perform 
their  duties. 

The  FAA  is  also  not  adopting  a 
suggestion  made  in  the  public  hearings 
regarding  other  DOT  agencies’  rules 
under  which  employees  subject  to  short 
notice  calls  to  work  would  have  to 
abstain  from  consuming  alcohol  for  4 
hours  prior  to  duty  or  after  being  called 
to  duty,  whichever  is  shortest.  The  FAA 
does  not  believe  that  in  the  context  of 
the  aviation  industry  there  is  any 
situation  in  which  the  need  for  the 
employee  to  perform  safety-sensitive 
functions  is  so  exigent  that  a  4-  or  »- 
hour  limitation  should  be  waived. 

Use  following  an  accident:  As 
proposed  in  the  NPRM,  a  covered 
employee  with  actual  knowledge  of  an 
accident  involving  an  aircraft  for  which 
he  or  she  performed  a  safety-sensitive 
function  at  or  near  the  time  of  the 
accident  would  be  required  to  refrain 
from  using  alcohol  for  8  hours  unless 
the  employee  had  been  given  a  post¬ 
accident  test  or  the  employer  had 


determined  that  the  employee’s 
performance  could  not  have  contributed 
to  the  accident.  The  restriction  on  use, 
as  proposed,  would  primarily  affect 
those  employees  whose  performance  of 
duties  just  around  the  time  of  the 
accident  may  have  contributed  to  the 
accident  and  whose  consumption  of 
alcohol  prior  to  the  time  of  the  accident 
would  be  relevant  information. 

A  number  of  commenters  questioned 
the  FAA’s  ability  to  enforce  this 
provision  and  the  employees’  ability  to 
comply.  Some  commenters  stated  that  it 
was  unfair  of  the  FAA  to  consider 
denying  individuals  who  had  been 
traumatized  by  an  accident  the  relief 
that  a  drink  might  provide.  The  FAA 
recognizes  that  the  rule  might  be 
difficult  to  enforce,  and  we  encourage 
employers  to  attempt  to  control  the 
actions  of  the  affected  employees  as 
circumstances  permit.  The  final  rule 
also  includes,  as  in  the  NPRM,  an  actual 
notice  requirement  so  that  employees 
who  are  unaware  of  an  accident  or  who 
do  not  realize  that  their  performance  of 
duties  may  be  implicated  are  not  held 
to  have  violated  the  rule  if, 
unknowingly,  they  use  alcohol  during 
the  post-accident  period.  The  FAA  notes 
that  the  prohibition  only  applies  if  an 
employee  performed  a  safety-sensitive 
function  on  the  aircraft  involved  in  an 
accident  at  or  near  the  time  of  the 
accident.  The  rule  does  not,  for 
example,  affect  individuals  who 
performed  maintenance  on  the  aircraft 
days  or  weeks  prior  to  the  accident. 

Despite  the  {wtential  difficulties 
associated  with  this  provision,  however, 
and  the  commonly  accepted  practice  of 
using  alcohol  to  handle  stressful 
situations,  the  prohibition  is  necessary 
to  ensure  that  use  bf  alcohol  before  an 
accident  is  not  masked  by  allegedly 
post-accident  consumption  of  alcohol. 

Refusal  To  Submit  to  a  Required 
Alcohol  Test 

A  number  of  commenters  objected  to 
the  FAA’s  proposal  to  treat  refusal  to 
submit  to  random,  post-accident, 
reasonable  suspicion,  or  follow-up 
testing  as  a  rule  violation  (as  discussed 
in  the  common  preamble),  or  as  a 
potential  basis  for  the  denial, 
suspension,  or  revocation  of  a  certificate 
issued  under  14  CFR  part  61,  63,  or  65. 

A  few  of  these  commenters  stated  that 
because  alcohol  testing  was 
unconstitutional  there  should  be  no 
sanction  attached  to  refusing  to  be 
tested.  The  Constitutional  aspects  of  this 
rule  are  addressed  in  the  common 
preamble. 

A  number  of  labor  groups  expressed 
concern  that  employees  who  were 
subjected  to  harassing  tests  or  who 


became  aware  that  proper  procedures 
were  not  being  followed  (e.g.,  the  breath 
alcohol  technician  (BAT)  reuses  a 
mouthpiece)  would  be  placed  in  the 
position  of  having  to  submit  to 
questionable  tests  or  face  possibly 
severe  sanctions.  As  with  any 
potentially  problematic  test,  the 
employee  will  have  to  determine 
whether  to  proceed  with  the  test  or  to 
decline.  It  would  then  be  for  the  ' 
employer  in  either  situation  to  evaluate 
the  facts,  review  the  provisions  of  this 
rule  and  in  49  CFR  part  40,  and  make 
a  decision  on  the  validity  of  the  test  or 
the  legitimacy  of  the  employee’s 
asserted  bases  for  declining  the  test.  The 
FAA  would  have  to  similarly  evaluate 
all  of  the  available  information  if  the 
FAA  considers  taking  action  in  the  case 
of  an  alleged  refusal.  As  a  practical 
matter,  these  situations  can  be  avoided 
if  each  employer  ensures  that  its 
supervisors  and  BATs  are  thoroughly 
trained  and  if  a  knowledgeable 
employer  representative  is  available  to 
respond  quickly  to  concerns  raised 
during  the  course  of  an  alcohol  test. 

No  commenter  objected  to  the  FAA’s 
decision  not  to  attach  any  consequences 
other  than  preclusion  from  performing  a 
safety-sensitive  function  to  an 
individual’s  choice  not  to  submit  to  pre- 
employment  or  return  to  duty  testing. 
These  provisions  are  consistent  with  the 
FAA’s  choice  in  the  antidrug  rule  not  to 
base  certificate  action  on  refusals  of  pre¬ 
employment  drug  tests,  and  therefore, 
these  provisions  remain  unchanged. 

Required  Alcohol  Testing 

The  common  preamble  discusses  in 
detail  the  types  of  alcohol  tests  that  are 
required  under  this  rule  and  those  of  the 
other  DOT  agencies.  There  are,  however, 
certain  aspects  of  alcohol  testing  raised 
by  the  commenters  that  are  specific  to 
the  aviation  industry.  Those  issues  are 
addressed  below. 

Pre-employment  testing:  As  discussed 
more  fully  in  the  common  preamble,  the 
nomenclature  used  to  describe  this  type 
of  test  has  been  changed  from  "pre¬ 
employment/pre-duty,”  as  used  in  the 
NPRM,  to  simply  “pre-employment.”  It 
should  be  noted  that  this  change  is  not 
intended  to  affect  the  substantive 
requi^ments  for  this  type  of  testing,  or 
to  imply  that  the  testing  must  occu’’ 
prior  to  hiring  an  individual.  As  was 
proposed  in  the  NPRM,  under  this  final 
rule  employers  may  conduct  pre¬ 
employment  testing  at  any  time  prior  to 
the  first  time  the  individual  is  used  to 
perform  (i.e.,  is  "employed”  in)  a  saret>- 
sensitive  function.  An  individual  may 
be  tested  prior  to  completion  of  the 
hiring  process:  after  he  or  she  has  been 
hired  for  a  safety-sensitive  position  but 
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before  actual  commencement  of  duties: 
or.  in  the  case  of  a  current  employee, 
prior  to  transferring  the  employee  from 
performing  non-safety-sensitive  duties 
to  performing  safety-sensitive  duties. 

In  the  NPRM.  the  FAA  requested 
specific  comment  on  whether  the 
proposed  procedure  for  using  the  results 
of  prior  pre-employment  alcohol  tests 
would  be  useful  The  majority  of 
commenters  did  not  feel  that  the 
provision  should  be  retained.  Labor 
groups  were  concerned  that  the 
confidentiality  of  information  regarding 
employees’  past  alcohol  use  would  be 
breached  by  this  provision.  Many 
employers  expressed  concern  about  the 
possibility  of  liability  if  they  released 
the  results,  even  in  response  to  a 
specihc  employee  consent.  One 
commenter  recommended  that  the  FAA 
develop  a  standard  consent  form  to  be 
used  for  release  of  alcohol  misuse 
information  from  an  employer  to  any 
third  party.  Finally,  some  commenters 
stated  that  even  if  the  use  of  prior  test 
results  was  authorized,  they  would  not 
use  the  option.  They  saw  little  utility  in 
the  option  or  expressed  reservations 
about  relying  on  tests  the  quality  of 
which  the  employer  could  not  ensure. 

Although  tne  FAA  recognizes  that  few 
employers  may  choose  to  use  the  option 
of  relying  on  an  applicant’s  prior  test 
results,  the  FAA  has  elected  to  retain 
this  option.  The  difficulties,  if  any, 
associated  with  choosing  this  option 
would  be  one  acceptted  voluntarily  by 
the  employer  who  so  chooses.  Further, 
the  FAA  notes  that  even  in  the  absence 
of  such  a  provision,  a  prospective 
employer  could  still  seek  information 
regarding  the  past  performance  of  an 
applicant  The  FAA  has  not  adopted  the 
recommendation  to  prepare  a  standard 
consent  form  for  use  in  this  or  any  other 
disclosure  situation.  The  rule  does 
contain  specific  language  regarding  the 
content  of  the  consent;  the  FAA 
expresses  no  preference  as  to  the  format 
of  the  document 

Finally,  one  commenter  stated  that 
the  pre-employment  testing  provision 
did  not  meet  the  requirements  of  the  Act 
because  it  does  not  require  testing  for 
use  of  alcohol  in  violation  of  law  or 
Federal  regulation.  While  a  strict 
reading  of  the  Act  may  indicate  that  this 
commenter  is  correct,  upon  review  of 
the  legislative  history  of  the  Act.  the 
FAA  ^lieves  that  the  pre-employment 
testing  provision  in  this  rule  meets  the 
intent  of  Congress. 

Post-occident  testing:  The  NPRM 
proposed  that  post-accident  alcohol 
testing  would  be  essentially  the  same  as 
in  the  antidrug  rule.  The  triggering 
event  would  Iw  an  aircraft  accident  (as 
specifically  defined  in  the  rule)  and  the 


employees  subject  to  testing  would  be 
the  same — covered  employees  whose 
performance  of  safety-sensitive 
functions  either  contributed  to  an 
accident  or  cannot  be  completely 
discounted  as  a  contributing  factor. 

Althou^  commenters  generally 
supported  the  concept  of  post-accident 
testing,  some  were  concerned  about  the 
practical  difficulties  associated  with 
determining  which  employees  to  test 
and  ensuring  the  tests  are  performed  in 
the  very  short  and  usually  extremely 
hectic  period  just  following  an  accident. 
Some  commenters  specifically  cited  the 
difficulty  faced  in  determining  if 
persons  performing  maintenance  may 
have  contributed  to  the  accident  and 
problems  associated  with  reaching  the 
remote  locations  in  which  aircraft 
accidents  can  occur. 

These  same  concerns  have  arisen  in 
the  context  of  post-accident  drug 
testing.  With  respect  to  identifying 
employees  to  test,  both  rules  provide 
that  the  decisions  must  be  based  on  the 
best  available  information.  Although  the 
purpose  of  a  post-accident  alcohol  test 
is  to  identify  individuals  who  should  be 
removed  from  safety-sensitive  duties, 
the  focus  of  a  post-accident  alcohol  test 
is  evidence  of  alcohol  use  that  may  have 
affected  the  performance  of  safety- 
sensitive  functions  that  contributed  to 
the  accident.  Test  subjects  should  be 
restricted  to  those  for  whom  an  alcohol 
test  conducted  after  an  accident  would 
be  relevant  to  whether  the  individual 
possibly  contributed  to  the  accident  as 
a  result  of  impermissibly  using  alcohol. 

A  number  of  commenters  also 
questioned  the  requirement  that 
individuals  who  may  be  subject  to  post¬ 
accident  testing  must,  with  limited 
exceptions,  remain  at  the  scene  of  the 
accident.  These  commenters  noted  that 
an  aircraft  accident  is  always  an 
extremely  traumatic  event  for  the 
crewmembers  involved  and  it  would  be 
unduly  harsh  to  prevent  these 
crewmembers  from  leaving  the 
immediate  vicinity  of  the  accident. 

The  FAA  accepts  these  concerns  and 
has  amended  the  provision  in  the  final 
rule  to  require  the  employee  to  remain 
readily  available  for  testing.  This  could 
include  going  to  a  crew  lounge  or  airline 
office;  however,  the  employee  would 
have  to  take  appropriate  steps  to  ensure 
that  if  the  employer  determined  that  the 
employee  must  undergo  post-accident 
testing,  the  employer  would  be  able  to 
rapidly  locate  ffie  employee  and  have 
him  or  her  tested.  It  would  not,  for 
example,  be  acceptable  for  the  employee 
to  leave  the  scene  of  the  accident  at  an 
airport  without  infomyng  the  employer 
or  a  designated  point  of  contact  of  the 
employee’s  location — even  if  the 


employee  remained  at  the  airport  and 
technically  “available"  for  testing. 

The  issues  associated  with  remote  site 
testing  and  conduct  of  tests  within  the 
required  timeframes  are  addressed  in 
the  common  preamble.  As  mentioned  in 
that  document,  the  FAA  is  not  adopting 
the  recommendation  that  employers  be 
allowed  to  substitute  for  FAA-mandated 
tests  post-accident  tests  conducted  by 
law  enforcement  officers  (LEXDs)  for  law 
enforcement  purposes.  The  FAA  already 
has  in  place  a  provision  (14  CFR  91. l"^) 
under  which  crewmembers  required  to 
submit  to  alcohol  tests  by  LEOs  may  be 
required  to  provide  the  results  of  such 
tests  to  the  FAA.  The  possible  conflicts 
between  the  employer’s  obligations  and 
the  intent  of  post-accident  tests  under 
this  rule  and  those  of  LEOs  outweigh 
any  benefit  that  might  be  achieved  finm 
such  a  proposal.  (As  discussed  in  the 
preamble  to  49tiTR  part  40,  however,  a 
LEO  could  serve  as  an  employer’s  BAT, 
but  any  tests  would  have  to  be 
conducted  pursuant  to  this  rule  and  49 
CFR  part  40.) 

Random  testing:  As  required  by  the 
Act,  the  rule  includes  random  alcohol 
testing  for  covered  employees.  The  FAA 
has  tailored  the  testing  to  ensure  that 
testing  reasonably  serves  the  FAA’s 
interest  in'aviation  safety.  Selection 
procedures  like  those  in  current  FAA- 
approved  antidrug  plans  must  be  used 
to  ensure  randomness  of  testing. 

'The  majority  of  comments  received  on 
random  testing  (other  than  those 
asserting  it  was  unconstitutional  and/or 
unnecessary)  cited  the  particular 
difficulties  associated  with  testing  of 
crewmembers  at  or  near  the  time  of  the 
flight.  TTiese  commenters  noted  that  pre¬ 
flight  time  for  crewmembers,  especially 
pilots,  is  very  tightly  scheduled,  with 
little  built  in  flexibility.  The 
commenters  asserted  that  employers 
would  be  faced  with  two  choices:  either 
arrange  for  all  crewmembers  to  report 
for  duty  early  every  day  (because  testing 
is  supposed  to  be  both  unannounced 
and  random)  to  ensure  that  the 
employees  were  available  for  testing  if 
they  were  selected,  or  accept  that  a 
certain  number  of  flights  might  be 
delayed  to  accommodate  the  additional 
time  required  to  conduct  testing.  These 
commenters  asked  that  the  FAA  revise 
its  rule  to  eliminate  random  testing  or 
to  permit  all  random  testing  to  occur 
after  flights  terminate. 

While  the  FAA  is  extremely  sensitive 
to  the  financial  and  operational 
implications  of  this  rule,  it  cannot  adopt 
the  recommendation  of  these 
commenters.  Random  alcohol  testing  is 
required  by  the  Act.  An  effective 
random  testing  program  must  be 
designed  to  detect  and  deter  all  of  the 
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prohibited  conduct:  pre-duty  use  of 
alcohol,  on-duty  use  of  alcohol,  and 
reporting  for  duty  or  remaining  on  duty 
with  an  impermissible  alcohol 
concentration.  Because  post-flight 
testing  (es{}ecially  on  long  flights) 
would  realistically  only  address  on-duty 
use  of  alcohol,  it  would  not  serve  the 
overall  purpose  of  random  alcohol 
testing.  Similarly,  if  all  testing  were 
performed  before  flights  (as 
recommended  by  one  commenter),  the 
testing  program  would  have  no 
deterrent  effect  for  on-duty  use  of 
alcohol.  The  FAA  intends  to  work  with 
the  aviation  industry  to  assist  employers 
in  implementing  the  most  cost-effective 
random  alcohol  testing  programs 
possible. 

The  hnal  rule  retains  the  provision 
from  the  NPRM  under  which  employees 
selected  for  testing  must  proceed 
immediately  to  the  testing  site.  The  rule 
also  provides  that  an  employee  notified 
of  his  or  her  selection  while  in  the  midst 
of  performing  a  safety-sensitive  function 
would  be  directed  to  cease  performing 
the  function  and  proceed  to  the  testing 
site  as  soon  as  possible.  Obviously,  the 
FAA  does  not  expect  any  safety- 
sensitive  employee  to  simply  abandon 
his  or  her  duties  upon  notification  of 
selection  for  random  testing.  Such  an 
employee  would  have  to  arrange  for  a 
replacement  or  otherwise  cease 
performing  the  safety-sensitive  function 
as  soon  as  it  could  be  safely  terminated. 

The  term  ‘‘immediately’*  was  used  by 
the  FAA  intentionally.  To  the  extent 
possible,  employees  notified  of  selection 
for  a  random  test  should  take  whatever 
steps  are  necessary  to  report  to  the 
testing  site  without  any  delay  or  detour. 
The  time  between  notification  and 
testing  should  be  the  absolute  minimum 
necessary'.  The  FAA  recognizes  that  in 
some  situations  employees  will  have  to 
advise  supervisors  that  the  employees 
must  report  for  testing.  Employers 
should  ensure  that  they  have  instituted 
procedures  to  accommodate  this 
provision  (for  example,  the  employer 
could  arrange  for  the  BAT  to  coordinate 
with  designated  supervisors  to  approve 
the  employees’  departure  to  a  testing 
site  before  notifying  the  selected 
employees).  The  FAA  expects  that,  with 
limited  exceptions,  the  time  between 
notification  and  testing  will  be  no  more 
than  the  requisite  travel  time  to  the 
testing  site.  If  notification  and  testing 
occur  at  an  airport,  this  time  should  be 
a  matter  of  minutes. 

Reasonable  suspicion  testing:  Most  of 
the  commenters  to  the  NPRM  supported 
the  provision  for  reasonable  suspicion 
alcohol  testing,  although  some  labor 
organizations  asserted  that  two 
supervisors  should  be  required.  The 


FAA  has  not  adopted  this 
recommendation.  The  common 
preamble  discusses  in  detail  the 
substantive  revisions  to  this  provision. 

Return  to  duty  and  follow-up  testing: 
The  specific  requirements  for  these 
types  of  tests  are  discussed  in  the 
common  preamble. 

Retesting  after  result  of  0.02  or  greater 
but  less  than  0.04:  In  the  NPRM,  the 
FAA  sought  comment  on  whether  the 
proposed  “retest  or  return”  procedure 
gives  employers  enough  flexibility  (or 
too  much)  in  handling  covered 
employees  with  low-level  alcohol 
concentrations.  Because  most 
commenters  supported  a  single  cut-off 
level,  very  few  addressed  this  provision. 
One  commenter  stated  that  if  the 
bifurcated  cut-off  system  was  adopted, 
all  employees  testing  between  0.02  and 
0.039  should  be  subject  to  another  test 
before  returning  to  work:  employers 
should  not  have  the  option  of  waiting 
until  the  next  duty  period  in  lieu  of  a 
test. 

The  FAA  has  not  adopted  this 
recommendation.  The  primary  intent  of 
this  rule  is  to  protect  safety,  and  that 
goal  is  adequately  accomplished 
whether  an  employee  tests  below  0.02 
or  is  made  to  wait  at  least  8  hours  before 
performing  safety-sensitive  functions. 

No  additional  benefit  would  be 
achieved  by  instituting  a  retum-to-duty 
testing  requirement  for  all  employees 
who  test  in  the  0.02  to  0.039  range. 
Further,  the  rule  does  not  preclude,  and 
would  in  fact  require,  the  employer  to 
conduct  a  reasonable  suspicion  test  if, 
when  the  employee  next  reported  for 
duty,  the  employee  showed  indicators 
of  alcohol  misuse. 

Recordkeeping  and  Reporting; 
Confidentiality 

The  requirements  of  the  final  rule 
with  respect  to  recordkeeping  are 
largely  unchanged  fi-om  the  NPRM.  The 
records  must  be  maintained  in  a  secure 
location  and  are  releasqble  only  as 
required  under  the  rule  or  with  the 
express  written  consent  of  the 
employee.  This  rule  requires  the  release 
of  employee-specific  information  to  a 
subsequent  employer  or  other  identified 
individual  if  the  original  employer 
receives  a  written  request  firom  the 
employee.  Contrary  to  the  concerns 
expressed  by  some  commenters,  the 
FAA  believes  that  providing  a 
regulatory  mandate  for  such  release  and 
removal  of  employer  discretion  will 
minimize  possible  liability. 

The  rule  also  provides  express 
authority  to  the  FAA  to  conduct  on-site 
inspections  of  employer’s  alcohol 
programs,  including  the  alcohol  testing 
process.  As  stated  in  the  preamble  to  the 


NPRM,  the  FAA’s  experience  with 
compliance  monitoring  under  the 
antidrug  rule  has  indicated  that  the 
individuals  managing  emplbyers’ 
programs  are  often  unaware  of  the 
FAA’s  authority  to  conduct  such 
inspections.  While  the  Administrator  or 
his  designee  has  such  authority  even 
absent  a  regulatory  provision,  the  FAA 
determined  that  inclusion  of  such  a 
provision  in  this  rule  is  necessary  to 
ensure  industry  awareness  of  the  FAA’s 
authority  to  monitor  compliance. 

Although  the  NPRM  proposed 
reporting  of  statistical  information  by  all 
employers  and  other  aviation  entities 
with  separate  AMPPs,  this  final  rule  has 
been  revised  to  limit  the  number  of 
entities  required  to  submit  reports.  The 
FAA  similarly  amended  its  antidrug 
rule,  primarily  to  relieve  the  burdens 
associated  with  these  rules  on  small 
employers.  The  formats  to  be  used  for 
reporting  the  statistical  information  are 
published  as  exhibits  following  this 
rule.  No  other  form,  including  another 
DOT  Agency’s  form  is  acceptable  for 
submission  to  the  FAA. 

Consequences  of  Engaging  in  Misuse  of 
Alcohol  or  Refusing  To  Submit  to 
Testing 

The  Omnibus  Transportation 
Employee  Testing  Act  of  1991  (the  Act) 
amended  the  Federal  Aviation  Act  of 
1958  (the  FAAct)  and  the  statutes  that 
apply  to  the  Federal  Railroad 
Administration,  the  Federal  Highway 
Administration,  and  the  Federal  Transit 
Administration.  While  these 
amendments  have  much  common 
language,  especially  in  the  area  of 
testing,  they  are  not  identical.  Of 
greatest  significance,  the  amendments  to 
the  FAAct  contain  a  section  entitled 
“Prohibition  on  service.”  which  does 
not  appear  in  the  amendments  to  the 
other  DOT  agencies’  statutes. 

The  “Prohibition  on  Service”  section 
is  found  at  new  FAAct  section  614(b). 
Under  subsection  614(b)(1),  an 
individual  may  not  remain  on  duty  in 
a  safety-sensitive  function  if  he  or  she 
has  violated  the  prohibitions  on  the  use 
of  alcohol.  This  legislative  provision  on 
continued  duty  is  reflected  in  each  of 
the  subsections  of  the  FAA’s  rule 
addre^ing  prohibited  conduct  (see,  e.g., 
14  CFR  65.46a).  Each  section  states 
either  directly  or  by  implication  that  the 
employee  may  not  report  for  duty  or 
remain  on  duty  requiring  the 
performance  of  safety-sensitive 
functions  while  engaging  in  conduct 
prohibited  by  the  rule.  These  sections 
further  provide  that  no  employer  who 
has  actual  knowledge  that  an  employee 
is  in  violation  of  the  rule  may  permit  the 
employee  to  perform  or  continue  to 
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{>erfonn  safety-sensitive  functions. 
Additionally,  appendix  J,  section  V, 
paragraph  A  expressly  prohibits  an 
employee  who  has  engaged  in  conduct 
prohibited  by  the  rule  firom  performing 
safety-sensitive  functions.  This  section, 
consistent  with  the  rules  of  the  other 
DOT  agencies,  also  requires  removal 
from  duty  for  refusal  to  submit  to  a 
required  alcohol  test. 

Section  614(b)(2)  of  the  FAAct, 

“Efrect  of  Rehabilitation,”  states  that  no 
covered  employee  may  perform  a  safety- 
sensitive  function  after  engaging  in 
prohibited  conduct  unless  he  or  she  has 
completed  a  rehabilitation  program 
under  the  provisions  of  section  614(c)  of 
the  FAAct.  Section  614(c)(1)  requires 
the  Administrator  to  prescribe 
regulations  that  provide,  at  a  minimum, 
for  the  identification  of  employees  in 
need  of  assistance  in  resolving  problems 
with  misuse  of  alcohol.  Further,  the 
section  gives  the  Administrator  the 
authority  to  determine  the 
circumstances  under  which  such 
employees  would  be  required  to 
participate  in  any  required 
rehabilitation.  The  provisions  recognize 
that  rehabilitation  may  not  be 
appropriate  or  warranted  in  all  cases  of 
prohibited  conduct. 

The  legislative  requirement  of  section 
614(b)(2)  is  implemented  in  appendix  J, 
section  V,  paragraph  E,  “Required 
evaluation.”  This  section  requires  that 
the  employee  be  evaluated  in 
accordance  with  section  VI  of  the 
appendix  prior  to  performing  covered 
functions.  The  evaluation  process  is 
discussed  further  below. 

The  rule  also  contains  a  provision, 
analogous  to  the  one  in  the  antidrug 
rule,  under  which  employers  are 
required  to  notify  the  Federal  Air 
Surgeon  of  any  instance  in  which  a 
holder  of  a  part  67  medical  certificate 
violated  the  provisions  of  the  rule  or 
refused  to  submit  to  a  required  alcohol 
test  (with  the  exception  of  pre- 
employment  tests).  The  employer  also 
has  to  forward  to  the  FAA  copies  of  the 
evaluations  conducted  by  the  SAP.  The 
Federal  Air  Surgeon  will  use  this 
information  to  determine  whether 
further  action  should  be  taken  with 
respect  to  the  medical  certificate.  No 
employee  requiring  an  airman  medical 
certificate  shall  return  to  the 
performance  of  safety-sensitive 
fynctions  without  the  Federal  Air 
Surgeon’s  recommendation. 

S^ion  614(b)(3)  of  the  FAAct. 
“Performance  of  prior  duties 
prohibited,”  provides  sanctions  for 
employees  who  engage  in  prohibited 
use  of  alcohol  after  the  date  of  the 
Omnibus  Transportation  Employee 
Testing  Act.  This  subsection  is  found 


only  in  the  amendments  to  the  FAAct 
and  has  no  parallel  in  the  amendments 
to  the  other  DOT  agencies’  statutes.  It 
provides  that,  under  certain 
circumstances  discussed  below,  an 
individual  shall  not  be  permitted  to 
perform  the  duties  related  to  air 
transportation  that  he  or  she  performed 
prior  to  the  date  he  or  she  engaged  in 
the  impermissible  use  of  alcohol.  The 
legislation  does  not  require  that  the 
individual’s  employment  be  terminated, 
nor  that  he  or  she  be  reassigned  to 
perform  non-safety-sensitive  functions. 
However,  it  is  an  absolute  bar  to  the 
performance  of  the  same  duties  the 
employee  performed  before  the 
violation. 

This  bar  applies  under  four 
circumstances.  The  first  occurs  if  the 
individual  misuses  alcohol  “while  on  , 
duty.”  The  remaining  prohibitions  all 
relate  to  rehabilitation:  the  absolute  bar 
to  returning  to  duty  applies  if  an 
employee  misuses  alcohol  after  the  date 
of  enactment,  and 

1.  Had  previously  misused  alcohol 
and  undergone  a  program  of 
rehabilitation  under  &e  regulations 
promulgated  pursuant  to  the  Act; 

2.  Remsed  to  undertake  any  required 
rehabilitation;  or 

3.  Failed  to  complete  any  required 
rehabilitation. 

This  rule  implements  the  prohibitions 
in  two  ways.  First,  appendix  J,  section 
V,  paragraph  B,  “Permanent 
disqualification  for  service”  applies  if 
an  employee  is  determined  to  have 
violated  the  on-duty  use  prohibition  or 
if  the  employee  twice  violated  other 
provisions  of  the  rule  after  its  effective 
date.  Under  this  section  the  employee  is 
permanently  barred  from  performing  the 
safety-sensitive  functions  he  or  she 
performed  before  such  a  determination. 

As  proposed  in  the  NPRM,  this  bar 
would  have  applied  to  the  performance 
of  any  safety-sensitive  function.  Thd 
FAA  noted  in  the  NPRM  that  a  narrow 
bar,  limited  only  to  the  safety-sensitive 
functions  the  individual  previously 
performed,  could  lead  to  anomalous 
results.  Commenters  difrered  in 
responding  to  the  proposed  bar,  some 
favoring  a  broad  exclusion  while 
another  wanted  the  bar  removed  as 
inconsistent  with  the  Americans  with 
Disabilities  Act  (ADA).  The  latter 
commenter  failed  to  note  that  the  Act 
requires  a  permanent  bar  and  that  the 
regulations  implementing  the  ADA 
provide  for  the  necessity  of  complying 
with  the  regulations  of  another  Federal 
agency  (29  CFR  1630.15(e)).  However, 
the  FAA  has  concluded  that  a  bar 
limited  to  the  statutory  requirement  is 
more  likely  to  be  seen  as  clearly 
consistent  with  the  ADA  and  other  legal 


constraints,  and  has  thus  adopted  this 
change  in  the  final  rule.  It  should  be 
noted  that  employers  retain  any 
discretion  they  may  have  under 
independent  authority  to  preclude  such 
employees  firom  performing  other  safety- 
sensitive  functions.  The  FAA  ex|}ects 
that  employers  will  exercise  responsible 
judgment  in  deciding  whether 
employees  not  expressly  barred  from 
service  will  be  permitted  to  perform 
other  safety-sensitive  functions. 

As  addressed  in  the  NPRM,  the  bar  on 
two-time  violators  will  apply  both  to 
persons  who  had  gone  through 
rehabilitation  and  to  those  who,  after 
evaluation  by  a  substance  abuse 
professional  (SAP),  are  determined  not 
to  need  treatment.  Otherwise,  an 
employee  who  was  found  to  need 
treatment  and  had  an  instance  of 
recidivism  wou'ld  be  sanctioned,  but  an 
employee  who  did  not  need  assistance 
hut  simply  chose  to  engage  in  misuse  of 
alcohol  would  not  be  sanctioned. 

A  number  of  commenters  objected  to 
the  FAA’s  proposal  to  apply  the 
permanent  bar  to  individuals  who 
engage  in  multiple  instances  of  alcohol 
misuse.  They  noted  that  recidivism  is 
often  a  normal  part  of  the  rehabilitative 
process.  Given  the  Act’s  requirements, 
these  comments  cannot  be  adopted.  The 
Act  requires  that  individuals  complete 
rehabilitation  prior  to  returning  to 
safety-sensitive  functions.  Therefore, 
once  an  employee  has  been  deemed  by 
the  SAP  to  have  completed 
rehabilitation  and  is  returned  to  the 
performance  of  safety-sensitive 
functions,  the  employee  must  conform 
his  or  her  conduct  to  the  requirements 
of  the  rule. 

The  bar  following  a  refusal  or  failure 
of  rehabilitation  is  implicitly 
implemented  in  this  rule  by  the 
requirement  that  prior  to  returning  to 
duty  perfonning  safety-sensitive 
functions  each  employee  must  be 
evaluated  by  an  SAP  to  determine 
whether  the  employee  properly  met  the 
requirements  for  rehabilitation 
established  during  the  initial  evaluation. 
An  employee  who  does  not  meet  the 
requirements,  whether  by  failure  or 
refusal,  will  be  precluded  from 
returning  to  the  performance  of  safety- 
sensitive  functions.  Commenters 
supported  the  FAA’s  choice  in  the 
NPRM  not  to  propose  a  definite  time 
period  during  which  the  employee  must 
comply.  They  agreed  that  the  rule  will 
thus  allow  for  the  denial  phase  that 
most  people  go  through  when  first 
confronted  with  evidence  of  an  alcohol 
problem. 
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Alcohol  Misuse  Information  and 
Training 

In  the  NPRM,  the  FAA  specifically 
sought  comment  on  whether  the  rule 
should  include  alcohol  awareness 
training  for  all  employees.  Commenters 
split  almost  equally  between  two 
positions:  Labor  organizations  and 
employees  favored  employee  training, 
and  employers  stated  that  such  training 
would  be  unnecessary  and  costly.  The 
common  preamble  addresses  these 
issues  in  greater  detail;  however,  it 
should  be  noted  that  while  the  FAA  is 
not  requiring  formal  employee  training, 
the  FAA  did  adopt  the  recommendation 
to  provide  more  detailed  written 
materials  to  employees.  Further,  nothing 
in  this  rule  precludes  an  employer  from 
providing  training  to  its  employees 
under  the  employer’s  own  authority. 

Employee  Referral,  Evaluation,  and 
Treatment 

As  was  noted  in  the  NPRM,  the  FAA 
recognized  the  sometimes  conflicting 
needs  of  employer  flexibility  and 
employee  health.  The  FAA  did  not 
propose  to  prescribe  regulations  with 
respect  to  specific  types  of  rehabilitation 
and  maintains  that  position  in  the  final 
rule.  This  rule  does  include  the  process 
proposed  in  the  NPRM  under  which 
each  covered  employee  who  engages  in 
alcohol  misuse  or  who  refuses  to  submit 
to  testing  must  be  advised  of  all 
resources  available  to  the  employee.  It 
also  requires  that  each  such  employee 
be  evaluated  by  a  SAP  to  determine 
whether  and  what  assistance  the 
employee  needed  in  resolving  problems 
associated  with  alcohol  misuse. 

Some  commenters,  primarily  labor 
organizations  and  employees,  stated  that 
the  rule  should  include  a  mechanism  to 
protect  employees  from  overzealous, 
biased,  or  unprofessional  SAPs.  These 
commenters  suggested  that  employees 
be  entitled  to  obtain  a  second  opinion 
from  another  SAP,  that  the  SAP 
evaluations  be  reviewed  by  a  medical 
review  officer,  or  that  the  employee  be 
permitted  to  choose  the  SAP.  The  FAA 
has  not  adopted  these  suggestions.  Each 
person  authorized  by  this  rule  to  act  as 
an  SAP  has  obligations  independent  of 
this  rule  which  require  him  or  her  to 
perform  the  duties  in  this  rule 
professional  and  ethical  manner.  Aside 
from  the  financial  restrictions  discussed 
in  the  common  preamble,  the  FAA  does 
not  believe  that  any  additional 
protection  of  employees  is  necessary. 
The  use  of  a  second  opinion  system 
would  be  especially  difficult  and 
problematic  in  a  program  such  as  this 
one  where,  in  the  exercise  of  reasonable, 
good  faith  analysis  of  a  case,  two  SAPs 


could  very  possibly  arrive  at  different 
conclusions  on  the  appropriate 
therapeutic  intervention.  As  was  the 
case  in  the  NPRM,  however,  the  final 
rule  provides  that  selection  of  the  SAP 
should  be  made  in  accordance  with 
employer/employee  agreements  and 
employer  policies. 

Employer  Alcohol  Misuse  Prevention 
Program  Plans;  Certification  Statements 

The  FAA  proposed  in  the  NPRM  to 
include  a  requirement  that  employers 
submit  detailed  alcohol  misuse 
prevention  program  (AMPP)  plans  to  the 
FAA  for  approval  prior  to 
implementation  of  a  program  under  the 
rule.  Many  commenters  stated  that  the 
use  of  specific  plans  would  be  unduly 
cumbersome  in  the  context  of  an  AMPP. 
These  commenters  stated  that  unlike 
drug  testing,  in  which  a  single 
laboratory  is  generally  used,  it  is  likely 
that  alcohol  testing  will  be  conducted 
using  a  variety  of  breath  testing  devices. 
Additionally,  since  the  SAPs  must 
personally  evaliiate  each  employee  who 
violates  the  rule,  large  companies  will 
probably  arrange  to  have  many  SAPs 
available  wherever  they  are  necessary. 
These  commenters  requested  that  the 
FAA  limit  its  plan  submission 
retirements  to  address  these  concerns. 

The  FAA  agrees  with  these  comments. 
Although  the  use  of  detailed, 
preapproved  plans  was  and  remains 
beneficial  in  ^e  context  of  the  antidrug 
rule,  the  FAA  has  chosen  to  minimize 
the  requirements  for  the  final  alcohol 
rule.  Instead,  the  FAA  will  require 
submission  of  a  certification  statement 
that  will  provide  specified  identifying 
information  and  an  agreement  to 
comply  with  this^rule.  Like  the  plan 
submission  requirement,  the 
certification  statements  will  provide  the 
FAA  with  the  ability  to  readily 
determine  which  companies  are  failing 
or  refusing  to  comply  with  the  rule. 

Commenters  generally  supported  the 
FAA  proposal  to  pemjit  companies 
whose  employees  perform  covered 
services  by  contract  to  an  employer  to 
establish  independent  alcohol  misuse 
prevention  programs.  Under  the  revised 
procedures  in  this  rule,  contractor 
companies  are  able  to  submit 
certification  statements  directly  to  the 
FAA  and  may  be  authorized  to 
implement  AMPPs  for  their  own 
employees.  An  aspect  of  the  NPRM  that 
has  not  changed  is  the  requirement  that 
each  entity  that  establishes  an  AMPP, 
whether  a  contractor  company  or  an 
employer,  must  maintain  its  program  in 
accordance  with  the  final  rule.  A 
contractor  company,  for  example,  is 
required  to  maintain  the  confidentiality 
of  records  pertaining  to  its  employees 


and  must  disclose  such  records  only  in 
accordance  with  the  rule.  The  FAA  has 
retained  the  ability  to  revoke  its 
authorization  for  any  contfactor 
company  that  fails  to  properly 
implement  its  AMPP.  Because 
employers  are  only  able  to  use 
contractor  employees  who  are  subject  to 
an  FAA-mandated  program,  potential 
revocation  of  authorization  to  establish 
an  AMPP  provides  a  strong  incentive  to 
contractor  companies  to  properly 
implement  their  programs. 

The  FAA  has  also  retained  the 
provisions  under  which  employers  and 
contractor  companies  may  join  consortia 
for  purposes  of  complying  with  the  rule. 
A  consortium  certification  statement 
must  set  forth  the  aspects  of  the  AMPP 
that  the  consortium  intends  to  provide 
to  aviation  emplcwers. 

Generally,  the  final  rule  provides  that 
aviation  entities  must  submit  the 
certification  statements  in  duplicate. 

The  FAA  will  annotate  receipt  on  one 
of  the  copies  and  return  it  to  the 
submitter,  after  which  the  submitter  can 
implement  its  AMPP. 

Phased  Implementation 

The  NPRM  included  a  proposed 
schedule  for  phased  implementation  of 
the  AMPP  for  the  aviation  industry. 
Most  commenters  that  addressed  the 
schedule  favored  the  FAA’s  proposal 
and  this  schedule  has  been  maintained 
in  the  final  rule.  For  each  class  of 
employers,  the  rule  requires  submission 
of  a  certification  statement  by  a  certain 
date  and  implementation  of  the  FAA- 
mandated  AMPP  approximately  6 
months  later.  One  change  was  made  in 
response  to  comments:  As  proposed, 
employers  would  have  had  8  months 
after  their  specified  submission  date  to 
ensure  that  contractor  employees  were 
subject  to  an  approved  program.  Many 
commenters  did  not  think,  given  the 
complexity  of  the  new  requirements, 
that  they  could  both  implement  their 
own  programs  and  monitor  their 
contractor  companies’  compliance.  The 
FAA  has  therefore  revised  die  timetable 
to  require  employers  to  ensure 
compliance  by  contractors  12  months 
after  the  date  cn  which  the  employers’ 
must  submit  their  certification 
statements. 

Under  the  final  rule,  part  121  and 
large  part  135  certificate  holders  (more 
than  50  covered  employees)  and  air 
traffic  control  facilities  are  required  to 
comply  with  the  rule-first,  with 
implementation  scheduled  to  occur  on 
January  1, 1995.  Part  135  certificate 
•holders  with  11  to  50  covered 
employees  are  in  the  second  phase  of 
implementation  (June  1, 1995),  and 
small  part  135  certificate  holders  and 
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§  135.1(c)  operators  in  the  last  phase 
Oanuary  1, 1996). 

Employees  Located  Outside  the  U.S. 

The  NPRM  proposed  that  the  rule 
would  apply  to  direct  employees  of  U.S. 
air  carriers  who  perform  safety-sensitive 
functions  outside  the  U.S.  after  January 
2, 1995.  The  NPRM  also  proposed  that 
the  FAA  would  not  permit  testing  of 
such  employees,  however,  if  the  FAA 
received  written  documentation  from  an 
employer  demonstrating  that  such 
testing  would  be  inconsistent  with  the 
laws  and  regulations  of  the  country  in 
which  the  testing  would  occur.  Upon 
review  of  the  comments  submitted  to 
this  docket  and  to  FAA  Docket  Number 
27066  (which  addressed  possible  testing 
requirements  for  foreign  air  carriers),  the 
FAA  has  determined  that  it  will  not 
require  testing  of  any  employees  located 
outside  the  territory  of  the  United 
States. 

To  ensure  proper  selection  for  random 
testing,  an  employer  is  required  to 
remove  from  the  random  testing  pool 
any  employee  assigned  to  perform 
covered  functions  solely  outside  the 
territory  of  the  United  States,  since  such 
an  employee  would  not  be  available  for 
testing.  The  employee  must  be  returned 
to  the  random  testing  pool  as  soon  as 
the  employee  once  more  begins  to 
perform  functions  wholly  or  partially 
within  the  territory  of  the  United  States. 
Although  the  FAA  is  cognizant  of 
concerns  about  safety  and  economic 
parity  that  would  be  raised  by  such  an 
exclusion,  the  FAA  has  determined  that 
extraterritorial  application  of  this  rule, 
with  its  signihcant  logistical  issues  and 
possible  conflicts  with  local  laws, 
should  not  be  pursued. 

Paperwork  Reduction  Act  Approval 

Appendix  J  to  part  121  requires  each 
employer  to  submit  to  the  FAA:  An 
alcohol  misuse  prevention  program 
certification  statement:  notification  to 
the  FAA  of  alcohol  misuse  by  holders  of 
airman  medical  certificates  issued  under 
14  CFR  part  67;  notification  to  the  FAA 
of  refusals  to  submit  to  alcohol  testing 
by  holders  of  airman  certificates  issued 
under  14  CFR  parts  61,  63,  and  65;  and 
annual  statistical  reports  summarizing 
data  on  the  employer’s  alcohol  misuse 
prevention  program.  To  provide  the 
notifications  and  reports  to  the  FAA. 
employers  are  required  to  maintain 
records  related  to  each  covered 
employee,  including  test  results.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  ffub.  L.  96-511), 
the  recordkeeping  and  reporting 
requirements  in  this  final  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval 


Information  collection  requirements. are 
not  effective  until  the  paperwork 
reduction  act  package  has  been 
received. 

Economic  Summary 

A  full  regulatory  evaluation  has  been 
prepared  by  the  FAA  and  placed  in  the 
docket  that  provides  detailed  estimates 
of  the  economic  consequences  of  this 
regulatory  action.  The  FAA  certifies  that 
the  annual  costs  to  be  imposed  on  small 
operators  will  not  exceed  the  thresholds 
for  signiffcant  impact  and  that  this  nile 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

International  Trade  Impact  Analysis 

The  FAA  finds  that  this  rule  affects  all 
part  121  and  part  135  air  carriers.  The 
FAA  finds  that  this  rule  will  not  have 
an  adverse  impact  on  trade 
opportunities  for  either  U.S.  firms  doing 
business  overseas  or  foreign  firms  doing 
business  in  the  United  States. 

Federalism  Implications 

This  rule  does  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
the  FAA  has  determined  that  this  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

Significance 

This  rule  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  although  it  may  result 
in  an  increase  in  costs  for  consumers, 
industry,  or  Federal,  State,  or  local 
agencies.  The  FAA  has  determined, 
however,  that  this  rule  involves  issubs 
of  substantial  interest  to  the  public. 
Therefore,  the  FAA  has  determined  that 
the  rule  is  significant  under  the 
Executive  Order  12866  and  the 
Regulator>’  Policies  and  Procedures  of 
the  Department  of  Transportation  (44  FR 
11034;  February’  2, 1979). 

A  Regulatory  Impact  Analysis  of  the 
rule  has  been  placed  in  the  regulatory 
docket.  A  copy  may  be  obtained  by 
contacting  the  office  identified  imder 
•  FOR  FURTHER  INFORMATION  CONTACT.” 

Other  Regulatory  Mattere 

The  FAA  has  received  three  petitions 
for  rulemaking  that  address  issues 
concerning  alcohol  use  in  aviation.  The 
docket  numbers  for  those  petitions  are 
24706,  26233,  and  26872;  Because  the 
issues  raised  in  the  petitions  have  been 


resolved  in  this  final  rule,  the  FAA  has 
closed  these  actions. 

A  number  of  commenters  also  asked 
that  the  FAA  amend  14  CFR  91.13(a)  to 
provide  that  crewmembers  would  only 
be  held  liable  for  the  actions  of  a  fellow 
crewmember  if  they  have  actual 
knowledge  that  the  crewmember  was 
impaired  by  drugs  or  alcohol.  The 
comments  cited  the  case  of  Johnson  v. 
National  Transportation  Safety  Board, 
979  F.2d  618  (7th  Cir.  1992),  in  which 
a  pilot  lost  his  airman  certificate  after 
his  copilot  was  determined  to  have  been 
intoxicated.  Revision  of  this  provision 
was  neither  explicitly  nor  implicitly 
contemplated  in  the  NPRM,  and  the 
FAA  finds  that  the  issue  is  outside  the 
scope  of  this  rulemaking. 

List  of  Subjects 
14  CFR  Part  61  , 

Air  safety.  Air  transportation.  Aircraft, 
Aircraft  pilots.  Airmen,  Alcohol, 
Alcoholism,  Aviation  safety.  Safety, 
Transportation. 

14  CFR  Part  63 

Air  safety.  Air  transportation.  Aircraft, 
Airmen,  Alcohol,  Alcoholism,  Aviation 
safety.  Safety,  Transportation. 

14  CFR  Part  65 

Air  safety.  Air  traffic.  Air 
transportation.  Aircraft,  Airmen, 
Alcohol,  Alcoholism,  Aviation  safety. 
Safety,  Transportation. 

14  CFR  Part  121 

Air  carriers.  Air  transportation. 
Aircraft,  Aircraft  pilots.  Airmen, 
Airplanes.  Alcohol,  Alcoholism, 
Aviation  safety.  Pilots,  Safety. 
Transportation. 

14  CFR  Part  135 

Air  carriers.  Air  taxi.  Air 
transportation.  Aircraft,  Airmen, 
Airplanes,  Alcohol,  Alcoholism, 
Aviation  safety.  Pilots,  Safety, 
Transportation. 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  parts  61,  63,  65, 121, 
and  135  as  follows: 

PART  61— CERTIFICATION:  PILOTS 
AND  FUQHT  INSTRUCTORS 

1.  The  authority  citation  for  part  61  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1355, 1421. 
1422,  and  1427  (revised.  Pub.  L.  102-143, 
October  28. 1991);  49  U.S.C.  106(g)  (revised. 
Pub.  L.  97-449,  January  12, 1983). 

2.  Section  61.14  is  revised  to  read  as 
follows: 
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§  61.14  Refusal  to  submit  to  a  dmg  or 
alcohol  test 

(a)  This  section  applies  to  an 
employee  who  performs  a  function 
listed  in  appendix  I  or  appendix  J  to 
part  121  of  this  chapter  directly  or  hy 
contract  for  a  part  121  certificate  holder, 
a  part  135  certificate  holder,  or  an 
operator  as  defined  in  §  135.1(c)  of  this 
chapter. 

(b)  Refusal  hy  the  holder  of  a 
certificate  issued  under  this  part  to  take 
a  drug  test  required  under  the 
provisions  of  appendix  I  to  part  121  or 
an  alcohol  test  required  under  the 
provisions  of  appendix  J  to  part  121  is 
grounds  for — 

(1)  Denial  of  an  application  for  any 
certificate  or  rating  issued  under  this 
part  for  a  period  of  up  to  1  year  after  the 
date  of  such  refusal;  and 

(2)  Suspension  or  revocation  of  any 
certificate  or  rating  issued  under  this 
part. 

PART  63— CERTIFICATION:  FLIGHT 
CREW-MEMBERS  OTHER  THAN 
PILOTS 

3.  The  authority  citation  for  part  63  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1355, 1421, 
1422, 1427]  1429,  and  1430  (revised.  Pub.  L. 
102-143,  October  28. 1991);  49  U.S.C.  106(g) 
(revised.  Pub.  L.  97—449,  January  12, 1983). 

4.  Section  63.12b  is  revised  to  read  as 
follows: 

§  63.1 2b  Refusal  to  submit  to  a  drug  or 
alcohol  test 

(a)  This  section  applies  to  an 
employee  who  performs  a  function 
listed  in  appendix  I  or  appendix  J  to 
part  121  of  this  chapter  directly  or  by 
contract  for  a  part  121  certificate  holder 
a  part  135  certificate  holder,  or  an 
operator  as  defined  in  §  135.1(c)  of  this 
chapter. 

(b)  Refusal  by  the  holder  of  a 
certificate  issued  under  this  part  to  take 
a  drug  test  required  under  the 
provisions  of  appendix  I  to  part  121  or 
an  alcohol  test  required  under  the 
provisions  of  appendix  J  to  part  121  is 
grounds  for — 

(1)  Denial  of  an  application  for  any 
certificate  or  rating  issued  under  this 
part  for  a  period  of  up  to  1  year  after  the 
date  of  such  refusal;  and 

(2)  Suspension  or  revocation  of  any 
certificate  or  rating  issued  under  this 
part. 

PART  65— CERTIFICATION:  AIRMEN 
OTHER  THAN  FLIGHT 
CREWMEMBERS 

5.  The  authority  citation  for  part  65  is 
revised  to  read  as  follows: 


Authority:  49  U.S.C  1354(a).  1355, 1421. 
1422,  and  1427  (revised.  Pub.  L,  102-143, 
October  28, 1991);  49  U.S.C.  106(g)  (revised, 
Pub.  L.  97-449,  January  12, 1983). 

6.  Section  65.23  is  revised  to  read  as 
follows: 

§  65.23  Refusal  to  submit  to  a  drug  or 
alcohol  test 

(a)  General.  This  section  applies  to  an 
employee  who  performs  a  function 
listed  in  appendix  I  or  appendix  J  to 
part  121  of  this  chapter  directly  or  by 
contract  for  a  part  121  certificate  holder, 
a  part  135  certificate  holder,  an  operator 
as  defined  in  §  135.1(c)  of  this  chapter, 
or  an  air  traffic  control  facility  not 
operated  by  the  FAA  or  the  U.S. 
military. 

(b)  Refusal  by  the  holder  of  a 
certificate  issued  under  this  part  to  take 
a  drug  test  required  under  the 
provisions  of  appendix  I  to  part  121  or 
an  alcohol  test  required  under  the 
provisions  of  appendix  J  to  part  121  is 
grounds  for — 

(1)  Denial  of  an  application  for  any 
certificate  or  rating  issued  under  this 
part  for  a  period  of  up  to  1  year  after  the 
date  of  such  refusal;  and 

(2)  Suspension  or  revocation  of  any 
certificate  or  rating  issued  under  this 
part. 

7.  Section  65.46a  is  added  to  read  as 
follows: 

§  65.46a  Misuse  of  alcohol. 

(a)  This  section  applies  to  employees 
who  perform  air  traffic  control  duties 
directly  or  by  contract  for  an  employer 
that  is  an  air  traffic  control  facility  not 
operated  by  the  FAA  or  the  U.S.  military 
(covered  employees). 

(b)  Alcohol  concentration.  No  covered 
employee  shall  report  for  duty  or  remain 
on  duty  requiring  the  performance  of 
safety-sensitive  functions  while  having 
an  alcohol  concentration  of  0.04  or 
greater.  No  employer  having  actual 
knowledge  that  an  emp)oyee  has  an 
alcohol  concentration  of  0.04  or  greater 
shall  permit  the  employee  to  perform  or 
continue  to  perform  safety-sensitive 
functions. 

(c)  On-duty  use.  No  covered  employee 
shall  use  alcohol  while  performing 
safety-sensitive  functions.  No  employer 
having  actual  knowledge  that  a  covered 
employee  is  using  alcohol  while 
performing  safety-sensitive  functions 
shall  permit  the  employee  to  i>erform  or 
continue  to  perform  safety-sensitive 
functions. 

(d)  Pre-duty  use.  No  covered 
employee  shall  perform  air  traffic 
control  duties  within  8  hours  after  using 
alcohol.  No  employer  having  actual 
knowledge  that  such  an  employee  has 
used  alcohol  within  8  hours  shall 


permit  the  employee  to  perform  or 
continue  to  perform  air  traffic  control 
duties.  ^ 

(e)  Use  following  an  accident.  No 
covered  employee  who  has  actual 
knowledge  of  an  accident  involving  an 
aircraft  for  which  he  or  she  performed 
a  safety-sensitive  function  at  or  near  the 
time  of  the  accident  shall  use  alcohol  for 
8  hours  following  the  accident,  unless 
he  or  she  has  been  given  a  post-accident 
test  under  appendix  j  to  part  121  of  this 
chapter,  or  the  employer  has  determined 
that  the  employee’s  performance  could 
not  have  contributed  to  the  accident. 

(0  Refusal  to  submit  to  a  required 
alcohol  test.  No  covered  employee  shall 
refuse  to  submit  to  a  post-accident, 
random,  reasonable  suspicion,  or 
follow-up  alcohol  test  required  under 
appendix  J  to  part  121  of  this  chapter. 

No  employer  shall  permit  an  employee 
who  refuses  to  submit  to  such  a  test  to 
perform  or  continue  to  perform  safety- 
sensitive  functions. 

8.  Section  65.46b  is  added  to  read  as 
follows: 

§  65.46b  T esting  for  alcohol. 

(a)  Each  air  traffic  control  facility  not 
operated  by  the  FAA  or  the  U.S.  military 
(hereinafter  employer)  must  establish  an 
alcohol  misuse  prevention  program  in 
accordance  with  the  provisions  of 
appendix  J  to  part  121  of  this  chapter. 

(b)  No  employer  shall  use  any  person 
who  meets  the  definition  of  covered 
employee  in  appendix  J  to  part  121  to 
perform  a  safety-sensitive  fenction 
listed  in  that  appendix  unless  such 
person  is  subject  to  testing  for  aicohol 
misuse  in  accordance  with  the 
provisions  of  appendix  J. 

PART  121— CERTIFICATION  AND 
OPERATIONS:  DOMESTIC,  FLAG,  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

9.  The  authority  citation  for  part  121 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1355, 1356, 
1357, 1401, 1421-1430, 1485,  and  1502 
(revised.  Pub.  L.  102-143,  October  28, 1991); 
49  U.S.C.  106(g)  (revised.  Pub.  L.  97-449, 
January  12, 1983). 

10.  Section  121.458  is  added  to 
subpart  O  to  read  as  follows: 

§  1 21 .458  Misuse  of  alcohol. 

(a)  General.  This  section  applies  to 
employees  who  perform  a  function 
listed  in  appendix  J  to  this  part  for  a 
certificate  holder  (covered  employees). 
For  the  purpose  of  this  section,  a  person 
who  meets  the  definition  of  covered 
employee  in  appendix  )  is  considered  to 
be  performing  the  function  for  the 
certificate  holder. 
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(b)  Alcohol  concentration.  No  covered 
employee  shall  report  for  duty  or  remain 
on  duty  requiring  the  performance  of 
safety-sensitive  Unctions  while  having 
an  alcohol  concentration  of  0.04  or 
greater.  No  certificate  holder  having 
actual  knowledge  that  an  employee  has 
an  alcohol  concentration  of  0.04  or 
greats  shall  permit  the  employee  to 
perform  or  continue  to  perform  safety- 
sensitive  functions. 

(c)  On-duty  use.  No  covered  employee 
shall  use  alcohol  while  performing 
safety-sensitive  functions.  No  certificate 
holder  having  actual  knowledge  that  a 
covered  employee  is  using  alcohol 
while  performing  safety-sensitive 
functions  shall  permit  the  employee  to 
perform  or  continue  to  perform  safety- 
sensitive  functions. 

(d)  Pre-duty  use.  (1)  No  covered 
employee  shall  perform  flight 
crewmember  or  flight  attendant  duties 
within  8  hours  after  using  alcohol.  No 
certificate  holder  having  actual 
knowledge  that  such  an  employee  has 
used  alcohol  within  8  hours  shall 
permit  the  employee  to  perform  or 
continue  to  perform  the  specified 
duties. 

(2)  No  covered  employee  shall 
perform  safety-sensitive  duties  other 
than  those  specified  in  paragraph  (d)(1) 
of  this  section  within  4  hours  after  using 
alcohol.  No  certificate  holder  having 
actual  knowledge  that  such  an  employee 
has  used  alcohol  within  4  hours  shall 
permit  the  employee  to  perform  or 
continue  to  pc^orm  safety-sensitive 
functions. 

(e)  Use  following  an  accident.  No 
covered  employee  who  has  actual 
knowledge  of  an  accident  involving  an 
aircraft  for  which  he  or  she  performed 

a  safety-sensitive  function  at  or  near  the 
time  of  the  accident  shall  use  alcohol  for 
8  hours  following  the  accident,  unless 
he  or  she  has  been  given  a  post-accident 
test  under  appendix  J  of  this  part,  or  the 
employer  has  determined  that  the 
employee’s  performance  could  not  have 
contributed  to  the  accident. 

(f)  Refusal  to  submit  to  a  required 
alcohol  test.  No  covered  employee  shall 
refuse  to  submit  to  a  post-accident, 
random,  reasonable  suspicion,  or 
follow-up  alcohol  test  required  under 
appendix  J  to  this  part.  No  certificate 
holder  shall  permit  an  employee  who 
refuses  to  submit  to  such  a  test  to 
perform  or  continue  to  perform  safety- 
sensitive  functions. 

11.  Section  121.459  is  added  to  , 
subpart  O  to  read  as  follows: 

§  121.459  Testing  for  alcohol. 

(a)  Each  certificate  holder  must 
establish  an  alcohol  misuse  prevention 


program  in  accordance  with  the 
provisions  of  appendix  J  to  this  part. 

(b)  No  certificate  holder  shall  use  any 
person  who  meets  the  definition  of 
covered  employee  in  appendix  J  to  this 
part  to  perform  a  safety-sensitive 
function  listed  in  that  appendix  unless 
such  person  is  subject  to  testing  for 
alcohol  misuse  in  accordance  with  the 
provisions  of  apmndix  J. 

12.  Appendix  I  to  part  121  is  added 
to  read  as  follows: 

Appendix  )  to  Part  121 — Akx>hol 
Misuse  Prevention  Program 

This  appendix  contains  the  standards  and 
components  that  must  be  included  in  an 
alcohol  misuse  prevention  program  required 
by  this  chapter. 

I.  General. 

A.  Purpose.  The  purpose  of  this  appendix 
is  to  establish  programs  designed  to  help 
prevent  accidents  and  injuries  resulting  from 
the  misuse  of  alcohol  by  employees  who 
perform  safety-sensitive  functions  in 
aviation. 

B.  Alcohol  testing  procedures.  Each 
employer  shall  ensure  that  all  alcohol  testing 
conducted  pursuant  to  this  appendix 
complies  with  the  procedures  set  forth  in  49 
CFR  part  40.  The  provisions  of  49  CFR  part 
40  that  address  alcohol  testing  are  made 
applicable  to  employers  by  this  appendix. 

C.  Definitions. 

As  used  in  this  appendix — 

Accident  means  an  occurrence  associated 
with  the  operation  of  an  aircraft  which  takes 
place  between  the  time  any  person  boards  the 
aircraft  with  the  intention  of  flight  and  the 
time  all  such  persons  have  disembarked,  and 
in  which  any  person  suffers  death  or  serious 
injury  or  in  which  the  aircraft  receives 
substantial  damage. 

Administrator  means  the  Administrator  of 
the  Federal  Aviation  Administration  or  his  or 
her  designated  representative. 

Afpohcd  means  the  intoxicating  agent  in 
beverage  alcohol,  ethyl  alcohol,  or  other  low 
molecular  weight  alcohols,  including  methyl 
or  isopropyl  alcohol. 

Alcohol  concentration  (or  content)  means 
the  alcohol  in  a  volume  of  breath  expressed 
in  terms  of  grams  of  alcohol  per  210  liters  of 
breath  as  indicated  by  an  evidential  breath 
test  under  this  appendix. 

Alcohol  use  means  the  consumption  of  any 
beverage,  mixture,  or  preparation,  including 
any  medication,  containing  alcohol. 

Confirmation  test  means  a  second  test, 
following  a  screening  test  with  a  result  0.02 
or  greater,  that  provides  quantitative  data  of 
alcohol  concentration. 

Consortium  means  an  entity,  including  a 
group  or  association  of  employers  or 
contractors,  that  provides  alcohol  testing  as 
required  by  this  appendix  and  that  acts  on 
behalf  of  such  employers  or  contractors, 
provided  that  it  has  submitted  an  alcohol 
misuse  prevention  program  certification 
statement  to  the  FAA  in  accordance  with  this 
appendix. 

Contractor  company  means  a  company  that 
has  employees  who  perform  safety-sensitive 
functions  by  contract  for  an  employer. 


Covered  emp/oyee  means  a  person  who 
performs,  either  directly  or  by  contract,  a 
safety-sensitive  function  listed  in  section  U  of 
this  appepdix  for  an  employer  (as  defined 
below).  For  purposes  of  pre-employment 
testing  only,  the  term  “covered  employee” 
includes  a  person  applying  to  perform  a 
safety-sensitive  function. 

DOT  agency  means  an  agency  (or 
“operating  administration”)  of  the  United 
States  Department  of  Transportation 
administering  regulations  requiring  alcohol 
testing  (14  CFR  parts  65, 121,  and  135;  49 
CFR  parts  199,  219?  and  382)  in  accordanc* 
with  49  CFR  part  40. 

Employer  means  a  part  121  certificate 
holder;  a  part  135  certificate  holder;  an  air 
traffic  control  facility  not  operated  by  the 
FAA  or  by  or  under  contract  to  the  U.S. 
military;  and  an  operator  as  defined  in  14 
CFR  135.1(c). 

Performing  (a  safety-sensitive  function):  an 
employee  is  considered  to  be  performing  a 
safety-sensitive  function  during  any  period  in 
which  he  or  she  is  actually  performing,  ready 
to  perform,  or  immediately  available  to 
perform  such  functions. 

Refuse  to  submit  (to  an  alcohol  test)  means 
that  a  covered  employee  fails  to  provide 
adequate  breath  for  testing  without  a  valid 
medical  explanation  after  he  or  she  has 
received  notice  of  the  requirement  to  be 
tested  in  accordance  with  this  appendix,  or 
engages  in  conduct  that  clearly  obstructs  the 
testing  process. 

Safety-sensitive  function  means  a  function 
listed  in  section  11  of  this  appendix. 

Screening  test  means  an  analytical 
procedure  to  determine  whether  a  covered 
employee  may  have  a  prohibited 
concentration  of  alcohol  in  his  or  her  system. 

Substance  abuse  professional  means  a 
licensed  physician  (Medical  Doctor  or  Doctor 
of  Osteopathy),  or  a  licensed  or  certified 
psychologist,  social  worker,  employee 
assistance  professional,  or  an  addiction 
counselor  (certified  by  the  National 
Association  of  Alcoholism  and  Drug  Abuse 
Counselors  Certification  Commission)  with 
knowledge  of  and  clinical  experience  in  the 
diagnosis  and  treatment  of  alcohol-related 
disorders. 

Violation  rate  means  the  number  of 
covered  employees  (as  reported  under 
section  IV  of  this  appendix)  found  during 
random  tests  given  under  this  appendix  to 
have  an  alcohol  concentration  of  0.04  or 
greater  plus  the  number  of  employees  who 
refused  a  random  test  required  by  this 
appendix,  divided  by  the  total  reported 
number  of  employees  in  the  industry  given 
random  alcohol  tests  under  this  appendix 
plus  the  total  reported  number  of  employerjs 
in  the  industry  who  refuse  a  random  test 
required  by  this  appendix. 

D.  Preemption  of  State  and  local  lows. 

1 .  Except  as  provided  in  subparagraph  2  of 
this  paragraph,  these  regulations  preempt  any 
State  or  local  law,  rule,  regulation,  or  order 
to  the  extent  that: 

(a)  Compliance  with  both  the  State  or  local 
requirement  and  this  appendix  is  not 
possible;  or 

(b)  Compliance  with  the  State  or  local 
requirement  is  an  obstacle  to  the 
accomplishment  and  execution  of  any 
requirement  in  this  appendix. 
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2.  The  alcohol  misuse  requirements  of  this 
title  shall  not  be  construed  to  preempt 
provisions  of  State  criminal  law  that  impose 
sanctions  for  reckless  conduct  leading  to 
actual  loss  of  life,  injury,  or  damage  to 
property,  whether  the  provisions  apply 
specifically  to  transportation  employees  or 
employers  or  to  the  general  public. 

E.  Other  requirements  imposed  by 
employers. 

^cept  as  expressly  provided  in  these 
alcohol  misuse  requirements,  nothing  in 
these  requirements  shall  be  construed  to 
affect  the  authority  of  employers,  or  the 
rights  of  employees,  with  respect  to  the  use 
or  possession  of  alcohol,  including  any 
authority  and  ri^ts  with  respect  to  alcohol 
testing  and  rehabilitation. 

F.  Requirement  for  notice. 

Before  performing  an  alcohol  test  under 
this  appendix,  each  employer  shall  notify  a 
covered  employee  that  the  alcohol  test  is 
required  by  this  appendix.  No  employer  shall 
falsely  represent  that  a  test  is  administered 
under  this  appendix. 

n.  Covered  Employees 
Each  employee  who  performs  a  function 
listed  in  this  section  directly  or  by  contract 
for  an  employer  as  defined  in  this  appendix 
must  be  subject  to  alcohol  testing  under  an 
FAA-approved  alcohol  misuse  prevention 
program  implemented  in  accordance  with 
this  appendix.  The  covered  safety-sensitive 
functions  are; 

1.  Flight  crewmember  duties. 

2.  Fli^t  attendant  duties. 

3.  Flight  instruction  duties. 

4.  Aircraft  dispatcher  duties. 

5.  Aircraft  maintenance  or  preventive 
maintenance  duties. 

6.  Ground  security  coordinator  duties. 

7.  Aviation  screening  duties. 

8.  Air  traffic  control  duties. 

m.  Tests  Required 

A.  Pre-employment 

1.  Prior  to  the  first  time  a  covered 
employee  performs  safety-sensitive  functions 
for  an  employer,  the  employee  shall  undergo 
testing  for  alcohol.  No  employer  shall  allow 
a  covered  employee  to  perform  safety- 
sensitive  functions  unless  the  employee  has 
been  administered  an  alcohol  test  with  a 
result  indicating  an  alcohol  concentration 
less  than  0.04.  If  a  pre-employment  test  result 
under  this  paragraph  indicates  an  alcohol 
concentration  of  0.02  or  greater  but  less  than 
0.04,  the  provisions  of  paragraph  F  of  section 
V  of  this  appendix  apply. 

2.  An  employer  is  not  required  to 
administer  an  alcohol  test  as  required  by  this 
paragraph  if; 

(a)  The  employee  has  undergone  an  alcohol 
test  required  by  this  appendix  or  the  alcohol 
misuse  nile  of  another  DOT  agency  under  49 
CFR  part  40  within  the  previous  6  months, 
with  a  result  indicating  an  alcohol 
concentration  less  than  0.04;  and 

(b)  The  employer  ensures  that  no  prior 
employer  of  the  covered  employee  of  whom 
the  employer  has  knowledge  has  records  of 

a  violation  of  §  65.46a,  121.458,  or  135.253  of 
this  chapter  or  the  alcohol  misuse  rule  of 
another  DOT  agency  within  the  previous  6 
months. 


B.  Post-accident 

1.  As  soon  as  practicable  following  an  • 
accident,  each  employer  shall  test  each 
surviving  covered  employee  for  alcohol  if 
that  employee’s  performance  of  a  safety- 
sensitive  function  either  contributed  to  the 
accident  or  cannot  be  completely  discounted 
as  a  contributing  factor  to  the  accident.  The 
decision  not  to  administer  a  test  under  this 
section  shall  be  based  on  the  employer’s 
determination,  using  the  best  available 
information  at  the  time  of  the  determination, 
that  the  covered  employee’s  performance 
could  not  have  contributed  to  the  accident. 

2.  If  a  test  required  by  this  section  is  not 
administered  within  2  hours  following  the 
accident,  the  employer  shall  prepare  and 
maintain  on  file  a  record  stating  the  reasons 
the  test  was  not  promptly  administered.  If  a 
test  required  by  this  section  is  not 
administered  within  8  hours  following  the 
accident,  the  employer  shall  cease  attempts 
to  administer  an  alcohol  test  and  shall 
prepare  and  maintain  the  same  record. 

Records  shall  be  submitted  to  the  FAA  upon 
request  of  the  Administrator  or  his  or  her 
designee. 

3.  A  covered  employee  who  is  subject  to 
post-accident  testing  shall  remain  readily 
available  for  such  testing  or  may  be  deemed 
by  the  employer  to  have  refused  to  submit  to 
testing.  Nothing  in  this  section  shall  be 
construed  to  require  the  delay  of  necessary 
medical  attention  for  injured  people 
following  an  accident  or  to  prohibit  a  covered 
employee  fixim  leaving  the  scene  of  an 
accident  for  the  period  necessary  to  obtain 
assistance  in  responding  to  the  accident  or  to 
obtain  necessary  emergency  medical  care. 

C.  Random  testing 

1.  Except  as  provided  in  paragraphs  2-4  of 
this  section,  the  minimum  annual  percentage 
rate  for  random  alcohol  testing  will  be  25 
percent  of  the  covered  employees. 

2.  The  Administrator’s  decision  to  increase 
or  decrease  the  minimum  annual  percentage 
rate  for  random  alcohol  testing  is  based  on 
the  violation  rate  for  tbe  entire  industry.  All 
information  used  for  this  determination  is 
drawn  fi’om  alcohol  MIS  reports  required  by 
this  appendix.  In  order  to  ensure  reliability 
of  the  data,  the  Administrator  considers  the 
quality  and  completeness  of  the  reported 
data,  may  obtain  additional  information  or 
reports  from  employers,  and  may  make 
appropriate  modificatirfns  in  calculating  the 
industry  violation  rate.  Each  year,  the 
Administrator  w'ill  publish  in  the  Federal 
Register  the  minimum  annual  percentage  rate 
for  random  alcohol  testing  of  covered 
employees.  The  new  minimum  annual 
percentage  rate  for  random  alcohol  testing 
will  be  applicable  starting  January  1  of  the 
calendar  year  following  publication. 

3.  (a)  When  the  minimum  annual 
percentage  rate  for  random  alcohol  testing  is 
25  percent  or  more,  the  Administrator  may 
lower  this  rate  to  10  percent  of  all  covered 
employees  if  the  Administrator  determines 
that  the  data  received  under  the  reporting 
requirements  of  this  appendix  for  two 
consecutive  calendar  years  indicate  that  the 
violation  rate  is  less  than  0.5  percent. 

(b)  When  the  minimum  annual  percentage 
rate  for  random  alcohol  testing  is  50  percent. 


the  Administrator  may  lower  this  rate  to  25 
percent  of  all  covered  employees  if  the 
Administrator  determines  that  the  data 
received  under  the  reporting  requirements  of 
this  appendix  for  two  conseaStive  calendar 
years  indicate  that  the  violation  rate  is  less 
than  1.0  percent  but  equal  to  or  greater  than 
0.5  percent. 

4.  (a)  When  the  minimum  annual 
percentage  rate  for  random  alcohol  testing  is 
10  percent,  and  the  data  received  under  the 
reporting  requirements  of  this  appendix  for 
that  calendar  year  indicate  that  the  violation 
rate  is  equal  to  or  greater  than  0.5  percent  but 
less  than  1.0  percent,  the  Administrator  will 
increase  the  minimum  annual  percentage  rate 
for  random  alcohol  testing  to  25  percent  of 
all  covered  employees. 

(b)  When  the  minimum  annual  percentage 
rate  for  random  alcohol  testing  is  25  percent 
or  less,  and  the  data  received  under  the 
reporting  requirements  of  this  appendix  for 
that  calendar  year  indicate  that  the  violation 
rate  is  equal  to  or  greater  than  1.0  percent, 
the  Administrator  will  increase  the  minimum 
annual  percentage  rate  for  random  alcohol 
testing  to  50  percent  of  all  covered 
employees. 

5.  The  selection  of  employees  for  random 
alcohol  testing  shall  be  made  by  a 
scientifically  valid  method,  such  as  a 
random-number  table  or  a  computer-based 
random  number  generator  that  is  matched 
with  employees’  Social  Security  numbers, 
payroll  identification  numbers,  or  other 
comparable  identifying  numbers.  Under  the 
selection  process  used,  each  covered 
employee  shall  have  an  equal  chance  of  being 
tested  each  time  selections  are  made. 

6.  The  employer  shall  randomly  select  a 
sufficient  number  of  covered  employees  for 
testing  during  each  calendar  year  to  equal  an 
annual  rate  not  less  than  the  minimum 
annual  percentage  rate  for  random  alcohol 
testing  determined  by  the  Administrator.  If 
the  employer  conducts  random  testing 
through  a  consortium,  the  number  of 
employees  to  be  tested  may  be  calculated  for 
each  individual  employer  or  may  be  based  on 
the  total  number  of  covered  employees  who 
are  subject  to  random  alcohol  testing  at  the 
same  minimum  annual  percentage  rate  under 
this  appendix  or  any  DOT  alcohol  testing 
rule. 

7.  Each  employer  shall  ensure  that  random 
alcohol  tests  conducted  under  this  appendix 
are  unannounced  and  that  the  dates  for 
administering  random  tests  are  spread 
reasonably  throughout  the  calendar  year. 

8.  Each  employer  shall  require  that  each 
covered  employee  who  is  notified  of 
selection  for  random  testing  proceeds  to  the 
testing  site  immediately;  provided,  however, 
that  if  the  employee  is  performing  a  safety- 
sen^ive  function  at  the  time  of  the 
notification,  the  employer  shall  instead 
ensure  that  the  employee  ceases  to  perform 
the  safety-sensitive  function  and  proceeds  to 
the  testing  site  as  soon  as  possible. 

9.  A  covered  employee  shall  only  be 
randomly  tested  while  the  employee  is 
performing  safety-sensitive  functions;  just 
before  the  employee  is  to  perform  safety- 
sensitive  functions;  or  just  after  the  employee 
has  ceased  performing  such  functions. 

10.  If  a  given  covered  employee  is  subject 
to  random  alcohol  testing  under  the  alcohol 
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testing  rules  of  more  than  one  DOT  agency, 
the  employee  shall  be  subject  to  random 
alcohol  testing  at  the  percentage  rate 
established  for  the  calendar  year  by  the  DOT 
agency  regulating  more  than  50  percent  of  the 
employee’s  functions. 

11.  If  an  employer  is  required  to  conduct 
random  alcohol  testing  under  the  alcohol 
testing  rules  of  more  than  one  DOT  agency, 
the  employer  may — 

(a)  Establish  9e]}arate  pools  for  random 
selection,  with  each  pool  containing  the 
covered  employees  who  are  subject  to  testing 
at  the  same  required  rate;  or 

(b)  Randomly  select  such  employees  for 
testing  at  the  highest  percentage  rate 
established  for  the  calendar  year  by  any  DOT 
agency  to  which  the  employer  is  subje^. 

D.  Beasonable  Suspicion  Testing 

1.  An  employer  shall  require  a  covered 
employee  to  submit  to  an  alcohol  test  when 
the  employer  has  reasonable  suspicion  to  * 
believe  that  the  employee  has  violated  the 
alcohol  misuse  prohibitions  in  § 65.46a. 
121.456,  or  135.253  of  this  chapter. 

2.  The  employer's  determination  that 
reasonable  suspicion  exists  to  require  the 
covered  employee  to  undergo  an  alcohol  test 
shall  be  bas^  on  specihc,  contemporaneous, 
articulable  observations  concerning  the 
appearance,  behavior,  speech  or  b^y  odors 
of  the  employee.  The  required  observations 
shall  be  niade  by  a  supervisor  who  is  trained 
in  detecting  the  symptoms  of  alcohol  misuse. 
The  supervisor  wb«  makes  the  determination 
that  reasonable  suspicion  exists  shall  not 
conduct  the  breath  alcohol  test  on  that 
employee. 

3.  Alcohol  testing  is  authorized  by  this 
section  only  if  the  observations  required  by 
paragraph  2  ere  made  during,  just  preceding, 
or  just  after  the  period  of  the  work  day  that 
the  covered  employee  is  required  to  be  in 
compliance  with  this  rule.  An  employee  may 
be  directed  by  the  employer  to  undergo 
reasonable  suspicion  testing  for  alcohol  only 
while  the  employee  is  performing  safety- 
sensitive  functions;  just  before  the  employee 
is  to  perform  safety-sensitive  functions;  or 
just  after  the  employee  has  ceased  performing 
such  functions. 

4.  (a)  If  a  test  required  by  this  section  is  not 
administered  within  2  hours  following  the 
determination  made  under  paragraph  2  of 
this  section,  the  employer  shall  prepare  and 
maintain  on  file  a  reco^  stating  the  reasons 
the  test  was  not  promptly  administered.  If  a 
test  required  by  this  section  is  not 
administered  within  8  hours  following  the 
determination  made  under  paragraph  2  of 
this  section,  the  employer  shall  cease 
attempts  to  administer  an  alcohol  test  and 
shall  state  in  the  record  the  reasons  for  not 
administering  the  test. 

(b)  Notwithstanding  the  absence  of  a 
reasonable  suspicion  alcohol  test  under  this 
section,  no  covered  employee  shall  report  for 
duty  or  remain  on  duty  requiring  the 
performance  of  safety-sensitive  fonctions 
while  the  employee  is  under  the  influence  of 
or  impaired  by  alcohol,  as  shown  by  the 
behavioral,  speech,  or  performance  indicators 
of  alcohol  misuse,  nor  shall  an  employer 
permit  the  covered  employee  to  perform  or 
continue  to  perform  safety-sensitive 
functions  until;  » 


(1)  An  alcohol  test  is  administered  and  the 
employee’s  alcohol  concentration  measures 
less  than  0.02;  or 

(2)  The  start  of  the  employee’s  next 
regularly  scheduled  duty  period,  but  not  less 
than  8  hours  following  ^e  determination 
made  under  paragraph  2  of  this  section  that 
there  is  reasonable  suspicion  that  the 
employee  has  violated  the  alcohol  misuse 
provisions  in  §65.46a,  121.458,  or  135.253  of 
this  chapter. 

(c)  Except  as  provided  in  paragraph  4(b), 
no  employer  shall  take  any  action  under  this 
appendix  against  a  covered  employee  based 
solely  on  the  employee’s  behavior  and 
appearance  in  the  absence  of  an  alcohol  test. 
This  does  not  prohibit  an  employer  with 
authority  independent  of  this  appendix  from 
taking  any  action  otherwise  consistent  with 
law. 

£.  Return  to  Duty  Testing 

Each  employer  shall  ensure  that  before  a 
covered  employee  returns  to  duty  requiring 
the  performance  of  a  safety-sensitive  function 
after  engaging  in  conduct  prohibited  in 
§65.46a,  121.458,  or  135.253  of  this  chapter, 
the  employee  shall  undergo  a  return  to  duty 
alcohol  test  with  a  result  indicating  an 
alcohol  concentration  of  less  than  0.02. 

F.  Follow-up  Testing 

Following  a  determination  under  section 
VI,  paragraph  C2  of  this  appendix  that  a 
covered  employee  is  in  ne^  of  assistance  in 
resolving  problems  associated  with  alcohol 
misuse,  each  employer  shall  ensure  that  the 
employee  is  subject  to  unannounced  follow¬ 
up  alcohol  testing  as  directed  by  a  substance 
abuse  professional  in  accordance  with  the 
provisions  of  section  VI,  paragraph  C.3(b)(2) 
of  this  appendix.  A  covered  employee  shall 
be  tested  under  this  paragraph  only  while  the 
employee  is  performing  safety-sensitive 
functions;  just  before  the  employee  is  to 
perform  safety-sensitive  functions;  or  just 
after  the  employee  has  ceased  performing 
such  functions. 

G.  Retesting  of  Covered  Employees  With  an 
Alcohol  Concentration  of  0.02  or  Greater  but 
Less  Than  0.04 

Each  employer  shall  retest  a  covered 
employee  to  ensure  compliance  with  the 
provisions  of  section  V,  paragraph  F  of  this 
appendix,  if  the  employer  chooses  to  permit 
the  employee  to  peiform  a  safety-sensitive 
function  within  8  hours  following  the 
administration  of  an  alcohol  test  indicating 
an  alcohol  concentration  of  0.02  or  greater 
but  less  than  0.04. 

rv.  Handling  of  Test  Results,  Record 
Retention,  and  Confidentiality 

A.  Retention  of  Records 

1.  General  Requirement.  Each  employer 
shall  maintain  records  of  its  alcohol  misuse 
prevention  program  as  provided  in  this 
section.  The  records  shall  be  maintained  in 
a  secure  location  with  controlled  access. 

2.  Period  of  Retention.  Each  employer  shall 
maintain  the  records  in  accordance  with  the 
following  schedule; 

(a)  Five  years.  Records  of  employee  alcohol 
test  results  with  results  indicating  an  alcohol 
concentration  of  0.02  or  greater. 


documentation  of  refusals  to  take  required 
alcohol  tests,  calibration  documentation, 
employee  evaluations  and  referrals,  and 
copies  of  any  annual  reports  submitted  to  the 
FAA  under  this  appendix  shall  be 
maintained  for  a  minimum  of  5  years. 

(b)  Two  years.  Records  related  to  the 
collection  process  (except  calibration  of 
evidential  breath  testing  devices)  and 
training  shall  be  maintained  for  a  minimum 
of  2  years. 

(c)  Orteyear.  Records  of  all  test  results 
below  0.02  shall  be  maintained  for  a 
minimum  of  1  year. 

3.  Types  of  Records.  'The  following  specific 
records  shall  be  maintained. 

(a)  Records  related  to  the  collection 
process; 

(1)  Collection  logbooks,  if  used. 

(2)  Documents  relating  to  the  random 
selection  process. 

(3)  Calibration  documentation  for 
evidential  breath  testing  devices. 

(4)  Documentation  of  breath  alcohol 
technician  training. 

(5)  Documents  generated  in  connection 
with  decisions  to  administer  reasonable 
suspicion  alcohol  tests. 

(6)  Documents  generated  in  connection 
with  decisions  on  post-accident  tests. 

(7)  Documents  verifying  existence  of  a 
medical  explanation  of  the  inability  of  a 
covered  employee  to  provide  adequate  breath 
for  testing. 

(b)  Records  related  to  test  results: 

(1)  The  employer’s  copy  of  the  alcohol  test 
form,  including  the  results  of  the  test; 

(2)  Documents  related  to  the  refusal  of  any 
covered  employee  to  submit  to  an  alcohol 
test  required  by  this  appendix. 

(3)  Documents  presented  by  a  covered 
employee  to  dispute  the  result  of  an  alcohol 
test  administered  under  this  appendix. 

(c)  Records  related  to  other  violations  of 
§§  65.46a.  121.248.  or  135.253  of  this  chapter. 

(d)  Records  related  to  evaluations: 

(1)  Records  pertaining  to  a  determination 
by  a  substance  abuse  professional  concerning 
a  covered  employee’s  need  for  assistance. 

(2)  Records  concerning  a  covered 
employee’s  compliance  with  the 
recommendations  of  the  substance  abuse 
professional. 

(3)  Records  of  notifications  to  the  Federal 
Air  Surgeon  of  violations  of  tire  alcohol 
misuse  prohibitions  in  this  chapter  by 
covered  employees  who  hold  medical 
certificates  issued  under  prart  67  of  this 
chapter. 

(c)  Records  related  to  education  and 
training; 

(1)  Materials  on  alcohol  misuse  awareness, 
including  a  copy  of  the  employer’s  policy  on 
alcohol  misuse. 

(2)  Documentation  of  compliance  with  the 
requirements  of  section  VI,  paragraph  A  of 
this  appendix. 

(3)  Documentation  of  training  provided  to 
supervisors  for  the  purpose  of  qualifying  the 
supervisors  to  make  a  determination 
concerning  the  need  for  alcohol  testing  based 
on  reasonable  suspicion. 

(4)  Certification  that  any  training 
conducted  under  this  appendix  complies 
with  the  requirements  for  such  training. 
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B.  Reporting  of  Results  in  a  Management 
Information  System 

1.  Annual  reports  summarizing  the  results 
of  alcohol  misuse  prevention  programs  shall 
be  submitted  to  the  FAA  in  the  form  and 
manner  prescribed  by  the  Administrator  by 
March  15  of  each  year  covering  the  previous 
calendar  year  (January  1  throu^  D^ember 
31)  in  accordance  wid}  the  provisions  below. 

(a)  Each  part  121  certificate  holder  shall 
submit  an  annual  report  each  year. 

(b)  Each  entity  conducting  an  alcohol 
misuse  prevention  program  under  the 
provisions  of  this  appendix,  other  than  a  part 
121  certificate  holder,  that  has  50  or  more 
covered  employees  on  January  1  of  any 
calendar  year  shall  submit  an  annual  report 
to  the  FAA  for  that  calendar  year. 

(c)  The  Administrator  reserves  the  right  to 
require  employers  not  otherwise  requir^  to 
submit  annual  reports  to  prepare  and  submit 
such  reports  to  the  FAA.  Employers  that  will 
be  required  to  submit  annual  reports  under 
this  provision  will  be  notified  in  writing  by 
the  FAA. 

2.  Each  employer  that  is  subject  to  more 
than  one  DOT  agency  alcohol  rule  shall 
identify  each  employee  covered  by  the 
regulations  of  more  than  one  DOT  agency. 

The  identification  will  be  by  the  tot^  number 
and  category  of  covered  function.  Prior  to 
conducting  any  alcohol  test  on  a  covered 
employee  subject  to  the  rules  of  more  than 
one  DOT  agency,  the  employer  shall 
determine  whi(±  DOT  agency  rule  or  rules 
authorizes  or  requires  the  test.  The  test  result 
information  shall  be  directed  to  the 
appropriate  DOT  agency  or  agencies. 

3.  Each  employer  shall  ensure  the  accuracy 
and  timeliness  of  each  report  submitted. 

4.  Each  report  shall  be  submitted  in  the 
form  and  manner  prescribed  by  the 
Administrator. 

5.  Each  report  shall  be  signed  by  the 
employer’s  alcohol  misuse  prevention 
program  manager  or  other  designated 
representative. 

6.  Each  report  that  contains  information  on 
an  alcohol  screening  test  result  of  0.02  or 
greater  or  a  violation  of  the  alcohol  misuse 
provisions  of  §65.46a.  121.458,  or  135.253  of 
this  chapter  shall  include  the  following 
informational  elements: 

(a)  Number  of  covered  employees  by 
employee  category. 

(b)  Number  of  covered  employed  in  each 
category  subject  to  alcohol  testing  under  the 
alcohol  misuse  rule  of  another  DOT  agency, 
identified  by  each  agency. 

(c) (1)  Number  of  screening  tests  by  type  of 
test  and  employee  category. 

(2)  Number  of  confirmation  tests,  by  type 
of  test  and  employee  category. 

(d)  Number  of  confirmation  alcohol  tests 
indicating  an  alcohol  concentration  of  0.02  or 
greater  but  less  than  0.04  by  type  of  test  and 
employee  category. 

(e)  Number  of  confirmation  alcohol  tests 
indicating  an  alcohol  concentration  of  0.04  or 
greater,  by  type  of  test  and  employee 
category. 

(f)  Number  of  persons  denied  a  position  as 
a  covered  employee  following  a  pre¬ 
employment  alcohol  test  indicating  an 
alcohol  concentration  of  0.04  or  greater. 

(g)  Number  of  covered  employees  with  a 
confirmation  alcohol  test  indicating  an 


alcohol  concentration  of  0.04  or  greater  who 
were  returned  to  duty  in  covered  positions 
(having  complied  with  the  reconunendations 
of  a  substance  abuse  professional  as 
described  in  section  V,  paragraph  E,  and 
section  VI,  paragraph  C  of  this  appendix). 

(h)  Number  of  covered  employees  who 
were  administered  alcohol  and  drug  tests  at 
the  same  time,  with  both  a  positive  drug  test 
result  and  an  alcohol  test  result  indicating  an 
alcohol  concentration  of  0.04  or  greater. 

(i)  Number  of  covered  employees  who  were 
found  to  have  violated  other  alcohol  misuse 
provisions  of  §§  65.46a,  121.458,  or  135.253 
of  this  chapter,  and  the  action  taken  in 
response  to  the  violation. 

(j)  Number  of  covered  employees  who 
refused  to  submit  to  an  alcohol  test  required 
under  this  appendix,  the  number  of  such 
refusals  that  were  for  random  tests,  and  the 
action  taken  in  response  to  each  refusal. 

(k)  Number  of  supervisors  who  have 
received  required  training  during  the 
reporting  period  in  determining  the  existence 
of  reasonable  suspicion  of  alcohol  misuse. 

7.  Each  report  with  no  screening  test 
results  of  0.02  or  greater  or  violations  of  the 
alcohol  misuse  provisions  of  §§  65.46a, 
121.458,  or  135.253  of  this  chapter  shall 
include  the  following  informational 
elements.  (This  report  may  only  be  submitted 
if  the  program  results  meet  there  criteria.) 

(a)  Number  of  covered  employees  by 
employee  category. 

(b)  Number  of  covered  employees  in  each 
category  subject  to  alcohol  testing  under  the 
alcohol  misuse  rule  of  another  DOT  agency, 
identified  by  each  agency. 

(c)  Number  of  screening  tests  by  type  of 
test  and  employee  category. 

(d)  Number  of  covered  employees  who 
engaged  in  alcohol  misuse  who  were 
returned  to  duty  in  covered  positions  (having 
complied  with  the  recommendations  of  a 
substance  abuse  professional  as  described  in 
section  V,  paragraph  E,  and  section  VI, 
paragraph  C  of  this  appendix). 

(e)  Number  of  covered  employees  who 
refused  to  submit  fo  an  alcohol  test  required 
under  this  appendix!  and  the  action  taken  in 
response  to  each  refusal. 

(f)  Number  of  supervisors  who  have 
received  required  training  during  the 
reporting  period  in  determining  the  existence 
of  reasonable  suspicion  of  alcohol  misuse. 

8.  An  FAA -approved  consortium  may 
prepare  reports  on  behalf  of  individual 
aviation  employers  for  purposes  of 
compliance  with  this  reporting  requirement. 
However,  the  aviation  employer  shall  sign 
and  submit  such  a  report  and  shall  remain 
responsible  for  ensuring  the  accuracy  and 
timeliness  of  each  report  prepared  on  its 
behalf  by  a  consortium. 

C.  Access  to  Records  and  Facilities 

1 .  Except  as  required  by  law  or  expressly 
authorized  or  required  in  this  appendix,  no 
employer  shall  release  covered  employee 
information  that  is  contained  in  records 
required  to  be  maintained  under  this 
appendix. 

2.  A  covered  employee  is  entitled,  upon 
written  request,  to  obtain  copies  of  any 
records  pertaining  to  the  employee’s  use  of 
alcohol,  including  any  records  pertaining  to 


his  or  her  alcohol  tests.  The  employer  shall 
promptly  provide  the  records  requested  by 
the  employee.  Access  to  an  employee’s 
records  shall  not  be'  contingent  upon 
payment  for  records  other  than  those 
specifically  requested. 

3.  Each  employer  shall  make  available 
copies  of  all  results  of  alcohol  testing 
conducted  under  this  appendix  and  any 
other  information  pertaining  to  the 
employer’s  alcohol  misuse  prevention 
program,  when  requested  by  the  Secretarv  of 
Transportation  or  any  DOT  agency  with 
regulatory  authority  over  the  employer  or 
covered  employee. 

4.  When  requested  by  the  National 
Transportation  Safety  Board  as  part  of  an 
accident  investigation,  each  employer  shall 
disclose  information  related  to  the 
employer’s  administration  of  a  post-accident 
alcohol  test  administered  following  the 
accident  under  investigation. 

5.  Records  shall  be  made  available  to  a 
subsequent  employer  upon  receipt  of  written 
request  from  the  covered  employee. 

Disclosure  by  the  subsequent  employer  is 
permitted  only  as  expressly  authorized  by  the 
terms  of  the  employee’s  request. 

6.  An  employer  may  disclose  information 
required  to  be  maintained  under  this 
appendix  pertaining  to  a  covered  employee 
to  the  employee  or  to  the  decisionmaker  in 
a  lawsuit,  grievance,  or  other  proceeding 
initiated  by  or  on  behalf  of  the  individual 
and  arising  from  the  results  of  an  alcohol  test 
administered  under  this  appendix  or  from 
the  employer’s  determination  that  the 
employee  engaged  in  conduct  prohibited 
under  §§  65.46a.  121.458,  or  135.253  of  this 
chapter  (including,  but  not  limited  to,  a 
worker’s  compensation,  unemployment 
compensation,  or  other  proceeding  relating  to 
a  benefit  sought  by  the  employee). 

7.  An  employer  shall  release  information 
regarding  a  covered  employee’s  records  as 
directed  by  the  specific,  written  consent  of 
the  employee  authorizing  release  of  the 
information  to  an  identified  person.  Release 
of  such  information  by  the  person  receiving 
the  information  is  permitted  only  in 
accordance  with  the  terms  of  the  employee’s 
consent. 

8.  Each  employer  shall  permit  access  to  all 
facilities  utilized  in  complying  with  the 
requirements  of  this  appendix  to  the 
Secretary  of  Transportation  or  any  DOT 
agency  with  regulatory  authority  over  the 
employer  or  any  of  its  covered  employees. 

V.  Consequences  for  Employees  Engaging  in 
Alcohol-Related  Conduct  i 

A.  Removal  From  Safety-sensitive  Function 
Except  as  provided  in  section  VI  of  this 
appendix,  no  covered  employee  shall 
perform  safety-sensitive  functions  if  the 
employee  has  engaged  in  conduct  prohibited 
by  §§  65.46a,  121.458,  or  135.253  of  this 
chapter  or  an  alcohol  misuse  rule  of  another 
DOT  agency. 

2.  No  employer  shall  permit  any  covered 
employee  to  perform  safety-sensitive 
functions  if  the  employer  has  determined 
that  the  employee  has  violated  this 
paragraph. 
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B.  Permanent  Disqualification  From  Service 

An  employee  who  violates  §§  65.46a(c), 
121.458(c),  or  135.253(c)  or  who  violates 
other  alcohol  misuse  provisions  of  §§  65.46a, 
121.458,  or  135.253  of  this  chapter  and  had 
previously  engaged  in  conduct  that  violated 
the  provisions  of  §§  65.46a,  121.458,  or 
135.253  of  this  chapter  after  March  18, 1994 
is  permanently  precluded  from  performing 
for  an  employer  the  safety-sensitive  duties 
the  employee  performed  before  such 
violation. 

C  Notice  to  the  Federal  Air  Surgeon 

1.  An  employer  who  determines  that  a 
covered  employee  who  holds  an  airman 
medical  certificate  issued  under  part  67  of 
this  chapter  has  violated  the  provisions  of 
§§  65.46a,  121.458,  or  135.253  of  this  chapter 
shall  notify  the  Federal  Air  Surgeon  within 

2  working  days. 

2.  Each  such  employer  shall  forward  to  the 
Federal  Air  Surgeon  a  copy  of  the  report  of 
any  evaluation  performed  under  the 
provisions  of  section  VI  of  this  appendix 
within  2  working  days  of  the  employer’s 
receipt  of  the  report 

3.  All  documents  shall  be  sent  to  the 
Federal  Air  Surgeon,  Office  of  Aviation 
Medicine,  Drug  Abatement  Division  (AAM- 
800),  400  7th  Street  SW.,  Washington,  DC 
20590. 

4.  No  covered  employee  who  holds  a  part 
67  airman  medical  certificate  shall  perform 
safety-sensitive  duties  for  an  employer 
following  a  violation  until  and  unless  the 
Federal  Air  Surgeon  has  recommended  that 
the  employee  be  permitted  to  perform  such 
duties. 

D.  Notice  of  Refusals 

1.  Except  as  provided  in  subparagraph  2  of 
this  paragraph,  each  employer  shall  notify 
the  FAA  of  any  covered  employee  who  holds 
a  certificate  issued  under  p^  61,  part  63,  or 
part  65  who  has  refused  to  submit  to  an 
alcohol  test  required  under  this  appendix. 
Notifications  should  be  sent  to:  Federal 
Aviation  Administration,  Aviation  Standards 
National  Field  Office,  Airmen  Certification 
Branch,  AVN— 460,  P.O  Box  25082,  Oklahoma 
City,  OK  73125. 

2.  An  employer  is  not  required  to  notify  the 
FAA  of  refusals  to  submit  to  pre-employment 
alcohol  tests  or  refusals  to  submit  to  return 

to  duty  tests. 

E.  Required  Evaluation  and  Testing 

No  covered  employee  who  has  engaged  in 
conduct  prohibited  by  §§  65.46a,  121.458,  or 
135.253  of  this  chapter  shall  perform  safety- 
sensitive  functions  unless  the  employee  has 
met  the  requirements  of  section  yh.,  paragraph 
C  of  this  appendix  No  employer  shall  permit 
a  covered  employee  who  has  engaged  in  such 
conduct  to  perform  safety-sensitive  functions 
unless  the  employee  has  met  the 
requirements  of  section  VI,  paragraph  C  of 
this  appendix 

F.  Other  Alcohol-Related  Conduct 

1.  No  covered  employee  tested  under  the 
provisions  of  section  in  of  this  appendix  who 
is  found  to  have  an  alcohol  concentration  of 
0.02  or  greater  but  less  than  0.04  shall 
perform  or  continue  to  perform  safety- 


sensitive  functions  for  an  employer,  nor  shall 
an  employer  permit  the  employee  to  perform 
or  continue  to  perform  safety-sensitive 
functions,  until: 

(a)  The  employee's  alcohol  concentration 
measiu^s  less  than  0.02;  or 

(b)  The  start  of  the  employee’s  next 
regularly  scheduled  duty  period,  but  not  less 
than  8  hours  following  administration  of  the 
test. 

2.  Except  as  provided  in  subparagraph  1  of 
this  paragraph,  no  employer  shall  take  any 
action  under  this  rule  against  an  employee 
based  solely  on  test  results  showing  an 
alcohol  concentration  less  than  0.04.  This 
does  not  prohibit  an  employer  with  authority 
independent  of  this  rule  &om  taking  any 
action  otherwise  consistent  with  law. 

VI.  Alcohol  Misuse  Information,  Training, 
and  Referral 

A.  Employer  Obligation  to  Promulgate  a 
Policy  on  the  Misuse  of  Alcohol 

1.  General  requirements.  Each 
employer  shall  provide  educational 
materials  that  explain  these  alcohol 
misuse  requirements  and  the  employer’s 
policies  and  procedures  with  respect  to 
meeting  those  requirements. 

(a)  The  employer  shall  ensure  that  a  copy 
of  these  materials  is  distributed  to  each 
covered  employee  prior  to  the  start  of  alcohol 
testing  under  the  employer’s  FAA-mandated 
alcohol  misuse  prevention  program  and  to 
each  person  subsequently  hired  for  or 
transferred  to  a  covered  position. 

(b)  Each  employer  shall  provide  written 
notice  to  representatives  of  employee 
organizations  of  the  availability  of  this 
information. 

2.  Required  content.  The  materials  to  be 
made  available  to  employees  shall  include 
detailed  discussion  of  at  least  the  following: 

(a)  The  identity  of  the  person  designated  by 
the  employer  to  answer  employee  questions 
about  the  materials. 

(b)  The  categories  of  employees  who  are 
subject  to  the  provisions  of  these  alcohol 
misuse  requirements. 

(c)  Sufficient  information  about  the  safety- 
sensitive  functions  performed  by  those 
employees  to  make  clear  what  period  of  the 
work  day  the  covered  employee  is  required 
to  be  in  compliance  with  these  alcohol 
misuse  requirements. 

(d)  Specific  information  concerning 
employee  conduct  that  is  prohibited  by  this 
chapter. 

(e)  The  circumstances  under  which  a 
covered  employee  will  be  tested  for  alcohol 
under  this  appendix. 

(f)  The  procedures  that  will  be  used  to  test 
for  the  presence  of  alcohol,  protect  the 
employee  and  the  integrity  of  the  breath 
testing  process,  safeguard  the  validity  of  the 
test  results,  and  ensure  that  those  results  are 
attributed  to  the  correct  employee. 

(g)  The  requirement  that  a  covered 
employee  submit  to  alcohol  tests 
administered  in  accordance  with  this 
appendix 

(h)  An  explanation  of  what  constitutes  a 
refusal  to  submit  to  an  alcohol  test  and  the 
attendant  consequences. 

(i)  The  consequences  for  covered 
employees  found  to  have  violated  the 


prohibitions  in  this  chapter,  including  the 
requirement  that  the  employee  be  removed 
unmediately  from  performing  safety-sensitive 
functions,  and  the  procedures  imder  section 
VI  of  this  appendix. 

(j)  The  consequences  for  covered 
employees  found  to  have  an  alcohol 
concentration  of  0.02  or  greater  but  less  than 
0.04. 

(k)  Information  concerning  the  effects  of 
alcohol  misuse  on  an  individual’s  health, 
work,  and  personal  life;  signs  and  symptoms 
of  an  alcohol  problem;  and  available  methods 
of  evaluating  and  resolving  problems 
associated  with  the  misuse  of  alcohol;  and 
intervening  when  an  alcohol  problem  is 
suspected,  including  confrontation,  referral 
to  any  available  employee  assistance  / 
program,  and/or  referral  to  management. 

(l)  Optional. provisions.  The  materials 
supplied  to  covered  employees  may  also 
include  information  on  additional  employer 
policies  with  respect  to  the  use  or  possession 
of  alcohol,  including  any  consequences  for 
an  employee  found  to  have  a  specified 
alcohol  level,  that  are  based  on  the 
employer’s  authority  independent  of  this 
appendix.  Any  such  additional  policies  or 
consequences  must  be  clearly  and  obviously 
described  as  being  based  on  independent 
authority. 

B.  Training  for  Supervisors 

Each  employer  shall  ensure  that  persons 
designated  to  determine  whether  reasonable 
suspicion  exists  to  require  a  covered 
employee  to  undergo  alcohol  testing  under 
section  II  of  this  appendix  receive  at  least  60 
minutes  of  training  on  the  physical, 
behavioral,  speech,  and  performance 
indicators  of  probable  alcohol  misuse. 

C.  Referral,  Evaluation,  and  Treatment 

1.  Each  covered  employee  who  has 
engaged  in  conduct  prohibited  by  §§  65.46a, 
121.458,  or  135.253  of  this  chapter  shall  be 
advised  by  the  employer  of  the  resources 
available  to  the  employee  in  evaluating  and 
resolving  problems  associated  with  the 
misuse  of  alcohol,  including  the  names, 
addresses,  and  telephone  numbers  of 
substance  abuse  professionals  and  counseling 
and  treatment  programs. 

2.  Each  covered  employee  who  engages  in 
conduct  prohibited  under  §§  65.46a.  121.458, 
or  135.253  of  this  chapter  shall  be  evaluated 
by  a  substance  abuse  professional  who  must 
determine  what  assistance,  if  any,  the 
employee  needs  in  resolving  problems 
associated  with  alcohol  misuse. 

3.  (a)  Before  a  covered  employee  returns  to 
duty  requiring  the  performance  of  a  safety- 
sensitive  function  after  engaging  in  conduct 
prohibited  by  §§  65.46a,  121.458,  or  135.253 
of  this  chapter,  the  employee  shall  undergo 
a  retum-to-duty  alcohol  test  with  a  result 
indicating  an  alcohol  concentration  of  less 
than  0.02. 

(b)  In  addition,  each  covered  employee 
identified  as  needing  assistance  in  resolving 
problems  associated  with  alcohol  misuse — 

(i)  Shall  be  evaluated  by  a  substance  abuse 
professional  to  determine  whether  the 
employee  has  properly  followed  any 
rehabilitation  program  prescribed  under 
subparagraph  2  of  this  paragraph,  and, 
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(ii)  Shall  be  subject  to  uoannounced 
follow-up  alcohol  tests  administered  by  the 
employer  following  the  employee’s  return  to 
duty.  The  number  and  frequency  of  such 
follow-up  testing  shall  be  determined  by  a 
substance  abuse  professional,  but  shall 
consist  of  at  least  six  tests  in  the  first  12 
months  following  the  employee’s  retiun  to 
duty.  The  employer  may  direct  the  employee 
to  undergo  testing  for  drugs  (both  return  to 
duty  and  follow-up),  in  addition  to  alcohol 
testing,  if  the  substance  abuse  professional 
determines  that  drug  testing  is  necessary  for 
the  particular  employee.  Any  such  drug 
testing  shall  be  conducted  in  accordance 
with  ^e  requirements  of  49  CFR  part  40. 
Follow-up  testing  shall  not  exceed  60  months 
frt>m  the  date  of  the  employee’s  return  to 
duty.  The  substance  abuse  professional  may 
terminate  the  requirement  for  follow-up 
testing  at  any  tirne  after  the  hirst  six  tests  have 
been  ^ministered,  if  the  substance  abuse 
professional  determines  that  such  testing  is 
no  longer  necessary. 

4.  Evaluation  and  rehabilitation  may  be 
provided  by  the  employer,  by  a  substance 
abuse  professional  under  contract  with  the 
employer,  or  by  a  substance  abuse 
professional  not  affiliated  with  the  employer. 
The  choice  of  substance  abuse  professional 
and  assignment  of  costs  shall  be  made  in 
accordance  with  employer/employee 
agreements  and  employer  policies. 

5.  Each  employer  shall  ensure  that  a 
substance  abuse  professional  who  determines 
that  a  covered  employee  requires  assistance 
in  resolving  problems  with  alcohol  misuse 
does  not  refer  the  employee  to  the  substance 
abuse  professional’s  private  practice  or  to  a 
person  or  organization  from  which  the 
substance  abuse  professional  receives 
remuneration  or  in  which  the  substance 
abuse  professional  has  a  financial  interest. 
This  paragraph  does  not  prohibit  a  substance 
abuse  professional  from  referring  an 
employee  for  assistance  provided  through — 

(a)  A  public  agency,  such  as  a  State, 
county,  or  municipality; 

(b)  The  employer  or  a  person  under 
contract  to  provide  treatment  for  alcohol 
problems  on  behalf  of  the  employer; 

(c)  The  sole  source  of  therapeutically 
appropriate  treatment  under  ffie  employee’s 
health  insurance  program;  or 

(d)  The  sole  source  of  therapeutically 
appropriate  treatment  reasonably  accessible 
to  the  employee. 

6.  The  requirements  of  this  paragraph  with 
respect  to  referral,  evaluation,  and  ^ 
rehabilitation  do  not  apply  to  applicants  who 
refuse  to  submit  to  pre-employment  testing  or 
have  a  pre-employment  test  with  a  result 
indicating  an  alcohol  concentration  of  0.04  or 
greater. 

Vn.  Employer’s  Alcohol  Misuse  Prevention 
Program 

A.  Schedule  for  Submission  of  Certification 
Statements  and  Implementation 

1.  Each  employer  shall  submit  an  alcohol 
misuse  prevention  program  (AMPP) 
certifrcation  statement  as  prescribed  in 
paragraph  B  of  section  VII  of  this  appendix, 
in  duplicate,  to  the  FAA,  Office  of  Aviation 
Medicine,  Drug  Abatement  Division  (AAM- 
800),  400  7th  Street  SW.,  Washington,  DC 


20590,  in  accordance  with  the  schedule 
below. 

(a) .  Each  employer  that  holds  a  part  121 
certificate,  ea<±  employer  that  holds  a  part 
135  certificate  and  directly  employs  more 
than  50  covered  employees,  and  each  air 
traffic  control  facili^  afiected  by  this  rule 
shall  submit  a  certification  statement  to  the 
FAA  by  July  1, 1994.  Each  employer  must 
implement  an  AMPP  meeting  the 
requirements  of  this  appendix  on  January  1, 
1995.  Contractor  employees  to  these 
employers  must  be  subject  to  an  AMPP 
meeting  the  requirements  of  this  appendix  by 
July  1, 1995. 

(b)  Each  employer  that  holds  a  part  135 
certificate  and  directly  employs  ^m  11  to  50 
covered  employees  shall  submit  a 
certification  statement  to  the  FAA  by  January 
1, 1995.  Each  employer  must  implement  an 
AMPP  meeting  the  requirements  of  this 
appendix  on  July  1, 1995.  Contractor 
employees  to  these  employers  must  be 
subject  to  an  AMPP  meeting  the  requirements 
of  this  appendix  by  January  1, 1996. 

(c)  Each  employer  that  holds  a  part  135 
certificate  and  directly  employs  ten  or  fewer 
covered  employees,  and  each  operator  as 
defined  in  14  CFR  13S.l(c)  shall  submit  a 
certification  statement  to  the  FAA  by  July  1, 
1995.  Each  employer  must  implement  an 
AMPP  meeting  the  requirements  of  this 
appendix  on  January  1, 1996.  Contractor 
employees  to  these  employers  must  be 
subject  to  an  AMPP  meeting  the  requirements 
of  this  appendix  by  July  1, 1996. 

2.  A  company  providing  covered 
employees  by  contract  to  employers  may  be 
authorized  by  the  FAA  to  establish  an  AMPP 
under  the  auspices  of  this  appendix  by 
submitting  a  certification  statement  meeting 
the  requirements  of  paragraph  B  of  section 
VII  of  this  appendix  directly  to  the  FAA. 

Each  contractor  company  that  establishes  an 
AMPP  shall  implement  its  AMPP  in 
accordance  with  the  provisions  of  this 
app>endix. 

(a)  The  FAA  may  revoke  its  authorization 
in  the  case  of  any  contractor  company  that 
fails  to  properly  implement  its  AMPP. 

(b)  No  employer  shall  use  a  contractor 
company’s  employee  who  is  not  subject  to 
the  employer’s  AMPP  unless  the  employer 
has  first  determined  that  the  employee  is 
subject  to  another  FAA-nfandat^  AMPP. 

3.  A  consortium  may  be  authorized  to 
establish  a  consortium  AMPP  under  the 
auspices  of  this  appendix  by  submitting  a 
certification  statement  meeting  the 
requirements  of  paragraph  B  of  section  VII  of 
this  appendix  directly  to  the  FAA.  Each 
consortiiun  that  so  certifies  shall  implement 
the  AMPP  on  behalf  of  the  consortium 
members  in  accordance  with  the  provisions 
of  this  appendix. 

(a)  The  FAA  may  revoke  its  authorization 
in  the  case  of  any  consortium  that  fails  to 
properly  implement  the  AMPP. 

(b)  Each  employer  that  participates  in  an 
FAA-approved  consortium  remains 
individually  responsible  for  ensiuing 
compliance  with  the  provisions  of  these 
alcohol  misuse  requirements  and  must 
maintain  all  records  required  under  section 
rv  of  this  appendix 


(c)  Each  consortium  shall  notify  the  FAA 
of  any  membership  termination  within  10 
days  of  such  termination.  ^ 

4.  Any  person  who  applies  for  a  certificate 
under  t^  provisions  of  parts  121  or  135  of 
this  chapter  after  the  effective  date  of  the 
final  rule  shall  submit  an  alcohol  misuse 
prevention  program  (AMPP)  certification 
statement  to  the  FAA  prior  to  be^nning 
operations  pursuant  to  the  certificate.  The 
AMPP  shall  be  implemented  concurrently 
with  beginning  such  operations  or  on  the 
date  specified  in  paragraph  A.I.  of  this 
section,  whichever  is  later.  Contractor 
employees  to  a  now  certificate  holder  must 
be  subject  to  an  FAA-mandated  AMPP  within 
180  days  of  the  implementation  of  the 
employer’s  AMPP. 

5.  Any  person  who  intends  to  begin  air 
traffic  control  operations  as  an  employer  as 
defined  in  14  CfH  65.46(a)(2)  (air  traffic 
control  facilities  not  operated  by  the  FAA  or 
by  or  under  contract  to  the  U.S.  military) 
afrer  March  18, 1994  shall,  not  later  than  60 
days  prior  to  the  proposed  initiation  of  such 
operations,  submit  an  alcohol  misuse 
prevention  program  certification  statement  to 
the  FAA.  The  AMPP  shall  be  implemented 
concurrently  with  the  inception  of  operations 
or  on  the  date  specified  in  paragraph  A.l  of 
this  section,  whichever  is  later.  Contractor 
employees  to  a  new  air  traffic  control  facility 
must  be  subject  to  an  FAA-approved  program 
within  180  days  of  the  implementation  of  the 
facility's  program. 

6.  Any  person  who  intends  to  begin 
sightseeing  operations  as  an  operator  under 
14  CFR  135.1(c)  after  March  18, 1994  shall, 
not  later  than  60  days  prior  to  the  proposed 
initiation  of  such  operations,  submit  an 
alcohol  misuse  prevention  program  (AMPP) 
certification  statement  to  the  FAA.  The 
AMPP  shall  be  implemented  concurrently 
with  the  inception  of  operations  or  on  the 
date  specified  in  paragraph  A.l  of  this 
section,  whichever  is  later.  Contractor 
employees  to  a  new  operator  must  be  subject 
to  an  FAA-mandated  AMPP  within  180  days 
of  the  implementation  of  the  employer’s 
AMPP. 

7.  The  duplicate  certification  statement 
shall  be  annotated  indicating  receipt  by  the 
FAA  and  returned  to  the  employer, 
contractor  company,  or  consortiiun. 

8.  Each  consortium  that  submits  an  AMPP 
certification  statement  to  the  FAA  must 
receive  actual  notice  of  the  FAA’s  receipt  of 
the  statement  prior  to  performing  services  as 
an  FAA-approved  consortium  under  this 
appendix  on  behalf  of  employers  or 
contractor  companies. 

9.  Each  employer,  and  each  contractor 
company  that  submits  a  certification 
statement  directly  to  the  FAA,  shall  notify 
the  FAA  of  any  proposed  change  in  status 
(e.g.,  join  a  consortium  or  another  carrier's 
program,  change  consortium,  etc.)  prior  to 
the  effective  date  of  such  change.  The 
employer  or  contractor  company  must  ensure 
that  it  is  continuously  covered  by  an  FAA- 
mandated  alcohol  misuse  prevention 
program. 
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B.  Required  Content  of  AMPP  Certification 
Statements 

1.  Each  AMPP  certification  statement 
submitted  by  an  employer  or  a  contractor 
company  shall  provide  the  following 
information: 

(a)  The  name,  address,  and  telephone 
number  of  the  employer/contractor  company 
and  for  the  employer/contractor  company 
AMPP  manager; 

(b)  FAA  operating  certificate  number  (if 
applicable); 

(c)  The  date  on  which  the  employer  or 
contractor  company  will  implement  its 
AMPP; 

(d)  If  the  submitter  is  a  consortium 
member,  the  identity  of  the  consortium;  and 

(e)  A  statement  signed  by  an  authorized 
representative  of  the  employer  or  contractor 
company  certifying  an  understanding  of  and 
agreement  to  comply  with  the  provisions  of 
me  FAA’s  alcohol  misuse  prevention 
regulations. 

2.  Each  consortium  certification  statement 
shall  provide  the  following  information. 

(a)  The  name,  address,  and  telephone 
number  of  the  consortium’s  AMPP  manager; 

(b)  A  list  of  the  specific  services  the 
consortium  will  be  providing  in 
implementation  of  FAA-mandated  AMPPs 
(e.g.,  random  testing,  SAP). 

(c)  A  statement  signed  by  an  authorized 
representative  of  the  consortium  certifying  an 
understanding  of  and  agreement  to  comply 
with  the  provisions  of  the  FAA’s  alcohol 
misuse  prevention  regulations. 

Vm.  Employees  Located  Outside  the  U.S. 

A.  No  covered  employee  shall  be  tested  for 
alcohol  misuse  while  located  outside  the 
territory  of  the  United  States. 

1.  Each  covered  employee  who  is  assigned 
to  perform  safety-sensitive  functions  solely 
outside  the  territory  of  the  United  States  shall 
be  removed  fix>m  the  random  testing  pool 
upon  the  inception  of  such  assignment. 

2.  Each  covered  employee  who  is  removed 
fixim  the  random  testing  pool  under  this 
paragraph  shall  be  returned  to  the  random 
testing  pool  when  the  employee  resumes  the 
performance  of  safety-sensitive  functions 
wholly  or  partially  within  the  territory  of  the 
United  States. 

B.  The  provisions  of  this  appendix  shall 
not  apply  to  any  person  who  performs  a 
safety-sensitive  function  by  contract  for  an 
employer  outside  the  territory  of  the  United 
States. 


PART  135— AIR  TAXI  OPERATORS 
AND  COMMERCIAL  OPERATORS 

13.  The  authority  citation  for  part  135 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1355(a). 
1421-1431,  and  1502  (revised.  Pub.  L.  102- 
143,  October  28, 1991);  49  U.S.C  106(g) 
(revised.  Pub.  L  97-449,  January  12, 1983). 

14.  In  §  135.1  paragraphs  (c)  and  (d) 
are  revised  to  read  as  follows: 

§135.1  Applicability. 

***** 

(c)  For  the  purpose  of  §§  135.249, 
135.251, 135.253, 135.255,  and  135.353, 
operator  means  any  person  or  entity 
conducting  non-stop  sightseeing  flights 
for  compensation  or  hire  in  an  airplane 
or  rotorcraft  that  begin  and  end  at  the 
same  airport  and  are  conducted  within 
a  25  statute  mile  radius  of  that  airport. 

(d)  Notwithstanding  the  provisions  of 
this  part  and  appendices  I  and  )  to  part 
121  of  this  chapter,  an  operator  who 
does  not  hold  a  part  121  or  part  135 
certificate  is  permitted  to  use  a  person 
who  is  otherwise  authorized  to  perform 
aircraft  maintenance  or  preventive 
maintenance  duties  and  who  is  not 
subject  to  FAA-approved  anti-drug  and 
alcohol  misuse  prevention  programs  to 
perform — 

(1)  Aircraft  maintenance  or  preventive 
maintenance  on  the  operator’s  aircraft  if 
the  operator  would  otherwise  be 
required  to  transport  the  aircraft  more 
than  50  nautical  miles  further  than  the 
repair  point  closest  to  operator's 
principal  place  of  operation  to  obtain 
these  services;  or 

(2)  Emergency  repairs  on  the 
operator’s  aircraft  if  the  aircraft  cannot 
be  safely  operated  to  a  location  where 
an  employee  subject  to  FAA-approved 
programs  can  perform  the  repairs. 

15.  Section  135.253  is  added  to 
subpart  E  to  read  as  follows: 

§  135.253  Misuse  of  alcohol. 

(a)  This  section  applies  to  employees 
who  perform  a  function  listed  in 
appendix  )  to  part  121  of  this  chapter  for 
a  certificate  holder  or  operator  (covered 
employees).  For  the  purpose  of  this 
section,  a  person  who  meets  the 
definition  of  covered  employee  in 


appendix  ]  is  considered  to  be 
performing  the  function  for  the 
certificate  holder  or  operator. 

(b)  Alcohol  concentration.  No  covered 
employee  shall  report  for  duty  or  remain 
on  duty  requiring  the  performance  of 
safety-sensitive  functions  while  having 
an  alcohol  concentration  of  0.04  or 
greater.  No  certificate  holder  or  operator 
having  actual  knowledge  that  an 
employee  has  an  alcohol  concentration 
of  0.04  or  greater  shall  permit  the 
employee  to  perform  or  continue  to 
perform  safety-sensitive  functions. 

(c)  On-duty  use.  No  covered  employee 
shall  use  alcohol  while  performing 
safety-sensitive  functions.  No  certificate 
holder  or  operator  having  actual 
knowledge  that  a  covered  employee  is 
using  alcohol  while  performing  safety- 
sensitive  functions  shall  permit  the 
employee  to  perform  or  continue  to 
perform  safety-sensitive  functions. 

(d)  Pre-duty  use.  (1)  No  covered 
employee  shall  perform  flight 
crewmember  or  flight  attendant  duties 
within  8  hours  after  using  alcohol.  No 
certificate  holder  or  operator  having 
actual  knowledge  that  such  an  employee 
has  used  alcohol  within  8  hours  shall 
permit  the  employee  to  perform  or 
continue  to  perform  the  specified 
duties. 

(2)  No  covered  employee  shall 
perform  safety-sensitive  duties  other 
than  those  specified  in  paragraph  (d)(1) 
of  this  section  within  4  hours  after  using 
alcohol.  No  certificate  holder  or 
operator  having  actual  knowledge  that 
such  an  employee  has  used  alcohol 
within  4  hours  shall  permit  the 
employee  to  perform  or  continue  to 
perform  safety-sensitive  functions. 

(e)  Use  following  an  accident.  No 
covered  employee  who  has  actual 
knowledge  of  an  accident  involving  an 
aircraft  for  which  he  or  she  performed 

a  safety-sensitive  function  at  or  near  the 
time  of  the  accident  shall  use  alcohol  for 
8  hours  following  the  accident,  unless 
he  or  she  has  been  given  a  post-accident 
test  \mder  appendix )  of  part  121  of  this 
chapter,  or  ^e  employer  has  determined 
that  the  employee's  performance  could 
not  have  contributed  to  the  accident. 
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(f)  Refusal  to  submit  to  a  required 
alcohol  test.  No  covered  employee  shall 
refuse  to  submit  to  a  post-accident, 
random,  reasonable  suspicion,  or 
follow-up  alcohol  test  required  under 
appendix )  to  part  121  of  this  chapter. 
No  operator  or  certificate  holder  shall 
permit  a  covered  employee  who  refuses 
to  submit  to  such  a  test  to  perform  or 
continue  to  perform  safety-sensitive 
functions. 

16.  Section  135.255  is  added  to 
subpart  E  to  read  as  follows: 


§  135.255  Testing  for  alcohol. 

(a)  Each  certificate  holder  and 
operator  must  establish  an  alcohol 
misuse  prevention  program  in 
accordance  with  the  provisions  of 
appendix  J  to  part  121  of  this  chapter. 

(b)  No  certificate  holder  or  operator 
shall  use  any  person  who  meets  the 
definition  of  “covered  employee”  in 
appendix  J  to  part  121  to  perform  a 
safety-sensitive  function  listed  in  that 
appendix  unless  such  person  is  subject 
to  testing  for  alcohol  misuse  in 
accordance  with  the  provisions  of 
nopendix  J. 


Issued  in  Washington,  DC,  on  January  25. 
1994. 

Federico  Pena, 

Secretary  of  Transportation.  r 

David  R.  Hinsor, 

Administrator. 

Note:  These  exhibits  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Exhibits — ^FAA  Alcohol  Testing 
Management  Information  System  Data 
Collection  Forms 

Wl  I  iNrt  CODE  4»10-13-P 
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ALCOHOL  TESTING  MANAGEMEKTT  INFORMATION  SYSTEM  (MISl 
DATA  COLLECTION  FORM 


INSTRUCTIONS 


The  following  instructions  are  to  be  used  as  a  guide  for  completing  the  Federal  Aviation 
Administration  (FAA)  and  the  U.S.  Department  of  Transportation  (DOT)  Alcohol  Testing  MIS  Data 
Collection  Form.  These  instructions  outline  and  explain  the  information  requested  and  indicate 
the  probable  sources  for  this  information.  A  sample  applicant  testing  results  table  with  a  narrative 
explanation  is  provided  on  pages  iii-iv  as  an  example  to  facilitate  the  process  of  completing  the 
form  correctly. 


This  reporting  form  includes  five  sections.  These  sections  address  the  data  elements  required 
in  the  FAA  and  the  DOT  alcohol  testing  regulations.  The  five  sections,  the  page  number  for  the 
instructions,  and  the  page  location  on  the  reporting  form  are: 

Reporting 


Instructions  Form 

Section  Page  Page 

A.  AVIATION  EMPLOYER  INFORMATION  i  1 

B.  COVERED  EMPLOYEES  i-ii  1 

C.  ALCOHOL  TESTING  INFORMATION  ii-v  2-4 


D.  OTHER  ALCOHOL  TESTING/PROGRAM  INFORMATION  V  4-5 

E.  ALCOHOL  TRAINING/EDUCATION  v  5 


Page  1  AVIATION  EMPLOYER  INFORMATION  (Section  A)  requires  the  company  name  for 
which  the  report  is  prepared  and  a  current  address.  Below  the  company  names, 
list  any  other  names  the  company  uses  ("Doing  Business  As")  and  the  company’s 
FAA  Plan  Identification  Number.  Provide  the  FAA  Operating  Certificate  Number 
held  by  the  company  (if  any).  Below  the  company  name,  list  the  name,  address, 
and  telephone  number  for  any  other  aviation  companies  covered  under  the  report, 
attaching  additional  sheets,  if  necessary.  Finally,  a  signature  and  title  with  a  date, 
are  required  certifying  the  correctness  and  completeness  of  the  information 
provided  on  the  form,  and  a  current  telephone  number  (including  the  area  code) 
of  the  individual  who  prepared  the  report. 

Page  1  COVERED  EMPLOYEES  (Section  B)  requires  a  count  for  each  employee  category 
that  must  be  tested  under  the  FAA/DOT  regulations.  For  the  FAA,  the  covered 
employee  categories  are:  "Flight  Crewmember"  which  includes  pilots,  flight 
engineers,  and  navigators;  "Flight  Attendant":  "Flight  Instructor";  "Aircraft 
Dispatcher";  "Maintenance",  which  includes  employees  who  perform  preventive 
maintenance;  "Ground  Security  Coordinator";  "Aviation  Screener";  and  "Air  Traffic 
Controller."  The  most  likely  source  for  this  information  is  the  employer’s  personnel 
department.  These  counts  should  be  based  on  the  company  records  for  the 


I 
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reported  year.  The  TOTAL  is  a  count  of  all  covered  employees  for  all  categories 
combined,  i.e.,  the  sum  of  the  columns. 

Additional  information  must  be  completed  if  your  company  employs  FAA  covered 
personnel  who  also  perform  non-aviation  duties  covered  by  the  alcohol  rules  of 
one  or  more  DOT  operating  administration(s).  NUMBER  OF  EMPLOYEES 
COVERED  BY  MORE  THAN  ONE  DOT  OPERATING  ADMINISTRATION,  requires 
that  you  identify  the  number  of  employees  in  each  employee  category  under  the 
appropriate  additional  operating  administration(s). 

Page  2  ALCOHOL  TESTING  INFORMATION  (Section  C)  requires  information  for  alcohol 
testing  by  category  of  testing.  All  numbers  entered  Into  the,  pre-employment 
category  section  of  the  table  should  be  separated  Into  the  category  of 
employment  for  which  the  applicant  was  applying.  The  other  categories  are  for 
employee  testing  and  require  information  for  company  employees  In  covered 
positions  only.  Each  part  of  this  table  must  be  completed  for  each  category  of 
testing.  These  categories  include:  (1)  random,  (2)  post-accident,  (3)  reasonable 
suspicion,  (4)  return  to  duty,  and  (5)  follow-up  testing.  If  the  value  for  an  item  is 
ze'ro  (0),  place  a  zero  (0)  on  the  form.  These  numbers  do  rK>t  include  refusals  for 
testing.  A  sample  section  of  the  table  with  example  numbers  Is  presented  on 
page  iv. 

Four  types  of  information  are  necessary  to  complete  this  table.  The  first  column 
with  the  heading  "NUMBER  OF  SCREENING  TESTS,"  requires  a  count  of  all 
screening  alcohol  tests  performed  for  each  employee  category.  It  should  not 
include  refusals  to  test. 

The  second  column  with  the  heading  "NUMBER  OF  CONFIRMATION  TESTS," 
requires  a  count  of  all  confirmation  alcohol  tests  performed  for  each  employee 
category. 

The  third  column  with  the  heading  "NUMBER  OF  CONFIRMATION  TEST  RESULTS 
EQUAL  TO  OR  GREATER  THAN  0.02,  BUT  LESS  THAN  0.04,"  requires  a  count  for 
each  employee  category  of  test  results  equal  to  or  greater  than  0.02,  but  less  than 
0.04.  . 

The  fourth  column  with  the  heading  "NUMBER  OF  CONFIRMATION  TEST 
RESULTS  EQUAL  TO  OR  GREATER  THAN  0.04,"  requires  a  count  for  each 
employee  category  of  test  results  equal  to  or  greater  than  0.04.  Note:  An 
employee  may  rK>t  return  to  a  safety  sensitive  position  if  a  result  is  equal  to  or 
greater  than  0.02.  Therefore,  if  the  number  of  results  equal  to  or  greater  than 
0.04  is  unknown,  you  may  report  all  return  to  duty  results  in  the  third  column  of 
the  table. 

Each  column  in  the  table  should  be  added  and  the  answer  entered  In  the  row 
marked  ’TOTAL". 

A  sample  table  is  provided  on  page  iv  with  example  numbers. 

ii 
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Page  2  Below  the  part  of  the  table  containing  pre-employment  testing  information  is  a  box 
with  the  heading  "Number  of  persons  denied  a  position  as  a  covered  employee 
following  a  pre-employment  alcohol  test  indicating  an  alcohol  concentration  o^ 
0.04  or  greater*.  Enter  the  appropriate  number  in  the  box  provided. 

SAMPLE  APPUCANT  TEST  RESULTS  TABLE 

The  following  example  is  for  Section  C,  ALCOHOL  TESTING  INFORMATION,  which  summarizes 
pre-employment  testing  results.  The  procedures  detailed  here  also  apply  to  the  other  categories 
of  testing  in  Section  C  which  require  you  to  summarize  testing  results  for  employees.  This 
example  uses  the  categories  "Flight  Crewmember"  and  "Flight  Attendant"  to  illustrate  the 
procedures  for  completing  the  form. 


Screening  tests  were  performed  on  157  job  applicants  for  flight  crewmember 
positions  during  the  reporting  year.  This  information  is  entered  in  the  first  column 
of  the  table  in  the  row  marked  "Flight  Crewmember".  r 

Confirmation  tests  were  necessary  for  6  of  the  157  applicants  for  flight 
crewmember  positions.  Enter  this  information  in  the  second  column  of  the  table 
in  the  row  marked  "Flight  Crewmember".  The  confirmation  test  results  for  these  6 
applicants  were  the  following: 


Confirmation  Result 

#1 

0.06 

#2 

0.01 

#3 

0.11 

#4 

0.04 

#5  - 

0.03 

#6 

0.02 

The  confirmation  test  results  for  2  of  the  applicants  for  flight  crewmember  positions 
were  equal  to  or  greater  than  0.02,  but  less  than  0.04.  Enter  this  Information  in  the 
third  column  of  the  table  in  the  row  marked  "Flight  Crewmember". 

The  confirmation  test  results  for  3  of  the  applicants  for  flight  crewmember  positions 
were  equal  to  or  greater  than  0.04.  Enter  this  information  in  the  fourth  column  of 
the  table  in  the  row  marked  "Flight  Crewmember". 

The  last  row,  marked  'TOTAL",  requires  you  to  add  the  numbers  in  each  of  the 
columns.  With  this  example,  1 57  applicants  for  flight  crewmember  positions  and 
1 07  applicants  for  flight  attendant  positions  were  subjected  to  screening  tests.  The 
total  for  that  column  would  be  264  (i.e.,  157  +  107).  The  same  procedure  should 
be  used  for  each  column  (i.e.,  add  all  the  numbers  in  that  column  and  place  the 
answer  in  the  last  row). 


Please  note  that  the  sample  data  collection -form  also  has  information  for  flight  attendants 
workers  on  line  two.  The  same  procedures  outlined  for  flight  crewmember  should  be  followed 


Federal  Register  /  Vol.  59,  No.  31  /  Tuesday,  February  15,  1994  /  Rules  and  Regulations  7401 


for  entering  the  data  on  flight  attendants.  With  applicants  for  flight  attendant  positions,  107 
screening  tests  were  conducted  resulting  in  3  confirmation  tests.  No  results  were  equal  to  or 
greater  than  0.02,  but  less  than  0.04;  the  confirmation  test  result  for  1  of  the  flight  attendant 
applicants  was  equal  to  or  greater  than  0.04.  This  information  is  entered  in  the  row  marked 
"Flight  Attendant". 


PRE-EMPLOTMENT 

EMPlOtEE 

NUU8EI)  or 

5C«EE«H*W  TESTS 

NutiBER  or 

CONE  TMA  MOM 

TESTS 

NUMBER  or 

C0NP1SHATT0N  TEST 

DESUtrS  EOUAt  TO 

OR  GREATER  THAN 

|.l?.  BUT.  lESS  THAN 

I.M 

NUMBER  or 

CONTIRMATiON  TEST 

RESULTS  equal  TO 

OR  GREATER  THAN 

4  «4 

J 

r^-lST 

J 

. 

\ 

1 

-a.  3 

*<<•*( 

Mf 

■ 

3 

1 

0 

1 

1 

TOTAI 

1 

EM 

1 

» 

L 

J 

■HjlllP 

- ^ — 

I 

1 

□ 


□ 


□ 


B 


B 


Note  that  adding  up  the  numbers  for  confirmation  results  in  columns  three  and  four  will  not 

always  match  the  number  entered  in  the  second  column,  "NUMBER  OF  CONFIRMATION  TESTS". 

These  numbers  may  differ  since  some  confirmation  test  results  may  be  less  than  0.02. 

Remember  that  the  same  procedures  indicated  above  are  to  be  used 
for  completing  sdl  erf  the  categories  for  testing  in  Section  C. 

Page  3  Following  the  table  that  summarizes  ALCOHOL  TESTING  INFORMATION,  your 
must  provide  the  "Number  of  employees  who  er>gaged  in  alcohol  misuse  who 
were  returned  to  duty  in  a  covered  position  (having  complied  with  the 
recommendations  of  a  substance  abuse  professional  as  described  in  FAA' 
regulations)".  This  information  should  be  available  from  the  personnel  office 
and/or  drug  or  alcohol  program  manager. 

Page  4  Next  you  must  provide  information  pn  ACTIONS  TAKEN  ON  VIOLATIONS  OF  THIS 

REGULATION.  Indicate  the  number  of  employees  subjected  to  the  following 
actions: 

•  No  longer  employed  with  company  -  include  covered  employees  who 
resigned  or  were  terminated  as  the  result  of  alcohol  misuse. 
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•  Reassigned  to  non-covered  functions  -  include  covered  employees  who 
were  reassigned  within  the  company  to  a  non-covered  positron  as  the 
result  of  alcohol  misuse. 

•  Entered  rehabilitation,  if  applicable,  and/or  returned  to  covered  functions  - 
include  covered  employees  who  are  undergoing  or  have  completed  a 
rehabilitation  program  and/or  covered  employees  who  have  returned  to  a 
covered  function. 

•  Other  -  include  covered  employees  who  did  not  fall  under  one  of  the, 
previous  options  and  specify  the  action  taken. 

Indicate  the  sum  of  the  actions  taken  on  the  line  marked  TOTAL 

Page  4  OTHER  ALCOHOL  TESTING/PROGRAM  INFORMATION  (Section  D)  requires  that 
you  provide  information  on  employees  who  tested  positive  for  drugs  and  alcohol 
(at  the  same  time),  information  on  violations  of  other  alcohol  provisions  (not 
necessarily  resulting  in  positive  alcohol  tests),  and  information  on  employees  who 
refused  to  submit  to  an  alcohol  test. 

Page  4  Number  of  employees  administered  drug  and  alcohol  tests  at  the  same  time 
resulting  in  a  verified  positive  drug  test  and  an  alcohol  test  indicating  an  alcohol 
concentration  of  0.04  or  greater,  requires  that  a  count  of  all  such  employees  be 
entered  in  the  indicated  box. 

Page  4  VIOLATIONS  OF  OTHER  ALCOHOL  PROVISIONS/PROHIBITIONS  OF  THIS 
REGULATION,  requires  supplying  the  number  of  covered  employees  who  used 
alcohol  prior  to  performing  a  safety-sensitive  function,  while  performing  a  safety- 
sensitive  function,  and  before  taking  a  required  post-accident  alcohol  test.  Other 
violations  not  delineated  in  this  table  may  also  be  provided. 

Page  5  EMPLOYEES  WHO  REFUSED  TO  SUBMPT  TO  AN  ALCOHOL  TEST  requires 
information  on  the  NUMBER  OF  COVERED  EMPLOYEES  who  refused  to  submit 
to  a  random  or  other  (pre-employment,  post-accident,  reasonable  suspicion,  return 
to  duty,  or  follow-up)  alcohol  test  required  under  the  F/\A  regulation  and  the 
actions  taken  following  the  refusal. 

Page  5  ALCOHOL  TRAINING/EDUCATION  (Section  E)  requires  information  on  the  number 
of  supervisory  personnel  who  have  received  the  required  alcohol  training  during 
the  current  reporting  period. 


V 
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FAA  ALCOHOL  TESTING  MIS  DATA  COLLECHON  FORM  0MB  No.  21 20-0535 


YEAR  COVERED  BY  THIS  REPORT;  1 9_ 
A.  AVIATION  EMPLOYER  INFORMATION 


Company  Name 

FAA  Plan  NO.  I 

FAA  Certificate  No.  | 

1  Street  Address/P .O.  Box  | 

1  ^ 

N - ! - - 

State  j  Zip  Code  | 

Other  Part  121  and/or  Part  135  certificate  holders  included  in  this  report.  (Attach  additional  sheets  if  necessary.) 


1  Company  Name 

Telephone  No.  | 

J _ ) _ ^ _ 

1  Street  Address/P.O.  Box  | 

|C«, 

State  1  Zip  Code  | 

I,  the  undersigned,  certify  that  the  information  provided  on  this  Federal  Aviation  Administration  Alcohol  Testing 
Management  Information  System  Data  Collection  Form  is,  to  the  best  of  my  knowledge  and  belief,  true,  correct  and 
complete  for  the  period  staled. 


Signature  Date 

Title  Telephone  Number 


Title  18,  U,S.C.  Section  1001,  makes  it  a  criminal  offense  subject  to  a  maximum  fine  of  $10,000,  or  imprisonment  for 
not  more  than  5  years,  or  both,  to  knowingly  and  willfully  make  or  cause  to  be  made  any  false  or  fraudulent  statements 
or  representations  in  any  matter  within  the  jurisdiction  of  any  agency  of  the  United  States. 


The  Federal  Aviation  Administration  estimates  that  the  average  burden  tor  this  report  form  is  2.5  hours.  You  may 
submit  any  comments  concerning  the  accuracy  of  this  burden  estimate  or  any  suggestions  for  reducing  the  burden 
to;  FAA  Drug  Abatement  Division  (AAM-800):  U.S.  Department  of  Transportation;  4CX)  7th  St..  S.W.;  Washington,  O.C. 
20590;  OR  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (2120-0535);  Washington,  O.C.  20503. 


B  COVERED  EMPLOYEES 


COVERED  EMPLOYEES 


EMPLOYEE  CATEGORY 

NUMBER  OF  FAA 
COVERED 
EMPLOYEES 

FligM  Cf«wm«fnbw 

NUMBER  OF  EMPLOYEES  COVERED  8Y  MORE  THAN  ONE  DOT 
OPERATING  ADMINISTRATION 
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READ  BEFORE  COMPLETING  THE  REMAINDER  OF  THIS  FORM: 

1 .  All  items  refer  to  the  current  reporting  period  only  (for  example,  January  1 ,  1 994  -  December  31 , 
1994). 

2.  This  report  is  only  for  testing  REQUIRED  BY  THE  FEDERAL  AVIATION  ADMINISTRATION  (FAA) 
AND  THE  U.S.  DEPARTMENT  OF  TRANSPORTATION  (DOT): 

•  Results  should  be  reported  only  for  employees  in  COVERED  POSITIONS  as  defined  by  the  FAA 
alcohol  testing  regulations 

•  The  information  provided  should  only  include  testing  for  alcohol  using  the  standard  procedures 
required  by  DOT  regulation  49  CFR  Part  40. 

3.  Information  on  refusals  for  testing  should  only  be  reported  in  Section  D  ("OTHER  ALCOHOL 
TESTING/PROGRAM  INFORMATION"].  Do  not  include  refusals  for  testing  in  other  sections  of  this 
report. 

4.  Complete  all  items;  DO  NOT  LEAVE  ANY  ITEM  BLANK.  It  the  value  for  an  item  is  zero  (0),  place  a 
zero  (0)  on  the  form. 


C.  ALCOHOL  TESTING  INFORMATION 


2 
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C  ALCOHOL  TESTING  INFORMATION  {cont. 


EMPLOYEE  category 

NUMBER  OF 
SCREENING  TESTS 

NUMBER  OF 
CONFIRMATION 
TESTS 

NUMBER  OF 
CONFIRMATION  TEST 
RESULTS  EQUAL  TO 
OR  GREATER  THAN  * 
0  02,  BUT  LESS  THAN 
004 

NUMBER  OF 

confirmatioiQ  test 

RESULTS  EQUAL  TO 
OR  GREATER  THAN 
004 

1  POST-ACCIDENT 

Crewmember 


f- light  Attendant 


:  light  Instructor 
Aircraft  Dispatcher 


Maintenance 


Ground  Security  Coordinator 
Aviation  Screener 


Air  Traffic  Controller 

Total _ 


Flight  Crewmember 


Flight  Attendant _ 

Flight  Instructor 
Aircraft  Dispatcher 
Maintenance 

Ground  Sgcunty  Coordinator 

Aviation  Screener _ 

Air  Traffic  Controller 

Total _ 


Flight  Crewmember 
Flight  Attendant 
Flight  Instructor 
Aircraft  D.apitcner 
Maintenance 


Ground  Security  Coordinator 


Aviatio'n  Screener _ 

Air  Traffic  Controller 


Total 


Number  of  employees  who  engaged  in  alcohol  misuse  who  were  returned  to  duty^n  a  covered 
position  (having  complied  with  the  recommendations  of  a  substance  abuse  professional  as  described 
in  FAA  fegulationsL  
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C.  ALCOHOL  TESTING  INFORMATION  (cont, 


EMPLOYEE  CATEGORY 

NUMBER  OF 

NUMBER  OF 

NUMBER  OF 

NUMBER  OF 

SCREEf'IINKS  TESTS 

CONFIRMATION 

CONFIRMATION  TEST 

CONFIRMATION  TEST 

TESTS 

RESULTS  EQUAL  TO 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

OR  GREATER  THAN 

0.02,  BUT  LESS  THAN 

0.04 

0.04 

Flight  CrMvm««nber 


Flight  Attandant 


Flight  Instructor 


Aircraft  Dispatcher 


Mairrtenance 


Ground  Security  Coordinator 


Aviation  Scraerter 


Air  Traffic  Controller 


Total 


ACTIONS  TAKEN  ON  VIOLATIONS  OF  THIS  REGULATION 


Number 


Reassigned  to  non-covered  functions: 


Entered  rehabilitation,  if  applicable,  artd/or  returned  to  covered  functkxts; 


Other  ( 


TOTAL 


D.  OTHER  ALCOHOL  TESTING/PROGRAM  INFORMATION 


Number  of  employees  administered  drug  and  alcohol  tests  at  the  same  time  resulting  in  a 
verified  positive  drug  test  and  an  alcohol  test  indicating  an  alcohol  concentration  of  0.04  or 
reater; 


NUMBER  OF  COVERED 
EMPLOYEES 


VIOLATIONS  OF  OTHER  ALCOHOL  PROVISIONS/PROHIBITIONS  OF  THIS  REGULATION 


VIOLATION 


Covered  employee  used  alcohol  while  performing  safety-sensitive  function. 


Covered  employee  used  alcohol  within  4/8  hours  of  performing  safety-sensitive 

function. 


Covered  employee  used  alcohol  before  taking  a  required  post-accident  alcohol 

test. 
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D.  OTHER  ALCOHOL  TESTING/PROGRAM  INFORMATION  (cont. 


EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  AN  ALCOHOL  TEST 


Number  of  covered  employees  who  refused  to  submit  to  an  alcohol  test 
required  under  the  FAA  rule:  _ 


ACTION  TAKEN 


No  lonqer  employed  with  compan 


Reassiqned  to  non-covered  functions: 


Entered  rehabilitation,  if  applicable,  and/or  returned  to  covered 
functions: 


E.  ALCOHOL  TRAINING/EDUCATION 


ALCOHOL  TTtAJNING/EDUCATlON  DURING  CURRENT  REPORTING  PERIOD 

Number 

Number  of  supervisors  who  have  received  initial  training  on  the  specific  contemporaneous  physical, 
behavioral,  and  performance  indicators  of  probable  alcohol  use  as  required  by  FAA  alcohol  testing 
regulations: 
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ALCOHOL  TESTING  MANAGEMENT  INFORMATION  SYSTEM  (MISl 
■EZ"  DATA  COLLECTION  FORM 

INSTRUCTIONS 

The  following  instructions  are  to  be  used  as  a  guide  for  completing  the  Federal  Aviation 
Administration  (FAA)  and  the  U.S.  Department  of  Transportation  (DOT)  Alcohol  Testing  MIS  “EZ" 
Data  Collection  Form.  This  form  should  only  be  used  if  there  are  rto  screening  tests  with  results 
equal  to  or  greater  than  0.02  and  no  alcohol  misuse  to  be  reported  by  your  company.  These 
Instructions  outline  and  explain  the  information  requested  and  indicate  the  probable  sources  for 
this  Information.  This  reporting  form  Includes  three  sections.  These  sections  address  the  data 
elements  required  in  the  FAA/DOT  alcohol  testing  regulations. 

SECTION  A  -  AVIATION  EMPLOYER  INFORMATION  requires  the  company  name  for  which  the 
report  is  prepared,  a  current  address,  the  company’s  FAA  Plan  Identification  Number,  and  the 
FAA  Operating  Certificate  Number  held  by  the  company  (if  any).  Below  the  company  name,  list 
the  name,  address,  and  telephone  number  for  any  other  aviation  companies  covered  under  the 
report,  attaching  additional  sheets,  if  necessary.  Finally,  a  signature  and  title  with  a  date  are 
required  certifying  the  correctness  and  completeness  of  the  information  provided  on  the  form, 
and  a  current  telephone  number  (including  the  area  code)  of  the  individual  who  prepared  the 
report. 

SECTION  B  -  COVERED  EMPLOYEES  requires  a  count  for  each  employee  category  that  must 
be  tested  under  the  FAA/DOT  regulations.  For  the  FAA,  the  covered  employee  categories  are: 
"Flight  Crewmember",  which  includes  pilots,  flight  engineers,  and  navigators:  "Flight  Attendant": 
"Flight  Instructor":  "Aircraft  Dispatcher":  "Maintenance",  which  includes  employees  who  perform 
preventive  maintenance;  "Ground  Security  Coordinator":  "Aviation  Screener";  and  "Air  Traffic 
Controller."  The  most  likely  source  for  this  information  is  the  employer’s  personnel  department. 
These  counts  should  be  based  on  the  company  records  for  the  reported  year.  The  TOTAL  Is  a 
count  of  all  covered  employees  for  all  categories  combined,  i.e.,  the  sum  of  the  columns. 

Additional  information  must  be  completed  if  your  company  employs  FAA  covered  personnel  who 
also  perform  non-aviation  duties  covered  by  the  alcohol  rules  of  one  or  more  other  DOT 
operating  administration.  NUMBER  OF  EMPLOYEES  COVERED  BY  MORE  THAN  ONE  DOT 
OPERATING  ADMINISTRATION,  requires  that  you  identify  the  number  of  employees  in  each 
employee  category  under  the  appropriate  additional  operating  administration(s). 

SECTION  C  -  ALCOHOL  TESTING  INFORMATION  requires  information  for  alcohol  testing.  The 
first  table  requests  information  on  the  NUMBER  OF  ALCOHOL  SCREENING  TESTS  CONDUCTED 
by  employee  category  and  type  of  test.  All  numbers  entered  into  the  pre-employment  category 
section  of  the  table  should  be  separated  into  the  category  of  employment  for  which  the  applicant 
was  applying.  The  other  categories  are  for  employee  testing  and  require  information  for 
company  employees  in  covered  positions  only.  Enter  the  number  of  alcohol  screening  tests 
conducted  by  employee  category  for  each  category  of  testing.  The  testing  categories  include: 
(1)  random,  (2)  post-accident,  (3)  reasonable  suspicion,  (4)  return  to  duty,  and  (5)  follow-up 
testing.  If  no  testing  occurred  zeroes  should  be  entered.  These  numbers  do  not  include  refusals 
for  testing.  Each  column  in  the  table  should  be  added  and  the  answer  entered  in  the  row 
marked  'TOTAL". 
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Following  the  table  that  summarizes  ALCOHOL  TESTING  INFORMATION,  you  must  provide  a 
count  of  the  number  of  employees  who  engaged  in  alcohol  misuse  who  were  return^  to  (^uty 
in  a  covered  position  (having  complied  with  the  recommendations  of  a  substance  abuse 
professional  as  described  in  FAA  regulations).  This  information  should  be  available  from  the 
personnel  office  and/or  alcohol  program  manager. 

SECTION  D  -  OTHER  ALCOHOL  TESTING/PROGRAM  INFORMATION  requires  information  on  the 
NUMBER  OF  COVERED  EMPLOYEES  who  refused  to  submit  to  a  random  or  other  (pre¬ 
employment,  post-accident,  reasonable  suspicion,  return  to  duty,  or  follow-up)  alcohol  test 
required  under  the  FAA  regulation  and  the  action  taken  following  the  refusal.  Indicate  the 
number  of  employees  subjected  to  the  following  actions: 

•  No  longer  employed  with  company  -  include  covered  employees  who  resigned  or  were 

terminated  as  the  result  of  a  refusal  to  submit  to  an  alcohol  test.  *  > 

•  Reassigned  to  rron-covered  functions  -  include  covered  employees  who  were  reassigned 
within  the  company  to  a  non-covered  position  as  the  result  of  a  refusal  to  submit  to  an 
alcohol  test. 

•  Entered  rehabilitation,  if  applicable,  and/or  returned  to  covered  functions  -include  covered 
employees  who  are  undergoing  or  have  completed  a  rehabilitation  program  and/or 
covered  employees  who  have  returned  to  a  covered  function. 

•  Other  -  include  covered  employees  who  did  not  fall  under  one  of  the  previous  options 
and  specify  the  actions  taken. 

SECTION  E  -  ALCOHOL  TRAINING/EDUCATION  requires  information  on  the  number  of 
supervisory  personnel  who  have-  received  the  required  alcohol  training  during  the  current 
reporting  period. 


II 
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FAA  ALCOHOL  TESTING  MIS  "EZ"  DATA  COLLECTION  FORM  0MB  No.‘  21 20-0535 
(No  Alcohol  Misuse) 


YEAR  COVERED  BY  THIS^EPORT;  1 9_ 
A.  AVIATION  EMPLOYER  INFORMATION 


Company  Name 

FAA  Plan  No. 

FAA  Certificate  No. 

Street  Address/P.O.  Box 

City 

State 

Zip  Code 

Other  Part  121  and/or  Part  135  certificate  holders  included  in  this  report.  (Attach  additional  sheets  if  necessary.) 


Company  Name 

Telephone  No. 

J _ ) _ — _ 

1  Street  Address, /P.O.  Box  '  j 

City 

State 

Zip  Code 

I,  the  undersigned,  certify  that  the  information  provided  on  this  Federal  Aviation  Administration  Alcohol  Testing 
Management  Information  System  ‘EZ*  Data  Collection  Form  is.  to  the  best  of  my  knowledge  and  belief,  true,  correct,  and 
complete  for  the  period  stated. 


Date 


telephone  Number 


Title  18,  U.S.C.  Section  1001,  makes  it  a  criminal  offense  subject  to  a  maximum  fine  of  $10,000,  or  imprisonment 
for  not  more  than  5  years,  or  both,  to  knowingly  and  willfully  make  or  cause  to  be  made  any  false  or  fraudulent 
statements  or  representations  in  any  matter  within  the  jurisdiction  of  any  agency  of  the  United  States. 


The  Federal  Aviation  Administration  estimates  that  the  average  burden  for  this  report  form  is  1  hour.  You  may 
submit  any  comments  concerning  the  accuracy  of  this  burden  estimate  or  any  suggestions  for  reducing  the  burden 
to:  FAA  Drug  Abatement  Division  (AAM-800):  U.S.  Department  of  Transportation;  400  7th  St.,  S.W.;  Washington,  D.C. 
20590;  OR  Office  Of  Management  and  Budget.  Paperwork  Reduction  Project  (2120-0535);  Washington.  D.C.  20503. 


B.  COVERED  EMPLOYEES 


COVERED  EMPLOYEES  (  | 

EMPLOYEE  CATEGORY 

NUM3ER  OF  FAA 
COVERED 
EMPLOYEES 

NUMBER  OF  EMPLOYEES  COVERED  BY  MORE  THAN  ONE  DOT 
OPERATING  ADMINISTRATION 

FHWA 

FRA 

FTA 

RSPA  USCG 

Signature 

Title 


Federal  Register  /  Vol.  59,  No.  31  /  Tuesday,  February  15,  1994  /  Rules  and  Regulations  7411 


C.  ALCOHOL  TESTING  INFORMATION 


Aircraft  Dispatcher 


EMPLOYEE 

CATEGORY 

j 

Flight  Crewmember  s 


Flight  Attendant 


Flight  Instructor 


PRE¬ 

EMPLOYMENT 


NUMBER  OF  SCREENING  TESTS  CONDUCTED _ ^ _ 

—  _ 

RANDOM  POST-ACCIDENT  REASONABLE  RETURN  TO  FOaOW-UP 

SUSPICION  DUt'Y 


Ground  Security 
Coordinator _ 

Aviation  Screener  j 


Air  Traffic  Controller 


Number  of  employees  who  engaged  in  alcohol  misuse  who  were  returned  to  duty  in  a  covered  position 
(having  complied  with  the  recommendations  of  a  substance  abuse  professional  as  described  in  FAA 
regulations): 


D.  OTHER  ALCOHOL  TESTING/PROGRAM  INFORMATION 


EMPLOYEES  WHO  REFUSED  TO  SUBMrT  TO  AN  ALCOHOL  TEST 


NUMBER  OF  REFUSALS 


RANDOM  TESTS  OTHER  TESTS 


Number  of  covered  employees  who  refused  to  submit  to  an  alcohol  test  • 
requited  under  the  FAA  rule: _ _ 

_ ACTION  TAKEN _ 

No  loriQer  empioyed  with  company: _ 

Reassigned  to  non-covered  functions: 


Entered  r 


ion,  if  applicable,  and/or  returned  to  covered  furtctions: 


E.  ALCOHOL  TRAINING/EDUCATION 


ALCOHOL  TRAINING/EDUCATfON  DURING  CURRENT  REPORTING  PERIOD 


Number 


Number  of  supervisors  who  have  received  initial  training  on  the  specific  contemporaneous  physical, 
behavioral,  and  performance  indicators  of  probable  alcohol  use  as  required  by  FAA  alcohol  testing 
regulations: 


2 


IFR  Doc  94-2032  Filed  2-3-94;  1:00  pm) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  65. 121, 135 

(Docket  No.  25148;  Notice  No.  94-8] 

RIN  2120-AC33 

Antidrug  Program  for  Personnel 
Engaged  in  Stifled  Aviation 
Activities 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). _ ^ _ 

SUMMARY:  On  November  14, 1988,  the 
FAA  issued  a  final  rule  requiring 
specified  aviation  employers  and 
operators  to  initiate  antidrug  programs, 
including  drug  testing,  for  personnel 
performing  specified  safety-related 
functions.  Subsequently,  on  October  28, 
1991,  the  Omnibus  Transportation 
Employee  Testing  Act  of  1991  (the  Act) 
was  enacted.  Among  other  things,  the 
Act  provided  a  statutory  mandate  for 
drug  testing  in  the  aviation  industry  and 
required  specific  consequences  for 
positive  drug  tests.  This  NPRM  proposes 
amendments  to  certain  provisions  of  the 
FAA’s  antidrug  rule  to  comply  with  the 
Act.  The  NPRM  also  proposes  certain 
other  changes  to  the  antidrug  rule  that 
would  clarify  employer  and  medical 
review  officer  (MRO)  responsibilities  or 
address  other  issues  that  have  been 
identified  since  the  promulgation  of  the 
rule.  These  amending  changes  would 
facilitate  implementation  and 
enforcement  of  the  final  rule. 

DATES:  Comments  must  be  received  on 
or  before  April  18, 1994. 

ADDRESSES:  Comments  on  this  notice 
should  be  mailed,  in  triplicate,  to: 
Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel,  Attn:  Rules  Docket 
(AGC-10),  Docket  No.  25148,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  Comments  that 
are  delivered  to  this  address  must  be 
marked  “Docket  No.  25148.”  Comments 
may  be  examined  in  room  91 5G 
between  8:30  a.m.  and  5  p.m.  on 
weekdays,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Julie  B.  Murdoch,  Office  of  Aviation 
Medicine,  Drug  Abatement  Division 
(AAM-800),  Federal  Aviation 
Administration,  400  7th  Street,  SW., 
Washington,  E)C  20590;  telephone  (202) 
366-6710. 

SUPPLEMENTARY  INFORMATION: 
Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 


Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attn:  Public  Inquiry 
Center  (APA-230),  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484.  Requests 
must  include  the  notice  number  of  this 
NPRM. 

Persons  interested  in  being  placed  on 
a  mailing  list  for  future  rulemaking 
actions  should  request  a  copy  of 
Advisory  Circular  11-2A,  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedures. 

Background 

On  November  21, 1988,  the  FAA 
issued  its  final  antidrug  rule  requiring 
certain  aviation  employers  and 
operators  to  develop  and  to  implement 
an-antidrug  program  for  employees 
performing  specified  aviation  activities 
(53  FR  47024).  Initially,  the  rule  was 
issued  under  the  general  authority  of  the 
FAA  Administrator  to  promulgate 
regulations  relating  to  aviation  safety; 
however,  the  Omnibus  Transportation 
Employee  Testing  Act  of  1991  (the  Act) 
amended  the  Federal  Aviation  Act  of 
1958  (the  FAAct)  to  provide  a  statutory 
mandate  for  drug  testing  of  air  carrier 
employees.  The  Act  also  prescribed 
certain  consequences  for  prohibited 
drug  use  and  mandated  the  use  of  split 
specimen  testing.  This  notice  proposes 
changes  to  the  antidrug  rule  that  would 
conform  the  rule  to  the  requirements  of 
the  Act. 

In  addition  to  the  conforming  changes 
required  by  the  Act,  this  notice  also 
proposes  certain  other  changes  to  the 
antidrug  rule.  Each  of  these  changes 
would  clarify  the  requirements  of  the 
rule,  or  otherwise  address  concerns  that 
have  been  raised  since  the  rule  was 
published.  Although  the  FAA  has 
issued  a  number  of  amendments  to  the 
rule,  most  of  these  amendments  simply 
deferred  the  various  compliance 
deadlines  or  effective  dates  contained  in 
the  rule.  This  notice  includes 
substantive  changes  to  address 
provisions  of  the  rule  that  are  in  some 
cases  unclear,  do  not  comport  with  the 
changes  in  the  final  DOT  drug  testing 
procedures  issued  on  December  1, 1989, 
or  do  not  adequately  address  required 
steps  in  the  implementation  process. 

Many  of  the  issues  underlying  the 
proposed  changes  were  raised  by 
employers  implementing  the  rule,  by 
physicians  performing  MRO  functions, 
and  by  other  federal  agencies.  After 
studying  these  issues,  the  FAA 
determined  that  the  needs  of  the 
industry  would  best  be  served  by  the 
amendments  proposed  in  this 
rulemaking  action.  The  amendments 
would  also  meet  the  needs  of  public 


safety,  and  facilitate  the  compliance  and 
enforcement  mandate  of  the  FAA. 

Discussion  of  the  Proposed 
Amendments 

This  rulemaking  action  encompasses 
a  variety  of  proposed  changes  to  the 
FAA’s  antidnig  regulations,  most  of 
which  would  affect  the  operational 
provisions  of  the  antidrug  rule  found  in 
14  CFR  part  121,  appendix  I.  These 
changes  range  from  minor  technical 
cheinges  to  a  complete  revision  of  the 
MRO  provisions.  Each  of  the  proposed 
changes  is  discussed  in  detail  below. 

Amendments  Required  by  the  Act 

Prohibition  on  Service;  Rehabilitation 
and  Evaluation 

Among  the  amendments  to  the  FAAct 
in  the  Omnibus  Transportation 
Employee  Testing  Act  is  a  section 
entitled  “Prohibition  on  service”  (found 
at  new  FAAct  section  614(b)),  which 
provides  that  no  person  who  is 
determined  to  have  engaged  in  illegal 
drug  use  may  perform  a  safety-sensitive 
function  after  such  determination.  The 
FAA’s  regulations  that  address  use  of 
prohibited  drugs  (see,  e.g.,  14  CFR 
65.46(c),  (d))  already  include  such  a 
prohibition  on  continued  duty; 
however,  these  sections  would  be 
revised  slightly  to  reflect  the  fact  that 
entities  other  ffian  certificate  holders 
(i.e.,  contractor  companies)  can  require 
drug  tests  under  the  antidrug  rule  if  they 
have  an  FAA-approved  antidrug 
program. 

Section  614(b)(2)  of  the  FAAct, 

“Effect  of  Rehabilitation,”  states  that  no 
covered  employee  may  perform  a  safety- 
sensitive  function  after  engaging  in 
prohibited  conduct  unless  he  or  she  has 
completed  a  rehabilitation  program 
under  the  provisions  of  section  614(c)  of 
the  FAAct.  Section  614(c)(1)  requires 
the  Administrator  to  prescribe 
regulations  that  at  a  minimum  provide 
for  the  identification  and  opportunity 
for  treatment  of  employees  in  need  of 
assistance  in  resolving  problems  with 
the  use  of  controlled  substances. 
Further,  the  section  states  that  the 
Administrator  shall  determine  the 
circumstances  xmder  which  such 
employees  shall  be  required  to 
participate  in  such  a  program.  This 
language  recognizes  that  rehabilitation 
may  not  be  appropriate  or  warranted  in 
all  cases  of  prohibited  conduct. 

The  legislatfve  requirement  of  section 
614(b)(2)  is  implemented  in  the 
proposed  revisions  to  paragraph  A, 
section  VII,  of  appendix  I.  The 
legislative  history  of  the  Act  reflected 
the  fact  that  the  FAA  did  not  prescribe 
regulations  with  respect  to  specific 
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types  of  rehaoilitation  in  its  antidrug 
rule.  However,  because  the  Act  requires 
the  FAA  to  prescribe  regulations  under 
which  persons  in  need  of  assistance 
would  be  identified,  this  NPRM 
proposes  to  modify  the  MRO  duties  to 
include  such  identification. 

As  proposed,  each  covered  employee 
who  had  a  positive  drug  test  or  who 
refused  to  submit  to  testing  would  be 
advised  of  all  relevant  resources 
available  to  the  employee.  Further,  each 
such  employee  would  be  evaluated  by 
the  MRO  or,  on  referral  by  the  MRO,  by 
a  substance  abuse  professional  (SAP) 
who  would  determine  whether  and 
what  assistance  the  employee  needed  in 
resolving  problems  associated  with 
prohibited  drug  use.  The  SAP  would 
have  to  be  a  qualified  individual  as 
defined  in  the  NPRM  with  knowledge  of 
and  clinical  experience  in  the  diagnosis 
and  treatment  of  drug  use  and  abuse. 
This  NPRM  would  not  propose  to 
change  any  requirements  concerning 
whether  an  employer  would  provide  or 
pay  for  any  required  treatment,  would 
continue  to  employ,  or  would  hold  a 
position  open  for  the  employee  upon 
completion  of  the  treatment.  As  is 
currently  the  case  under  the  antidrug 
rule,  these  issues  would  be  a  matter  for 
employer/employee  negotiation. 

New  section  614(b)(3j  of  the  FAAct, 
‘‘Performance  of  prior  duties 
prohibited,”  provides  sanctions  for 
employees  who  engage  in  prohibited 
use  of  drugs.  It  provides  that,  under 
certain  circumstances  discussed  below, 
an  individual  shall  not  be  permitted  to 
perform  the  duties  related  to  air 
transportation  that  he  or  she  performed 
prior  to  the  date  he  or  she  engaged  in 
the  prohibited  drug  use.  The  legislation 
does  not  require  that  the  individual's 
employment  be  terminated,  nor  that  he 
or  she  be  reassigned  to  perform  non¬ 
safety-sensitive  functions.  However,  it  is 
an  absolute  bar  to  the  performance  of 
the  same  duties  the  employee  performed 
before  the  violation. 

This  bar  applies  under  four 
circumstances.  The  first  occurs  if  the 
individual  illegally  uses  drugs  ‘‘while 
on  duty.”  The  remaining  prohibitions 
all  relate  to  rehabilitation:  the  absolute 
bar  to  returning  to  duty  applies  if  an 
employee  uses  drugs  after  the  date  of 
enactment,  and 

1.  Had  previously  used  drugs  and 
undergone  a  program  of  rehabilitation 
imder  the  regulations  promulgated 
pursuant  to  the  Act; 

2.  Refused  to  undertake  any  required 
rehabilitation;  or 

3.  Failed  to  complete  any  required 
rehabilitation. 

The  proposed  rule  would  implement 
the  prohibitions  in  two  ways.  First,  the 


applicable  regulatory  sections  (14  CFK 
65.46, 121.455,  and  135.249)  would  be 
revised  to  prohibit  employers  from 
using  any  person  to  perform  the 
function  specified  in  section  III  of 
appendix  I  that  the  individual  was 
performing  if  that  person  had  two 
verified  positive  drug  tests  or  if  the 
individual  used  a  prohibited  drug  while 
performing  such  a  specified  function.  In 
order  to  effectively  administer  this 
provision,  the  FAA  is  proposing  that 
this  prohibition  would  be  effective  for 
tests  occurring  after  the  effective  date  of 
the  final  rule  proposed  in  this  notice. 

This  bar  would  be  limited  to  the 
narrow  prohibition  in  the  Act  and 
would  not  affect  the  performcuice  of 
other  duties.  While  the  FAA  recognizes 
that  a  narrow  bar  could  lead  to 
anomalous  results  (for  example,  a 
person  might  be  barred  from  performing 
screening  duties  but  could  serve  as  a 
pilot),  a  bar  that  is  limited  to  the 
statutory  requirements  is  more  likely  to 
be  consistent  with"  the  requirements  of 
the  Americans  with  Disabihties  Act  or 
other  legal  constraints.  The  FAA  expects 
that  employers  would  exercise 
responsible  judgment  in  determining 
whether  employees  not  expressly  barred 
from  service  should  be  permitted  to 
perform  other  safety-sensitive  duties. 

The  bar  on  two-time  violators  would 
apply  both  to  persons  who  had  gone 
through  rehabilitation  and  to  those  who, 
after  evaluation,  were  determined  not  to 
need  treatment.  Otherwise,  an  employee 
who  was  found  to  need  treatment  and 
had  an  instance  of  recidivism  would  be 
sanctioned,  but  an  employee  who  did 
not  need  assistance  but  simply  chose  to 
use  drugs  again  would  not  be 
sanctioned.  This  proposal  is  made 
under  the  FAA's  gencS^l  statutory 
authority  to  prescribe  regulations 
affecting  aviation  safety. 

Second,  the  bar  following  a  refusal  to 
undertake  or  failure  to  complete 
rehabilitation  would  be  implemented  by 
retaining  the  current  r^uirement  that 
prior  to  returning  to  duty  performing 
safety-sensitive  functions  following  a 
failure  of  an  FAA-mandated  drug  lest  or 
refusal  to  submit  to  such  a  drug  test,  the 
employee  would  have  to  be  evaluated 
by  the  MRO  on  the  specific  issue  of 
compliance  with  any  previously- 
established  treatment  program.  This 
NPRM  also  retains  the  provisions 
regarding  MRO  recommendations  for 
return  to  duty,  with  the  modification 
that,  based  on  the  requirements  of  the 
Act,  the  MRO  cannot  recommend  return 
to  duty  if  an  individual  has  failed  to 
comply  with  a  specified  rehabilitation 
program.  The  FAA  has  chosen, 
however,  not  to  propose  a  definite  time 
period  during  which  the  employee  must 


agree  to  undertake  or  complete  the 
prescribed  rehabilitation.  This  allows 
for  the  denial  phase  that  most  people  go 
through  when  first  confronted  with 
evidence  of  a  drug  problem. 

Split  Specimen  Testing 

Split  specimen  testing  is  a  procedure 
under  which  an  original  urine  specimen 
is  divided  into  two  containers,  each  of 
which  is  sealed,  labeled,  and 
maintained  separately.  If  the  primary 
specimen  tests  positive,  the  split  or 
secondary  specimen  can  be  tested  to 
ensure  that  the  confirmed  positive  w£is 
not  caused  by  error  or  tampering.  The 
FAA’s  final  antidrug  rule  was  silent  on 
the  issue  of  split  specimen  testing; 
however,  the  DOT  final  rule  (49  CFR 
part  40)  included  a  provision  under 
which  employers  could  offer  the  option 
of  split  specimen  testing  (49  CFR 
40.25(f)(10)(ii)).  In  accordance  with  the 
requirements  of  the  Act,  DOT  has 
revised  its  procedural  rule  to  require 
split  specimen  testing  for  all  drug 
testing  performed  imder  the  auspices  of 
the  FAA  antidrug  rule  (and  those  of  the 
Federal  Highway  Administration,  the 
Federal  Railroad  Administration,  and 
the  Federal  Tremsit  Administration). 
Under  this  proposal,  split  specimen 
testing  would  be  in  lieu  of  the  right  to 
request  a  retest  of  the  original  specimen 
(see  proposed  revisions  to  section  VI, 
paragraph  C  of  appendix  I). 

Both  the  Act  and  the  DOT  revised  rule 
provide  that  an  employee  is  entitled  to 
split  specimen  testing  if  the  employee 
requests  such  testing  within  3  days  of 
receiving  notice  of  the  positive  test 
result.  However,  as  provided  in  49  CFR 
part  40,  a  request  to  have  a  split 
specimen  tested  made  after  the  3-day 
period  must  be  honored  if  the  employee 
provides  an  adequate  explanation  of  the 
delay,  and  in  other  cases  the  employer 
may  voluntarily  agree  to  the  test  of  the 
spht  specimen.  Finally,  as  proposed,  no 
employer  or  agency  action  would  be 
stayed  during  the  request  period  or 
while  waiting  for  spht  specimen  test 
results. 

Clarifying  Amendments 
Rule  Language 

Thi^  NPRM  provides  notice  that  in 
the  final  rule  subsequent  to  this  NPRM, 
the  FAA  will  amend  the  antidrug  rule 
to  change  the  terms  “passing”  and 
“failing”  a  drug  test.  All  of  the  DOT 
agencies  that  require  drug  testing, 
including  the  FAA,  have  received 
reports  of  some  confusion  in  their 
respective  industries  regarding  the  use 
of  the  terms  passing  and  failing  a  drug 
test  and  how  those  terms  relate  to 
different  drug  test  results  (i.e.. 
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confirmed  or  verified  positive  or 
negative  test,  cancelled  tests,  etc.). 
Currently,  under  the  antidrug  rule,  an 
individual  does  not  “fail”  a  drug  test 
until  the  test  result  has  been  verified 
positive  by  a  MRO.  Similarly,  “passing” 
a  drug  test  requires  a  verified  negative 
test  result.  Although  this  NPRM  does 
not  include  each  Elected  section,  the 
final  rule  will  change  these  terms 
wherever  they  are  used  throughout  the 
antidrug  rule  to  the  more  accurate 
“verified  positive”  or  “verified 
negative.” 

Contract  Air  Traffic  Control  Facilities 

When  the  FAA’s  final  antidrug  rule 
was  published  in  1988,  air  traffic 
control  (ATC)  facilities  operated  imder 
contract  with  the  FAA  were  explicitly 
excluded  from  coverage  under  the  rule. 

It  was  originally  intended  that 
employees  of  such  facilities  would  be 
included  in  the  FAA’s  program  (for  its 
own  employees).  Subsequently, 
however,  it  was  determined  that 
employees  of  contract  ATC  facilities 
should  be  subject  to  the  FAA’s  rules  for 
the  aviation  industry.  ’This  notice 
proposes  to  change  the  definition  of 
covered  employers  to  include  such 
facilities.  The  FAA’s  air  traffic  control 
facilities  and  facifities  operated  by  the 
military  (whether  directly  or  by 
contract)  would  not  be  affected  by  this 
proposal. 

Refusal  to  Submit  to  Testing 

The  final  antidrug  rule  included 
amendments  to  the  airmen  certification 
sections  of  the  FAA’s  regulations  under 
which  a  refusal  to  submit  to  testing 
could  be  the  basis  for  a  certificate 
action.  However,  the  rule  did  not  have 
an  express  requirement  for  employers  to 
notify  the  FAA  of  refusals  or  a  specific 
mechanism  for  providing  such  notice. 
This  proposed  section  (paragraph  E  of 
section  VI  of  appendix  I  to  part  121) 
would  correct  this  gap  in  the 
requirements  of  the  rule.  It  should  be 
noted  that  the  current  antidrug  rule  with 
respect  to  the  limitation  on  sanctions  for 
refusals  of  preemployment  tests  would 
not  be  changed.  As  is  currently  the  case, 
an  individual  who  refuses  to  submit  to 
preemployment  testing  would  be  subject 
to  follow-up  testing  (what  is  now  called 
return  to  duty  testing)  if  he  or  she  is 
subsequently  hired,  because  the 
individual  might  have  refused  based  on 
recent  drug  use.  'The  individual  would 
not,  however,  be  subject  to  certificate 
action  for  declining  what  is  essentially 
a  test  taken  voluntarily  as  a 
precondition  to  performing  safety- 
sensitive  duties  (and,  similarly,  ^s  rule 
does  not  propose  certificate  action  for  a 


refusal  to  submit  to  the  recharacterized 
return  to  duty  test). 

Employees  Covered  By  the  Antidrug 
Rule 

The  NPRM  proposes  to  modify  the 
specified  safety-sensitive  duties  slightly 
to  parallel  the  classes  of  covered 
functions  in  the  FAA’s  new  alcohol 
misuse  prevention  program  rule  (14  CFR 
part  121,  appendix  J).  lliis  modification 
is  not  intended  to  significantly  change 
the  antidrug  rule’s  coverage.  'The  most 
significant  changes  are  the  elimination 
of  flight  test  and  ground  instruction 
duties.  The  former  category  would  be 
eliminated  because  the  FAA  has 
determined  that  as  a  practical  matter, 
these  duties  are  essentially  subsumed  in 
flight  crewmember  or  flight  instructor 
duties.  Ground  instruction  duties  would 
be  eliminated  based  on  the  FAA’s  desire 
to  reduce  the  burden  of  the  antidrug 
rule  on  the  industry  and  the 
determination  that  individuals 
performing  such  duties  could  be 
removed  from  the  program  without 
jeopardizing  public  safety.  Additionally, 
the  FAA  would  propose  an  editorial 
change  to  the  current  category  of 
“aviation  security  or  screening  duties.” 
As  revised,  separate  categories  of 
“aviation  screening  duties”  and 
“ground  security  coordinator  duties” 
would  be  established.  This  change 
would  clarify  the  FAA’s  original  intent 
with  resp)ect  to  covered  security 
functions. 

Preemployment  Testing 

This  NPRM  proposes  to  revise  the 
antidrug  rule’s  preemployment  testing 
provision  (paragraph  A  of  section  V  of 
appendix  I)  to  make  the  provision  less 
burdensome.  'The  final  antidrug  rule 
required  preemplo)Tnent  testing  before 
an  individual  could  be  hired  to  perform 
a  function  specified  in  appendix  I.  As 
interpreted  by  the  FAA,  testing  was  ' 
required  of  individuals  not  currently 
employed  by  the  employer,  of  current 
employees  moving  from  a  non-covered 
to  a  covered  function,  and  in 
circumstances  where  an  employee  was 
removed  from  the  random  testing  pool 
or  imavailable  for  testing  for  an 
extended  period  of  time.  Individuals 
who  had  failed  or  refused  to  submit  to 
an  FAA-mandated  drug  test  also  had  to 
pass  a  preemployment  test  prior  to 
performing  or  returning  to  safety- 
sensitive  duties. 

The  FAA  continues  to  believe  that 
preemployment  drug  testing  has  utility 
for  those  individuals  who  have  not 
previously  been  subject  to  the  FAA- 
approved  random  dr  testing  program 
of  an  employer.  However,  we  have 
reassess^  the  need  for  preemployment 


testing  in  other  situations,  such  as  when 
an  employee  has  been  on  leave  of 
absence  or  working  outside  the  territory 
of  the  United  States.  Therefore,  the  FAA 
proposes  to  only  require 
preemployment  testing  of  an  individual 
prior  to  the  first  time  ^e  individual 
performs  a  safety-sensitive  function  for 
an  employer.  Such  an  individual  would 
have  to  pass  a  preemployment  test  prior 
to  performing  a  safety-sensitive  function 
and  the  employer  could  not  permit  the 
individual  to  perform  such  a  function 
until  the  employer  receives  a  negative 
preemployment  test  result.  Employers 
would  be  permitted  to  require 
submission  to  preemployment  testing  in 
cases  where  an  employee  previously 
subject  to  random  testing  by  that 
employer  has  been  removed  from  the 
random  testing  pool  for  reasons  other 
than  a  failure  of  an  FAA-mandated  drug 
test  or  refusal  to'submit  to  such  testing. 

Return  to  Duty  and  Follow-up  Testing 

The  FAA’s  final  antidrug  rule 
includes  the  category  of  “testing  after 
retiun  to  duty”  (paragraph  F,  section  V, 
appendix  I),  imder  which  individuals 
who  had  been  hired  to  perform  or 
returned  to  the  performance  of  covered 
functions  after  faihng  or  refusing  to 
submit  to  an  FAA-mandated  drug  test 
must  be  subject  to  unannounced  testing. 
As  noted  above,  the  type  of  test  required 
before  returning  to  duty  was 
characterized  as  a  preemployment  test. 

Based  on  employer  reports  and 
compliance  inspections,  the  FAA  has 
determined  that  the  nomenclature  used 
for  testing  after  a  drug  test  failure  or 
refusal  is  causing  confusion  in  the 
industry.  Additionally,  during  drafting 
of  the  alcohol  testing  regulations  the 
FAA  determined  that  the  threshold  test 
necessary  to  ensiure  an  employee  is 
alcohol  free  following  a  failed  or  refused 
test  would  be  best  understood  if  it  were 
called  the  “return  to  duty  test”  and 
unannounced  testing  conducted  after 
the  individual  has  b^n  placed  in  a 
covered  function  is  more  accurately 
referred  to  as  “follow-up”  testing.  The 
FAA  proposes  to  amend  the  section  V 
of  appendix  I  to  reflect  this 
nomenclature.  As  revised,  therefore,  an 
individual  who  failed  or  refused  a 
preemployment  test  would  have  to  pass 
another  preemployment  test  before 
performing  safety-sensitive  duties,  and, 
after  evaluation  and  compliance  with 
any  required  rehabilitation,  would  then 
be  subject  to  follow-up  testing.  An 
employee  who  failed  or  refused  another 
typ>e  of  test  (e.g.,  random)  would  have  to 
pass  a  return  to  duty  test  before 
returning  to  the  performance  of  safety- 
sensitive  duties,  and  would  then  be 
subject  to  follow-up  testing  if  he  or  she 
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was  returned  to  safety-sensitive  duties. 
Like  all  FAA-mandated  tests,  return  to 
duty  and  follow  up  tests  would  have  to 
be  performed  in  accordance  with  the 
requirements  of  appendix  I  and  the 
testing  procedures  in  49  CFR  part  40. 

The  FAA  is  also  proposing  two  other 
changes  that  would  parallel  the 
provisions  of  the  alcohol  rule.  The  first 
change  would  be  the  addition  of  a 
mandatory  minimum  number  of  drug 
tests  during  an  individual’s  first  12 
months  after  being  hired  for  or  returning 
to  the  performance  of  safety  sensitive 
functions  after  the  individual  has  had  a 
verified  positive  FAA-mandated  drug 
test.  As  proposed  the  individual  would 
have  to  undergo  at  least  six  tests  before 
follow-up  testing  could  be  terminated. 
The  second  change  would  permit  the 
employer  to  direct  the  individual  to 
imdergo  alcohol  testing,  as  well  as  drug 
testing,  if  the  medical  review  officer 
determines  that  such  testing  would  be 
appropriate.  This  provision  would 
address  the  situation  of  polysubstance 
abuse. 

The  FAA  is  requesting  specific 
comment  on  whether  to  amend  the 
antidrug  rule  to  establish  a  minimum 
number  of  follow-up  tests.  The  FAA’s 
alcohol  misuse  prevention  program 
requires  a  minimum  of  six  follow-up 
alcohol  tests  in  the  first  12  months  after 
an  employee  has  been  returned  to 
safety-sensitive  duties.  Several  other 
DOT  agemcies  have  added  a  similar 
minimum  number  of  test  to  their 
antidrug  rules.  The  Federal  Railroad 
Administration  is  amending  its  rule 
based  on  information  from  its  industry 
that  indicates  that  medical  professionals 
have  been  reluctant  to  require  follow-up 
tests. 

The  FAA  has  not  had  the  same 
experience  with  follow-up  testing;  our 
information  indicates  that  aviation 
medical  review  officers  are  generally 
establishing  appropriate  schedules  for 
follow-up  testing.  However,  the  FAA 
requests  comment  on  whether  a 
schedule  for  the  first  year  after  return 
should  be  established  by  regulation, 
rather  than  leaving  follow-up  testing 
entirely  within  the  discretion  of  the 
MRO  and  the  employer.  The  FAA  also 
seeks  comment  on  whether  six  tests 
would  be  the  appropriate  number  or 
whether  fewer  tests  should  be  required. 
Finally,  the  FAA  requests  comments  on 
whether  requiring  a  minimiun  number 
of  follow-up  tests  would  affect  the 
likelihood  that  an  employer  would 
return  an  individual  to  safety-sensitive 
duties  after  a  positive  drug  test. 

Medical  Review  Officer  Functions 

As  proposed  in  this  NPRM,  section 
vn  of  appendix  I  would  be  substantially 
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revised.  First,  changes  in  the  DOT  final 
rule  (49  CFR  part  40),  which  establishes 
the  duties  of  the  MRO  in  the  verification 
process,  have  superseded  the  FAA’s 
rule.  Rather  than  reiterate  the 
duplicative  provisions  of  the  DOT  rule, 
which  are  subject  to  change,  the  FAA 
antidrug  rule,  as  revised,  would 
generally  cite  to  the  applicable 
provisions  of  the  DOT  rule  and 
incorporate  them  (and  therefore  any 
future  amendments)  by  reference.  This 
is  the  same  approach  as  that  taken  in  the 
FAA’s  current  rule  with  regard  to 
specimen  collection. 

The  MRO  duties  would  be  revised  to 
require  the  MRO  to  inquire  whether  an 
individual  holds  a  part  67  airman 
medical  certificate,  to  process  requests 
for  split  specimen  testing,  and  to 
evaluate  or  refer  the  individual  to  an 
SAP  as  discussed  above.  The  NPRM 
would  also  clarify  the  MRO’s  specific 
duties  in  the  case  of  an  employee  or 
applicant  who  holds  a  part  67  airman 
medical  certificate  or  who  would  be 
required  to  hold  such  a  certificate  to 
perform  a  covered  function  for  an 
employer. 

Although  the  final  antidrug  rule  set 
forth  some  of  the  MRO  duties  with 
respect  to  airmen  medical  certificate 
holders,  the  FAA  has  determined  from 
compliance  inspections  that  these 
provisions  are  not  sufficiently  clear.  The 
antidrug  rule  also  did  not  include 
timeframes  for  submission  of  the  reports 
required  to  be  seiii  to  the  Federal  Air 
Surgeon  (FAS)  and  the  address  for 
submission  is  no  longer  correct.  These 
omissions  have  led  to  confusion  and 
occasionally  to  significant  delays  in 
notification  to  the  FAS.  As  proposed, 
MROs  would  have  5  working  days 
following  verification  of  a  positive  test 
result  in  which  to  make  a  determination 
regarding  probable  drug  dependence. 
They  would  be  required  to  forward  all 
documents  pertaining  to  the  test  result, 
verification,  dependency,  and  return  to 
duty  recommendations,  if  any,  to  the 
FAS  within  7  working  days  of  verifying 
the  positive  test  result. 

Finally,  new  provisions  would  be 
added  to  the  MRO  section  to  clarify  the 
issue  of  recordkeeping  by  the  MRO. 
Although  MROs  currently  maintain 
records  necessary  for  accomplishing' 
their  duties,  essentially  as  agents  of 
employers,  there  was  no  express 
authorization  or  requirement  to 
maintain  such  records  in  the  final 
antidrug  rule.  The  proposed  section 
would  rectify  this  oversight. 

Antidrug  Program  Plan  Submission 

Several  changes  are  proposed  in  this 
NPRM  to  the  plan  submission 
provisions.  First,  the  address  to  which 


plans  are  to  be  submitted  would  be 
changed.  Second,  the  "transition” 
provisions  of  the  rule  for  new  aviation 
employers  (paragraph  A.sf,  section  IX) 
would  be  changed  to  eliminate  the 
substantial  grace  period  previously 
provided.  When  the  rule  was  first 
promulgated,  it  allowed  all  new  covered 
employers  a  significant  period  of  time  to 
develop  antichmg  program  plans,  submit 
the  plans  to  the  FAA  for  approval,  and 
implement  the  programs  set  forth  in  the 
plans.  The  delay  was  necessary  because 
the  antidrug  rule  was  new  both  to  the 
industry  and  to  the  FAA.  Since  the 
promulgation  of  the  rule,  however,  the 
industry  and  the  FAA  have  made  great 
strides  in  incorporating  drug  testing  in 
the  normal  course  of  the  aviation 
business.  Published  guidance  is 
available  from  the  FAA  and  from  private 
sector  entities,  and  antidrug  programs 
are  generally  running  smoothly  at 
aviation  entities  of  all  sizes.  Given  the 
wealth  of  material  and  experience  now 
available,  there  is  no  longer  a  reason  to 
permit  carriers  to  begin  operations 
without  having  implemented  an  FAA- 
approved  antidrug  program. 

'The  FAA  noted  in  the  preamble  to  the 
final  rule  that  the  timeframes  for  new 
businesses  might  be  accelerated  in  the 
future  (53  FR  47043;  November  21, 
1988),  and,  accordingly,  this  NPRM 
proposes  amending  the  final  rule  to 
prohibit  covered  employers  from 
beginning  operations  without  an 
approved  antidrug  program.  The 
program  would  have  to  be  implemented, 
and  all  covered  employees  subject  to 
testing,  not  later  than  ^e  inception  of 
operations.  As  proposed,  any  person 
hired  by  a  new  certificate  holder  to 
perform  a  covered  function  after  the 
issuance  of  the  certificate  would  have  to 
undergo  preemployment  testing. 
Additionally,  each  new  employer  would 
have  to  ensure  that  employees 
performing  covered  functions  by 
contract  were  subject  to  an  FAA- 
approved  antidrug  program  within  60 
days  of  the  implementation  of  the 
employer’s  program.  This  requirement 
will  impose  no  significant  burden  on 
new  operators  and  any  burden  is 
outweighed  by  the  benefits  gained  by 
public  safety. 

Thud,  the  consortium  plan 
submission  section  would  be  revised  to 
require  that  each  consortium  program 
must  provide  for  notification  to  the  FAA 
of  changes  in  membership.  Finally,  a 
new  provision  (section  DC,  paragraph 
A.8.)  would  expressly  state  the  now- 
implicit  responsibility  of  covered 
employers  to  ensure  that  they  are  • 
continuously  covered  under  an 
approved  antidnig  program.  This 
section  reflects  the  FAA’s  recognition  of 
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the  fluid  nature  of  the  aviation  industry, 
in  which  locations,  contracts,  and  even 
corporate  identities  are  sub)ect  to 
frequent  changes. 

Employees  Located  Outside  the  U.S. 

The  FAA’s  final  antidrug  rule  applied 
to  employees  performing  covered 
functions  for  the  specified  employers 
regardless  of  whether  the  employees 
were  located  within  the  territory  of  the 
United  States  or  were  located  in  a 
foreign  country.  In  recognition  of  the 
international  implications  of  the  rule, 
however,  the  efiective  date  of  the  rule 
with  respect  to  employees  located 
outside  the  territory  of  the  U.S.  was 
deferred  on  a  number  of  occasions,  most 
recently  to  Janimry  2, 1995.  Although 
the  FAA  has  been  pursuing  multilateral 
initiatives  through  the  International 
Civil  Aviation  C^anization  (ICAO), 
there  are  still  significant  practical  and 
legal  concerns  surrormding 
implementation  of  the  antidrug  rule 
outside  the  territory  of  the  United 
States.  Based  on  the  issues  and  concerns 
that  have  been  raised,  the  FAA  is 
proposing  to  substantially  revise  the 
international  section  of  the  antidrug  rule 
(section  XII,  appendix  I). 

As  proposed,  no  employee  located 
outside  the  territory  of  the  United  States 
could  be  tested  for  illegal  drug  use 
under  the  provisions  of  appendix  I.  To 
ensiue  proper  selection  for  random 
testing,  an  employer  would  be  required 
to  remove  from  the  random  testing  pool 
any  employee  assigned  to  perform 
covered  functions  solely  outside  the 
territory  of  the  United  States,  since  such 
an  employee  would  not  be  available  for 
testing.  The  employee  would  have  to  be 
returned  to  the  random  testing  pool  as 
soon  as  the  employee  once  more  began 
to  perform  functions  wholly  or  partially 
within  the  territory  of  the  United  States. 
As  noted  above,  the  employer  would 
have  the  option  of  requiring  the 
employee  to  undergo  a  preemployment 
test  prior  to  returning  to  the 
performance  of  a  covered  function 
within  the  territory  of  the  United  States 
(and  therefore  to  the  random  testing 
pool).  This  section  would  be  further 
amended  to  provide  that  the  provisions 
of  appendix  I  would  not  apply  to 
employees  performing  functions 
specified  in  appendix  I  by  contract 
outside  the  territory  of  the  United 
States.  Although  the  FAA  is  cognizant 
of  concerns  about  safety  and  economic 
parity  that  would  be  raised  by  such  an 
exclusion,  the  FAA  proposes  that 
extraterritorial  application  of  the 
artidrug  rule,  with  its  significant 
logistic^  issues  and  possible  conflicts 
with  local  laws,  should  not  be  pursued. 


Paperwork  Reduction  Act  Approval 

The  recordkeeping  and  reporting 
requirements  of  the  final  antidrug  rule, 
issued  on  November  14  1988,  were 
previously  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980.  The 
OMB  approval  is  under  control  number 
2120-0535.  The  recordkeeping  and 
reporting  requirements  proposed  in  this 
notice  will  be  submitted  to  OMB  for 
approval.  Comments  on  these 
requirements  should  be  submitted  to  the 
Office  of  Information  and  Regulatory 
Afiairs  (OMB).  New  Executive  Office 
Building,  room  3001,  Washington,  DC 
20503;  attention:  FAA  Desk  Officer.  A 
copy  should  be  submitted  to  the  FAA’s 
docket.  The  following  is  a  synopsis  of 
the  paperwork  burden  associate  with 
this  notice: 

Title:  Antidrug  Program  for  Personnel 
Engaged  in  Specified  Aviation  Activities 

Need  for  Information:  This 
information  is  needed  to  ensiue 
compliance  with  the  requirements  of  the 
FAA’s  antidrug  rule  and  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991. 

Proposed  Use  of  Information:  The 
information  submitted  is  intended  to  be 
used  for  monitoring  industry 
implementation  of  and  compliance  with 
the  FAA’s  antidrug  rule  and  in 
evaluating  the  effectiveness  of  the 
program. 

Frequency: 

Antidrug  Program  Plan:  One  time 
submission  for  FAA  review  and 
approval. 

Antidrug  Program  Plan  Amendments: 
One  time  submission  for  FAA  review 
and  approval  as  changes  to  plans  occur 
or  are  required. 

Statistical  Report:  Annual. 

Burden  Estimate:  11,993  hrs. 

Respondents:  Specified  aviation 
employers. 

Average  Burden,  Hours/Respondent/ 
Year:  10.5  (Reporting);  1.0 
(Recordkeeping). 

Federalism  Implications 

The  amendments  proposed  in  this 
NPRM  would  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  the  FAA  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 


Regulatory  Evaluation  Summary 

The  FAA  has  determined  that  this 
proposal  is  not  major  as  defined  in 
Executive  Order  12866.  Therefore,  a  full 
regulatory  analysis  that  includes 
identification  and  evaluation  of  cost- 
reducing  alternatives  to  the  proposal  has 
not  been  prepared.  Instead,  the  FAA  has 
prepared  a  more  concise  regulatory 
evaluation  that  analyzes  only  this 
proposal.  'The  FAA  does  not  expect  that 
this  proposed  rule  would  have  a 
significant  economic  effect  on  a 
substantial  niunber  of  small  entities  or' 
on  international  trade. 

A  copy  of  the  complete  regulatory 
evaluation,  regulatory  flexibihty 
determination,  and  international  trade 
assessment  has  been  placed  in  the 
docket.  A  copy  may  obtained  by 
ccmtacting  the  office  identified  imder 
“FOR  FURTHER  INFORMATION  CONTACT.’’ 

Significance 

This  rule  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  although  it  may  result 
in  a  small  increase  in  costs  for 
consumers,  industry,  or  Federal,  State, 
or  local  agencies.  The  FAA  has 
determined,  however,  that  this  rule 
involves  issues  of  substantial  interest  to 
the  public.  Therefore,  the  FAA  has 
determined  that  the  rule  is  significant 
vmder  the  Executive  Order  12866  and 
the  Regulatory  Policies  and  Pre^dures 
of  the  Department  of  Transportation  (44 
FR 11034;  February  2, 1979). 

List  of  Subjects 
UCFRPartes 

Aircraft,  Airmen.  Air  safety.  Air 
transportation,  Aviation  safety.  Drug 
abuse.  Drugs,  Narcotics,  Safety, 
Transportation. 

14  CFR  Part  121 

Air  carriers.  Aircraft,  Aircraft  pilots. 
Airmen.  Airplanes,  Air  transportation. 
Aviation  safety.  Drug  abuse.  Drugs, 
Narcotics.  Pilots,  Safety,  Transportation. 

14  CFR  Part  135 

Air  carriers.  Aircraft,  Aircraft  pilots. 
Airmen,  Airplanes,  Air  taxi.  Air 
transportation.  Aviation  safety.  Drug 
abuse.  Drugs,  Narcotics,  Pilots,  Safety, 
Transportation. 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  parts  65, 

121,  and  135  as  follows: 

Part  65-CERTIFICATION:  AIRMEN 
OTHER  THAN  FLIGHT 
CREWMEMBERS 

1.  *1110  authority  citation  for  part  65 
continues  to  read  as  follows: 
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Authority;  49  U.S.C  1354(a),  1355, 1421, 
1422,  and  1427  (revised.  Pub.  L.  102-143, 
October  28, 1991);  49  U.S.C.  106(g)  (revised. 
Pub.  L.  97-449,  January  12, 1983). 

2.  Section  65.46  is  amended  by 
revising  paragraphs  (a)(2),  (d),  and  (e) 
and  by  adding  paragraph  (g)  to  read  as 
follows: 

§  65.46  Use  of  prohibited  drugs. 

(a)*  *  * 

(2)  An  employer  means  an  air  traffic 
control  facility  not  operated  by  the  FAA 
or  by  or  imder  contract  to  the  U.S. 
military  that  employs  a  person  to 
perform  an  air  traffic  control  function. 

*  *  •  *  *  * 

(d)  Except  as  provided  in  paragraph 
(e)  of  this  section,  no  employer  may 
knowingly  use  any  person  to  perform, 
nor  may  any  person  perform  for  an 
employer,  either  dir^ly  or  by  contract, 
any  air  traffic  control  function  if  that 
person  failed  or  refused  to  submit  to  a 
drug  test  required  by  appendix  I  to  part 
121  of  this  chapter. 

(e)  Paragraph  (d)  of  this  section  does 
not  apply  to  a  person  who  has  received 
a  recommendation  to  be  hired  or  to 
return  to  duty  from  a  medical  review 
ofiicer  in  accordance  with  appendix  I  to 
part  121  of  this  chapter  or  who  has 
received  a  special  issuance  medical 
certificate  after  evaluation  by  the 
Federal  Air  Surgeon  for  drug 
dependency  in  accordance  with  part  67 
of  this  chapter,  unless  the  person  had 
previously  failed  a  drug  test  required 
under  that  appendix,  both  such  failures 
occurring  after  [THE  EFFECTIVE  DATE  OF 
THE  RNAL  RULE). 

***** 

(g)  No  employer  may  knowingly  use 
any  person  to  perform,  nor  may  any 
person  perform  for  an  employer,  either 
directly  or  by  contract,  any  air  traffic 
control  function  if  that  person  used  a 
prohibited  drug  during  the  performance 
of  an  air  traffic  control  function  directly 
or  by  contract  for  an  employer  after  [THE 
EFFECTIVE  DATE  OF  THE  RNAL  RULE). 

PART  121— CERTIFICATION  AND 
OPERATIONS:  DOMESTIC,  FLAG,  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

3.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1355, 1356, 
1357, 1401, 1421-1430, 1485,  and  1502 
(revised  Pub.  L.  102,143,  October  28, 1991); 
49  U.S.C.  106(g)  (revised.  Pub.  L.  97-449, 
January  12, 1983). 

4.  Section  121.455  is  amended  by 
revising  paragraphs  (c)  and  (d)  and  by 
adding  paragraph  (e)  to  read  as  follows: 


§121.455  Use  of  prohibited  drugs. 

***** 

(c)  Except  as  provided  in  paragraph 

(d)  of  this  section,  no  certificate  holder 
may  knowingly  use  any  person  to 
perform,  nor  may  any  person  perform 
for  a  certificate  holder,  either  directly  or 
by  contract,  any  function  listed  in 
appendix  I  to  this  part  if  that  person 
failed  or  refused  to  submit  to  a  drug  test 
required  by  that  appendix. 

(d)  Paragraph  (c)  of  this  section  does 
not  apply  to  a  person  who  has  received 
a  recommendation  to  be  hired  or  to 
return  to  duty  from  a  medical  review 
officer  in  accordance  with  appendix  I  to 
this  part  or  who  has  received  a  special 
issuance  medical  certificate  after 
evaluation  by  the  Federal  Air  Surgeon 
for  drug  dependency  in  accordance  with 
part  67  of  tffis  chapter;  provided, 
however,  that  no  person  shall  be 
permitted  to  perform  the  function 
specified  in  appendix  I  that  he  or  she 
was  performing  prior  to  failing  a  drug 
test  if  the  person  had  previously  fail^ 

a  drug  test  required  under  that 
appendix,  both  such  failures  occurring 
after  [THE  EFFECTIVE  DATE  OF  THE  FINAL 
RULE). 

(e)  No  certificate  holder  may 
knowingly  use  any  person  to  perform, 
nor  may  any  person  perform  for  a 
certificate  holder,  either  directly  or  by 
contract,  the  function  specified  in 
appendix  I  performed  by  that  person  if 
the  person  used  a  prohibited  drug 
during  the  performance  of  the  function 
directly  or  by  contract  for  an  employer 
as  defined  in  that  appendix  after  [THE 
EFFECTIVE  DATE  OF  THE  FINAL  RULE). 

Appendix  I  to  Part  121 — Drug  Testing 
Program 

5.  Section  II  (Definitions)  of  Appendix 
I  is  amended  by  revising  the  first 
sentence  of  the  definitions  of  employee 
and  employer  and  by  adding  the 
definition  of  substance  abuse 
professional  to  read  as  follows: 

Appendix  I  to  Part  121 — ^Drug  Testing 
Program 

***** 

n.  Definitions 

***** 

Employee  is  a  person  who  performs,  either 
directly  or  by  contract,  a  function  listed  in 
section  III  of  this  appendix  for  an  employer, 
as  defined  in  this  appendix.  •  *  • 

Employer  is  a  part  121  certificate  holder,  a 
part  135  certificate  holder,  an  operator  as 
defined  in  §  135.1(c)  of  this  chapter,  or  an  air 
traffic  control  fecility  not  operated  by  the 
FAA  or  by  or  under  contract  to  the  U.S. 
military.  *  •  * 

***** 

Substance  abuse  professional  means  a 
licensed  physician  (Medical  Doctor  or  Doctor 


of  Osteopathy),  or  a  licensed  or  certified 
psychologist,  social  worker,  employee 
assistance  professional,  or  addiction 
counselor  (certified  by  the  National 
Association  of  Alcoholism  and  Drug  Abuse 
Counselors  Certification  Commission)  with 
knowledge  of  and  clinical  experience  in  the 
diagnosis  and  treatment  of  disorders  related 
to  drug  use  and  abuse. 

6.  Section  III  of  Appendix  I 
(Employees  Who  Must  Be  Tested)  is 
revised  to  read  as  follows: 

Appendix  I  to  Part  121 — ^Drug  Testing 
Program 

•  •  •  *  * 

in.  Employees  Who  Must  Be  Tested 

Each  person  who  performs  a  function 
listed  in  this  section  directly  or  by  contract 
for  an  employer  mxist  be  tested  pursuant  to 
an  FAA-approved  antidrug  program 
conducted  in  accordance  with  this  appendix: 

a.  Flight  crewmember  duties. 

b.  Flight  attendant  duties. 

c.  Flight  instruction  duties. 

d.  Aircraft  dispatcher  duties. 

e.  Aircraft  maintenance  or  preventive 
maintenance  duties. 

f.  Ground  security  coordinator  duties. 

g.  Aviation  screening  duties. 

h.  Air  traffic  control  duties. 

7.  Section  V  of  Appendix  I  (Types  of 
Drug  Testing  Required)  is  amended  by 
revising  paragraphs  A  and  F  and  addffig 
a  new  paragraph  G  to  read  as  follows: 

Appendix  I  to  Part  121 — Drug  Testing 
Program 

***** 

V.  Types  of  Drug  Testing  Required 

***** 

A.  Preemployment  Testing 

1.  Prior  to  the  first  time  an  individual 
performs  a  function  listed  in  section  III  of 
this  appendix  for  an  employer,  the  employer 
shall  require  the  individual  to  undergo 
testing  for  prohibited  drug  use. 

2.  An  employer  is  permitted  to  require 
preemployment  testing  of  an  individual  if  the 
following  criteria  are  met; 

(a)  The  individual  previously  performed  a 
covered  function  for  the  employer, 

(b)  The  employer  removed  the  individual 
from  the  employer’s  random  testing  program 
conducted  under  this  appendix  for  reasons 
other  than  a  failure  of  an  FAA-mandated 
drug  test  or  a  refusal  to  submit  to  such 
testing;  and 

(c)  The  individual  will  be  returning  to  the 
perfoftnance  of  a  function  covered  by  this 
appendix. 

(3)  No  employer  shall  allow  an  individual 
required  to  undergo  preemployment  testing 
under  section  V,  paragraphs  A.(l)  or  (2)  of 
this  appendix  to  perform  a  covered  function 
unless  the  employer  has  received  the  results 
of  the  drug  test  indicating  that  the  individual 
has  passed  the  test 

(4)  The  employer  shall  advise  each 
individual  applying  to  perform  a  covered 
function  at  the  time  of  application  that  the 
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individual  will  be  required  to  undergo 
preemployment  testing  to  determine  the 
presence  of  marijuana,  cocaine,  opiates, 
phencyclidine  (PCP),  and  amphetamines,  or 
a  metabolite  of  those  drugs  in  the 
individual’s  system.  The  employer  shall 
provide  this  same  notification  to  each 
individual  required  by  the  employer  to 
undergo  preemployment  testing  under 
section  V,  paragraph  A.(2)  of  this  appendix. 

•  *  •  •  * 

F.  Return  to  Duty  Testing 

Each  employer  shall  ensure  that  before  an 
individual  is  returned  to  duty  to  perform  a 
function  specified  in  section  III  of  this 
epp>endix  after  refusing  to  submit  to  a  drug 
test  required  by  this  appendix  or  failing  a 
drug  test  conducted  under  this  appendix,  the 
individual  shall  undergo  a  drug  test.  No 
employer  shall  allow  an  individual  required 
to  undergo  return  to  duty  testing  to  perform 
a  covered  function  unless  the  employer  has 
received  the  results  of  the  drug  test 
indicating  that  the  individual  has  passed  the 
test. 

G.  Follow-up  Testing 

1.  Each  employer  shall  implement  a 
reasonable  program  of  unannounced  testing 
of  each  individual  who  has  been  hired  to 
perform  or  who  has  been  returned  to  th.e 
performance  of  a  function  specified  in 
section  ni  of  this  appendix  after  refusing  to 
submit  to  a  drug  test  required  by  this 
appendix  or  failing  a  drug  test  conducted 
under  this  appendix 

2.  The  number  and  fi?equency  of  such 
testing  shall  be  determine  by  the  employer’s 
medical  review  officer,  but  shall  consist  of  at 
least  six  tests  in  the  first  12  months  following 
the  employee’s  return  to  duty. 

3.  The  employer  may  direct  the  employee 
to  undergo  testing  for  alcohol,  in  addition  to 
drugs,  if  the  medical  review  officer 
determines  that  alcohol  testing  Is  necessary 
for  the  particular  employee.  Any  Such 
alcohol  testing  shall  be  conducted  in 
accordance  with  the  provisions  of  49  CFR 
part  40. 

4.  Follow-up  testing  shall  not  exceed  60 
months  after  the  date  the  individual  begins 
to  perform  or  returns  to  the  performance  of 
a  function  specified  in  section  III  of  this 
appendix,  llie  medical  review  officer  may 
terminate  the  requirement  for  follow-up 
testing  at  any  time  after  the  first  six  tests  have 
been  conducted.  If  the  medical  review  officer 
determines  that  such  testing  is  no  longer 
necessary. 

8.  Section  VI  of  Appendix  I 
(Administrative  Matters)  is  amended  by 
revising  paragraph  C  and  adding 
paragraph  E  to  read  as  follows: 

Appendix  I  to  Part  121 — ^Drug  Testing 
Program 

*  •  •  •  • 

VI.  Administrative  Matters 

•  •  •  •  • 

C.  Employee  Request  for  Test  of  a  Split 
Specimen 

1.  Not  later  than  72  hours  after  receipt  of 
notice  of  a  verified  positive  test  result,  an 


employee  may  submit  a  written  request  to  the 
MRO  for  testing  of  the  second,  “split” 
specimen  obtained  during  the  collection  of 
the  primary  specimen  that  resulted  in  the 
confirmed  positive  test. 

2.  The  split  spiecimen  shall  be  tested  in 
accordance  with  the  procedures  in  49  CFR 
part  40. 

3.  The  MRO  may  proceed  with  verification 
of  the  primary  test  result  pending  receipt  of 
the  result  of  the  split  specimen  test  If  the 
primary  test  result  is  verified  as  positive, 
actions  required  under  this  rule  (e.g., 
notification  to  the  Federal  Air  Surgeon, 
removal  from  safety-sensitive  position)  are 
not  stayed  pending  receipt  of  die  split 
specimen  test  result. 

*  •  •  •  * 

E.  Refusal  to  Submit  to  Testing 

1.  Each  employer  shall  notify  the  FAA  of 
any  employee  who  holds  a  certificate  issued 
under  part  61,  part  63,  or  part  65  who  has 
refused  to  submit  to  a  drug  test  required 
under  this  appendix.  Notifications  should  be 
sent  to;  Federal  Aviation  Administration, 
Aviation  Standards  National  Field  Office, 
Airmen  Certification  Branch,  AVN-460,  P.O 
Box  25082,  Oklahoma  City,  OK  73125. 

2.  Employers  are  not  required  to  report 
refusals  to  submit  to  preemployment  testing. 

9.  Section  VII  of  Appendix  I  is  revised 
to  read  as  follows: 

Appendix  I  to  Part  121 — ^Drug  Testing 
Program 

***** 

VD.  Medical  Review  Officer 
The  employer  shall  designate  or  appoint  a 
medical  review  officer  (MRO)  who  shall  be 
qualified  in  accordance  with  49  CFR  part  40 
and  shall  perform  the  functions  set  forth  in 
49  CFR  pc^  40  and  this  appendix.  If  the 
employer  does  not  have  a  qualified 
individual  on  staff  to  serve  as  MRO,  the 
employer  may  contract  for  the  provision  of 
MRO  services  as  part  of  its  drug  testing 
program. 

A.  MRO  Duties 

In  addition  to  the  functions  delineated  in 
49  CFR  part  40,  the  MRO  shall  perform  the 
duties  listed  in  this  section. 

1.  During  the  MRO’s  interview  with  an 
employee  or  applicant  who  has  failed  a  drug 
test,  the  MRO  shall  inquire,  and  the 
individual  must  disclose,  whether  the 
individual  holds  an  airman  medical 
certificate  issued  imder  part  67  of  this 
chapter  or  would  be  required  to  hold  such 
certificate  in  order  to  perform  the  duties  of 
the  position  for  which  the  applicant  is 
applying. 

2.  The  MRO  must  process  employee 
requests  for  testing  of  split  specimens  in 
accordance  with  section  VI,  paragraph  C,  of 
this  appendix 

3.  The  MRO  shall  advise  each  employee 
who  fails  a  drug  test  or  refuses  to  submit  to 
a  drug  test  required  under  this  appendix  of 
the  resources  available  to  the  employee  in 
evaluating  and  resolving  problems  associated 
with  illegal  drug  use,  including  the  names, 
addresses,  and  telephone  numbers  of 


substance  abuse  professionals  and  counseling 
and  treatment  programs. 

4.  The  MRO  shall  evaluate,  or  shall  have 
evaluated  by  a  substance  abuse  professional, 
each  employee  who  fails  a  drug  test  or 
refuses  to  submit  to  a  drug  test  required 
under  this  appendix  to  determine  if  the 
employee  is  in  need  of  assistance  in  resolving 
problems  associated  with  illegal  drug  use. 

5.  Prior  to  recommending  that  an  employee 
be  returned  to  the  performance  of  a  function 
listed  in  section  III  of  this  appendix  after  the 
employee  has  failed  or  refused  to  submit  to 

a  dmg  test  required  by  this  appendix,  the 
MRO  shall— 

a.  Ensure  that  an  employee  returning  to  the 
performance  of  a  function  has  passed  return 
to  duty  drug  test  conducted  under  section  V., 
paragraph  F  of  this  appendix; 

b.  Ensure  that  each  employee  has  been 
evaluated  In  accordance  with  section  VII, 
paragraph  A.4  of  this  appendix;  and 

c.  Ensure  that  the  employee  demonstrates 
compliance  with  any  rehabilitation  program 
recommended  following  the  evaluation 
required  imder  section  VII,  paragraph  A.4  of 
this  appendix. 

6.  The  MRO  shall  not  recommend  that  a 
person  who  fails  to  satisfy  the  requirements 
in  section  VII,  paragraph  A.5  of  thij  appendix 
be  returned  to  duty  performing  a  function 
listed  in  section  III  of  this  appendix. 

7.  Prior  to  recommending  ^at  an 
individual  be  hired  to  perform  a  function 
listed  in  section  III  of  this  appiendix  after 
such  individual  has  failed  or  refused  to 
submit  to  a  pre-employment  drug  test 
required  by  this  appendix,  the  MRO  shall — 

a.  Ensure  that  an  individual  has  passed  a 
preemployment  test  conducted  under  section 
V,  paragraph  A,  of  this  appendix; 

b.  Evaluate  the  individual,  or  have  the 
individual  evaluated  by  a  substance  abuse 
professional,  for  drug  use  or  abuse;  and 

c.  Ensure  that  the  individual  has  complied 
with  the  requirements  of  any  rehabilitation 
program  in  which  the  individual  participated 
following  the  preemployment  test  the 
individual  failed  or  to  which  the  individual 
refused  to  submit. 

B.  MRO  Determinations 
In  the  case  of  an  employee  or  applicant 
who  holds  an  airman  medical  certificate 
issued  under  part  67  of  this  chapter,  or  who 
is  or  would  be  required  to  hold  such  - 
certificate  in  order  to  perform  a  function 
listed  in  section  III  of  this  appendix  for  an 
employer,  the  MRO  shall  take  the  following 
actions  after  verifying  a  positive  drug  test 
result. 

1.  In  addition  to  the  evaluation  required  in 
section  Vn,  paragraph  A.4  of  this  appendix, 
the  MRO  shall  make  a  determination  of 
probable  drug  dependence  or 
nondependence  as  specified  in  part  67  of  this 
chapter  within  5  working  days  of  verifying 
the  test  result.  If  the  MRO  is  unable  to  make 
such  a  determination,  he  or  she  should  so 
state  in  the  individual’s  records. 

2.  If  the  MRO  determines  that  an 
individual  is  nondependent,  the  MRO  may 
recommend  that  the  individual  be  returned 
to  duty,  subject  to  the  requirements  of  section 
vn,  paragraph  A.5  of  this  appendix.  If  the 
MRO  makes  a  determination  of  probable  drug 
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dependence  or  cannot  make  a  dependency 
determination,  the  MRO  shall  not 
recommend  that  the  individual  be  returned 
to  duty. 

3.  After  making  the  determinations  in 
section  VII,  paragraphs  B.l  and  B.2  of  this 
appendix,  the  MRO  must  forward  the  names 
of  such  individuals  with  identifying 
information,  the  determinations  concerning 
dependence,  return  to  duty 
recommendations,  and  any  supporting 
information  to  the  Federal  Air  Surgeon 
within  7  working  days  after  verifying  the 
positive  drug  test  result  of  such  individuals. 

4.  All  reports  required  under  this  section 
shall  be  forwarded  to  the  Federal  Air 
Surgeon,  Federal  Aviation  Administration, 
Attn:  Drug  Abatement  Division  (AAM-600), 
400  7th  Street  SW.,  Washington,  DC  20590. 

C.  MRO  records 

Each  MRO  shall  maintain  records 
concerning  drug  tests  performed  under  this 
rule  in  accordance  with  the  following 
provisions: 

1.  All  records  shall  be  maintained  in 
conBdence  and  shall  be  released  only  in 
accordance  with  the  provisions  of  this  rule 
and  49  CFR  part  40. 

2.  Records  concerning  drug  tests  confirmed 
positive  by  the  laboratory  shall  be 
maintained  for  5  years.  Such  records  include 
the  MRO  copies  of  the  custody  and  control 
form,  copies  of  dependency  determinations 
where  applicable,  medical  interviews,  and 
any  other  documentation  concerning  the 
MRO’s  verification  process. 

3.  Records  of  confirmed  negative  test 
results  shall  be  maintained  for  12  months. 

4.  All  records  maintained  pursuant  to  this 
rule  by  each  MRO  are  subject  to  examination 
by  the  Administrator  or  the  Administrator’s 
representative  at  any  time. 

5.  Should  the  employer  change  MROs  for 
any  reason,  the  employer  shall  ensure  that 
the  former  MRO  forw^s  all  records 
maintained  pursuant  to  this  rule  to  the  new 
MRO  within  10  working  days  of  receiving 
notice  from  the  employer  of  the  new  MRO’s 
name  and  address. 

6.  Any  employer  obtaining  MRO  services 
by  contract  shall  ensure  that  the  contract 
includes  a  recordkeeping  provision  that  is 
consistent  with  this  paragraph,  including 
requirements  for  transferring  records  to  a 
new  MRO. 

10.  Section  IX  of  Appendix  I  is 
amended  by  revising  the  heading  and 
paragraphs  A(l),  A(5),  and  A(7)  and 
adding  paragraphs  A(8)  and  A(9)  to  read 
as  follows: 

Appendix  I  to  Part  121 — ^Drug  Testing 
Program 

*  *  •  *  • 

DC.  Employer’s  Antidrug  Program  Plan 

A.*  *  * 

(1)  Each  employer  shall  submit  an  antidrug 
program  plan  to  the  Federal  Aviation 
Administration,  Office  of  Aviation  Medicine, 
Drug  Abatement  Division  (AAM-800),  400 
7th  Street,  SW.,  Washington,  DC  20590. 
***** 

(5)(a)  Any  person  who  applies  for  a 
certificate  under  the  provisions  of  part  121  or 


135  of  this  chapter  after  [THE  EFFECTIVE  DATE 
OF  THE  FINAL  RULE]  shall  submit  an  antidrug 
program  plan  to  the  FAA  for  approval  and 
must  obtain  such  approval  prior  to  beginning 
operations  under  the  certificate.  The  program 
shall  be  implemented  not  later  than  the  date 
of  inception  of  operations.  Contractor 
employees  to  a  new  certificate  holder  must 
be  subject  to  an  FAA-approved  antidrug 
program  within  60  days  of  the 
implementation  of  the  employer’s  program. 

(b)  Any  person  who  intends  to  b^n 
sightseeing  operations  as  an  operator  under 
14  CFR  135.1(c)  after  [THE  EFFECTIVE  DATE  OF 
THE  FINAL  RULE]  shall,  not  later  than  60  days 
prior  to  the  proposed  initiation  of  such 
operations,  submit  an  antidrug  program  plan 
to  the  FAA  for  approval.  No  operator  may 
begin  conducting  sightseeing  flights  prior  to 
receipt  of  approval;  the  program  shall  be 
implemented  concurrently  with  the 
inception  of  operations.  Contractor 
employees  to  a  new  operator  must  be  subject 
to  an  FAA-approved  program  within  60  days 
of  the  implementation  of  the  employer’s 
program. 

(c)  Any  person  who  intends  to  begin  air 
traffic  control  operations  as  an  employer  as 
defined  in  14  CHI  65.46(aX2)  (air  traffic 
control  faij^ties  not  operated  by  the  FAA  or 
by  or  under  contract  to  the  U.S.  military) 
after  [THE  EFFECTIVE  DATE  OF  THE  FINAL  RULE] 
shall,  not  later  than  60  days  prior  to  the 
proposed  initiation  of  such  operations, 
submit  an  antidrug  program  plan  to  the  FAA 
for  approval.  No  air  traffic  control  facility 
may  b^in  conducting  air  traffic  control 
operations  prior  to  receipt  of  approval;  the 
program  shall  be  implemented  concurrently 
with  the  inception  of  operations.  Contractor 
employees  to  a  new  air  traffic  control  facility 
must  be  subject  to  an  FAA-approved  program 
within  60  days  of  the  implementation  of  the 
facility’s  program. 

***** 

(7)  Any  entity  or  individual  whose 
employees  perform  functions  listed  in 
section  III  of  this  appendix  pursuant  to  a 
contract  with  an  efoployer  (as  defined  in 
section  11  of  this  appendix),  and  any 
consortium  of  contractors  or  employers 
subject  to  this  appendix  may  submit  an 
antidrug  program  plan  to  the  FAA  for 
approval  on  a  form  and  in  a  manner 
prescribed  by  the  Administrator. 

(a)  The  plan  shall  spepify  the  procediues 
that  will  be  used  to  comply  with  the 
requirements  of  this  appendix. 

(b)  Each  consortium  program  must  provide 
for  reporting  changes  in  consortium 
meml^rship  to  the  FAA  within  10  working 
days  of  such  changes. 

(c)  Each  contractor  or  consortiiun  shall 
implement  its  antidrug  program  in 
accordance  with  the  terms  of  its  approved 
plan. 

(8)  Each  air  traffic  control  facility  operating 
under  contract  to  the  FAA  shall  submit  an 
antidrug  program  plan  to  the  FAA  (specifying 
the  procedures  for  all  testing  required  by  this 
appendix)  not  later  than  [90  DAYS  AFTER  THE' 
EFFECTIVE  DATE  OF  THE  FMAL  RULE].  Each 
facility  shall  implement  its  antidrug  program 
not  later  than  60  days  after  approval  of  the 
program  by  the  FAA.  Employees  performing 
air  traffic  control  duties  by  contract  for  the 


air  traffic  control  facility  (i.e.,  not  directly 
employed  by  the  facility)  must  be  subject  to 
an  FAA-approved  ahtidrug  program  within 
60  days  of  implementation  o£4he  air  traffic 
control  facility’s  program. 

(9)  Each  employer,  or  contractor  company 
that  has  submitted  an  antidrug  plan  directly 
to  the  FAA.  shall  ensure  that  it  is 
continuously  covered  by  an  FAA-approved 
antidrug  program,  and  shall  obtain 
appropriate  approval  from  the  FAA  prior  to 
changing  programs  (e.g.,  joining  another 
carrier’s  program,  joining  a  consortium,  or 
transferring  to  another  consortium). 
***** 

11.  Section  XII  of  appendix  I  to  part 
121  is  revised  to  read  as  follows: 
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***** 

Xn.  Employees  Located  Outside  the  Territory 
of  the  United  States 

A.  No  individual  shall  undergo  a  drug  test 
required  imder  the  provisions  of  this 
appendix  while  located  outside  the  territory 
of  the  United  States. 

1.  Each  employee  who  is  assigned  to 
perform  functions  specified  in  section  III  of 
this  appendix  solely  outside  the  territory  of 
the  United  States  shall  be  removed  from  the 
random  testing  pool  upon  the  inception  of 
such  assignmenL 

2.  Each  covered  employee  who  is  removed 
from  the  random  testing  pool  under  this 
section  shall  be  returned  to  the  random 
testing  pool  when  the  employee  resumes  the 
performance  of  safety-sensitive  functions 
wholly  or  partially  within  the  territory  of  the 
United  States. 

B.  The  provisions  of  this  appendix  shall 
not  apply  to  any  person  who  performs  a 
function  listed  in  section  IB  of  this  appendix 
by  contract  for  an  employer  outside  the 
territory  of  the  United  States. 

PART  135— AIR  TAXI  OPERATORS 
AND  COMMERaAL  OPERATORS 

12.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

AUTHORITY:  49  U.S.C.  1354(a),  1355(a). 
1421-1431,  and  1502  (revised  Pyb.  L. 
102,143,  October  28, 1991);  49  U.S.C  106(g) 
(revised.  Pub.  L  97-449,  Jwuary  12, 1983). 

13.  Section  135.249  is  amended  by 
revising  paragraphs  (c)  and  (d)  and  by 
adding  paragraph  (e)  to  read  as  follows: 

§  1 35.249  Use  of  prohibited  drugs. 

.A 

*  *  *  *  * 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  no  certificate  holder 
or  operator  may  knowingly  use  any 
person  to  perform,  nor  may  any  person 
perform  for  a  certificate  holder  or 
operator,  either  directly  or  by  contract, 
any  function  listed  in  appendix  I  to  part 
121  of  this  chapter  if  that  person  failed 
or  refused  to  submit  to  a  drug  test 
required  by  that  appendix 
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(d)  Paragraph  (c)  of  this  section  does 
not  apply  to  a  person  who  has  received 
a  recommendation  to  be  hired  or  to 
return  to  duty  from  a  medical  review 
officer  in  accordance  with  appendix  I  to 
part  121  of  this  chapter  or  who  has 
received  a  special  issuance  medical 
certificate  after  evaluation  by  the 
Federal  Air  Surgeon  for  drug 
dependency  in  accordance  with  part  67 
of  this  chapter;  provided,  however,  that 
no  person  shall  be  permitted  to  perform 
the  function  specified  in  appendix  I  that 
he  or  she  was  performing  prior  to  failing 
a  drug  test  if  the  person  had  previously 
failed  a  drug  test  required  under  that 
appendix,  both  such  failures  occurring 
after  (THE  EFFECTIVE  DATE  OF  THE  FINAL 
RULE). 

(e)  No  certificate  holder  or  operator 
may  knowingly  use  any  person  to 
perform,  nor  may  any  person  perform 
for  a  certificate  holder  or  operator, 
either  directly  or  by  contract,  the 
function  specified  in  appendix  I  to  part 
121  of  this  chapter  performed  by  that 
person  if  the  person  used  a  proffibited 
drug  while  performing  such  a  function 
directly  or  by  contract  for  an  employer 
as  defined  in  that  appendix  after  [THE 
EFFECTIVE  DATE  OF  THE  FINAL  RULE]. 

Issued  in  Washington,  DC.  on  January  25, 
1994. 

Federico  Pena, 

Secretary  of  Transportation . 

David  R.  Hinson, 

Administrator. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  121  and  129 

[Docket  No.  27066;  Notice  No.  94-2] 

PIN  2120-AE76 

Antidrug  Program  and  Alcohol  Misuse 
Prevention  Program  for  Employees  of 
Foreign  Air  Carriers  Engaged  in 
Specified  Aviation  Activities 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION;  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  Omnibus  Transportation 
Employee  Testing  Act  of  1991  (the  Act) 
directs  the  Federal  Aviation 
Administration  (FAA)  Administrator  to 
prescribe  regulations  that  require 
foreign  air  carriers  to  establish  drug  and 
alcohol  testing  programs  for  employees 
performing  safety-sensitive  aviation 
functions.  The  Act  also  specifies  that 


the  Administrator  shall  only  prescribe 
regulations  that  are  consistent  with  the 
international  obligations  of  the  United 
States  and  take  into  consideration  any 
applicable  laws  and  regulations  of 
foreign  countries. 

This  notice  proposes  to  require 
foreign  air  carriers  to  establish  drug  and 
alcohol  testing  programs  for  their 
employees  performing  safety  sensitive 
aviation  functions  within  the  territory  of 
the  United  States  imless  multilateral 
action  is  taken  that  supports  an  aviation 
environment  free  of  substance  abuse. 
DATES:  Comments  must  be  received  on 
or  before  May  16, 1994.  Additional 
notice  of  rulemaking  may  be  given 
based  on  the  conunents  received. 
ADDRESSES:  Comments  on  this  notice 
should  be  mailed  in  triplicate,  to: 

Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel,  Attn:  Rules  Docket 
(AGC-10),  Docket  No.  27066,  800 
Independence  Avenue,  SW,, 
Washington,  DC  20591.  Comments  that 
are  delivered  to  this  address  must  be 
marked  “Docket  No.  27066.”4temments 
may  be  examined  in  Room  915G 
between  8:30  a.m.  and  5  p.m.  on 
weekdays,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Aviation  Medicine,  Drug 
Abatement  Division  (AAM-800), 

Federal  Aviation  Administration,  400 
7th  Street,  SW.,  Washington,  DC  20590; 
telephone  (202)  366-6710, 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  a  proposed 
rule  by  submitting  such  written  data, 
views,  suggestions,  or  arguments  as  they 
may  desire.  Commimications  should 
identify  the  regulatory  docket  or  notice 
number  and  be  submitted  in  triplicate  to 
the  address  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  rulemaking  action 
is  taken.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
must  submit  with  ffiose  comments  a 
self-addressed  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  27066.”  The 
postcard  will  be  dated  and  time 
stamped  and  returned  to  the 
commenter.  All  comments  submitted 
will  be  available  for  review  in  the  Rules 
Docket,  both  before  and  after  the 
comment  closing  date.  A  report 
summarizing  each  substantive  public 
contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will 
also  be  filed  in  the  docket,  Any 
comments  provided  to  the  docket  in  the 
preliminary  portion  of  this  rulemaking 


will  be  considered  prior  to  any  final 
action  and  need  not  be  resubmitted. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attn:  Public  Inquiry 
Center  (APA-230),  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484.  The  request 
must  include  the  notice  number  of  this 
NPRM. 

Persons  interested  in  being  placed  on 
a  mailing  list  for  futiire  rulemaking 
actions  should  request  a  copy  of 
Advisory  Qrcular  11-2A,  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedures. 

Current  Laws  &  Regulations 

The  Omnibus  Transportation 
Employee  Testing  Act  of  1991  (Pub.  L. 
102-143,  Title  V)  was  enacted  on 
October  28. 1991.  Among  other  things, 
the  Act  adds  a  new  section  614  to  the 
Federal  Aviation  Act  of  1958  (FAAct). 
Section  614(a)(1)  of  the  FAAct  (49 
U.S.C.  1434(a)(1))  directs  the 
Administrator  to  prescribe  regulations 
requiring  the  testing  of  air  carrier  and 
foreign  air  carrier  employees  for  the  use 
of  alcohol  and  controlled  substances. 
Section  614(e)(3)  of  the  FAAct  (49 
U.S.C.  1434(e)(3))  further  directs  that 
“the  Administrator  shall  only  establish 
requirements  applicable  to  foreign  air 
carriers  that  are  consistent  with  the 
international  obligations  of  the  United 
States,  and  the  Administrator  shall  take 
into  consideration  any  applicable  laws 
and  regulations  of  foreign  countries.” 
The  requirement  to  publish  regulations 
applicable  to  foreign  air  carriers  is 
consistent  wdth  other  requirements  of 
the  Act  to  publish  similar  regulations 
for  other  modes  of  transportation. 

Discussion 

Pursuant  to  the  requirements  of  the 
Act,  this  notice  proposes  to  require 
foreign  air  carriers  to  establish  antidrug 
and  ^cohol  misuse  programs  like  those 
required  of  U.S.  carriers  by  January  1, 
1996.  The  FAA  is  optimistic  that  recent 
efforts  at  the  International  Civil 
Aviation  Organization  (ICAO)  will 
result  in  satisfactory  multilateral  action 
to  prevent  substance  abuse  in  the 
international  workplace,  which 
consistent  with  the  Act,  could  make 
FAA  rulemaking  unnecessary. 

The  FAA  has  general  statutory 
authority  to  regulate  safety  in  civil 
aviation  under  the  FAAct.  As 
recognized  in  section  1108  of  the 
FAAct,  the  United  States  of  America  has 
complete  and  exclusive  national 
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sovereignty  in  the  airspace  of  the  United 
States  (49  U.S.C.  app.  1508(a)). 

Pursuant  to  the  Act,  the  FAA  has  the 
option  of  not  imposing  testing 
requirements  on  foreign  air  carriers  if 
the  FAA  determines,  based  upon  future 
developments  within  ICAO,  that  an 
FAA  testing  rule  is  noi  required.  If  no 
U.S.  rule  is  to  be  adopted  or  the  instant 
proposal  warrants  modification 
pursuant  to  ICAO  action,  the  FAA  will 
publish  notice  of  such  decision.  Further 
analysis  of  the  issue  iu  light  of  any 
comments  received  in  response  to  this 
notice  also  could  assist  the  FAA  in 
making  the  determination. 

The  FAA  is  encouraged  by  recent 
developments  at  ICAO,  and  has 
determined  that  an  international 
agreement  would  be  the  preferred 
alternative  to  unilateral  actions  by 
individual  ICAO  member  States.  The 
FAA  remains  committed  to  the 
multilateral  process  underway  at  ICAO 
and  will  not  require  testing  if  a 
satisfactory  alternative  is  reached 
through  bilateral  or  multilateral  action. 

In  the  event  that  such  is  not 
forthcoming,  the  FAA  is  now  seeking 
comments  on  the  implementation  of  a 
direct  application  of  U.S.  drug  testing 
requirements  to  foreign  air  carriers. 

Discussion  of  Comments  on  ANPRM 

The  FAA  recognized  that  foreign 
coimtries  and  foreign  air  carriers  would 
have  many  concerns  regarding  the 
possible  application  of  testing 
regulations  to  foreign  air  carrier 
employees.  We  therefore  published  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  on  this  same  subject  in  which 
we  asked  a  number  of  questions  about 
the  legal,  practical,  and  cultural  issues 
associated  with  testing.  The  comment 
period  for  the  NPRM,  originally  set  for 
60  days,  was  extended  an  additional  45 
days  to  allow  for  translation  of 
documents  and  coordination  with 
management  or  government  officials 
outside  the  United  States.  Many  useful 
and  cogent  comments  were  received  in 
response  to  the  ANPRM  and  will  be 
considered  by  the  FAA  prior  to  any  final 
rulemaking.  It  is  not  necessary  for 
commenters  to  this  NPRM  to  resubmit 
those  comments. 

The  FAA  received  65  comments  on 
the  ANPRM,  most  of  which  were 
provided  by  foreign  governments  or 
foreign  air  carriers.  Nineteen  of  the 
comments  were  procedvual,  requesting 
an  extension  of  the  comment  period. 
Three  comments  were  received  that 
supported  the  concept  of  vmilateral 
imposition  of  testing  requirements  on 
foreign  air  carriers.  Two  of  these  were 
from  trade  associations  for  the  U.S.  air 
carriers  (Regional  Airline  Association 


(RAA)  and  Air  Transport  Association 
(ATA)),  and  one  was  from  a  U.S.  labor 
organization  (Airline  Dispatchers 
F^eration  (ADF)).  Both  RAA  and  ATA 
stated  that  foreign  air  carriers  would 
have  a  competitive  advantage  if  they  did 
not  have  to  implement  testing  programs 
that  are  required  of  U.S.  air  carriers. 

ATA  and  ADF  stated  that  passenger 
safety  required  holding  safety-sensitive 
employees  of  foreign  carriers  to  the 
same  standard  as  similar  employees  of 
U.S.  air  carriers. 

The  remaining  comments  were  from 
foreign  governments,  foreign  trade  and 
labor  associations,  and  foreign  air 
carriers.  These  commenters  objected  in 
whole  or  in  part  to  the  possible 
unilateral  imposition  of  testing 
requirements  on  foreign  air  carriers  in 
the  United  States. 

International  Law 

Most  of  the  foreign  air  carriers  and 
foreign  governments  commenting  on  the 
ANPRM  asserted  that  any  regulation 
that  vmilaterally  required  foreign  air 
carriers  to  implement  substance  abuse 
testing  programs  would  violate 
international  law,  exceeding  the 
generally  recognized  limits  to 
extraterritorial  jurisdiction.  A  munber  of 
commenters  also  stated  that  testing 
requirements  would  conflict  with 
foreign  laws  or  regulations,  primarily 
those  affecting  labor  relations  and 
privacy  ri^ts. 

The  majority  of  these  commenters 
also  asserted  that  unilateral  action  by 
the  United  States  to  impose  a  testing 
requirement  would  impermissibly 
implicate  the  qualifications  of  airmen, 
in  contravention  of  the  Chicago 
Convention.  Airmen  certification  or 
licensure  is  within  the  jurisdiction  of 
the  country  of  aircraft  registry  (Chicago 
Convention  art.  32),  and  each  member 
State  must  recognize  certificates  and 
licenses  issued  by  other  States,  as  long 
as  minimum  standards  are  met  (id.,  art. 
33).  The  commenters  assert  that  these 
provisions  prohibit  the  United  States 
from  imposing  additional  certification 
requirements  on  otherwise  qualified  and 
certificated  crewmembers. 

Finally,  a  few  commenters,  among 
them  the  Embassy  of  Belgium,  stated 
that  under  the  applicable  bilateral 
agreement,  the  United  States  would 
have  to  request  consultations  prior  to 
imposing  any  new  safety  requirement. 

Discussion 

The  testing  program  discussed  in  this 
notice  is  well  within  the  FAA’s 
authority  to  regulate  the  safe  operation 
of  aircraft  within  the  territory  of  the 
United  States  (Chicago  Convention  art. 
11).  The  FAA  desires  further  comments. 


if  any,  on  this  point  and  further  seeks 
comments  addiressing  any  legal 
problems  with  regards  to  the  proposed 
testing.  f 

Financial  and  Operational  Concerns 

Many  of  the  commenters  noted  that  it 
was  difficult  to  estimate  the  likely  cost 
of  implementing  programs  since  the 
ANPRM  did  not  propose  any  specific 
requirements.  They  also  noted, 
however,  that  it  was  likely  that 
imposition  of  drug  and  alcohol  testing 
requirements  could  have  a 
disproportionate  financial  impact  on 
foreign  carriers.  British  Airways  (BA), 
for  example,  stated  that  it  schedules  its 
crews  on  flights  from  London  to  the  U.S. 
West  Coast  under  very  tight  time  and 
duty  constraints  and  does  not  generally 
have  replacement  crew  available.  For 
example,  if  an  individual  crewmember 
were  selected  for  testing,  the  additional 
time  required  for  the  testing  could  put 
the  individual  beyond  the  allowable 
duty  time.  BA  states  that  the  flight 
would  then  have  to  be  delayed, 
resulting  in  significant  costs  to  BA. 

Other  commenters  noted  that 
imposing  any  regulations  under  which 
foreign  air  carrier  employees  or  their 
urine  samples  would  have  to  be 
transported  to  the  United  States  for 
testing  would  pose  significant  increased 
costs  on  foreign  air  carriers. 

FAA  Response 

In  evaluating  the  international 
implications  of  its  substance  abuse 
programs  for  U.S.  carriers,  the  FAA  has 
become  aware  of  the  difficulties 
associated  with  evaluating  testing 
programs  established  in  foreign 
countries  and  with  the  FAA’s 
compliance  monitoring  activities 
outside  the  U.S.  The  regulatory 
evaluation  does  examine  the  system 
delay  costs  for  foreign  air  carriers 
although  it  does  not  presume  to 
determine  how  an  individual  air  carrier 
would  conduct  testing  or  calculate  the 
costs  for  an  individual  program. 

International  Civil  Aviation 
Organization  (ICAO) 

A  «gnificant  number  of  commenters 
noted  that  the  ICAO  was  established 
imder  the  Chicago  Convention 
specifically  to  address  issues  of  general 
applicability  to  international  civil 
aviation.  Many  of  these  commenters 
supported  proceeding  through  the  ICAO 
process  to  reach  a  multilateral 
consensus  on  ways  to  achieve  the 
ultimate  goal  of  civil  aviation 
workplaces  free  of  substance  abuse. 
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FAA  RESPONSE 

As  noted  in  the  ANPRM,  the  Act 
directs  the  Secretaries  of  State  and 
Transportation  to  call  on  the  member 
countries  of  the  ICAO  to  strengthen  and 
enforce  existing  standards  to  prohibit 
the  use,  in  violation  of  law  or  Federal 
regulation,  of  alcohol  or  a  controlled 
substance  by  crew  members  in 
intematimial  civil  aviation  (Section 
614(e)(3)  of  the  FAAct;  49  U.S.C.  app. 
1434(e)(3)). 

The  FAA  is  aware  that  the  problem  of 
substance  abuse  may  be  different  in  the 
United  States  than  in  other  countries. 
Some  countries,  for  example,  may  have 
little  or  no  problem  with  illegal  drug  use 
but  a  significant  problem  with 
workpl^e  alcohol  misuse.  Further, 
other  coimtries  may  have  difficulty 
implementing  U,S.  testing  and 
laboratory  standards.  It  is  for  that  reason 
that  we  prefer  a  multilateral  solution 
through  ICAO  that  would  enable  each 
country  to  tailor  its  substance  abuse 
prevention  efforts  to  its  particular 
needs. 

On  September  30. 1992,  a  resolution 
offered  by  the  United  States,  which  was 
co-sponsored  by  a  number  of  other 
countries,  was  introduced  at  the  29th 
General  Assembly  of  ICAO  in 
furtherance  of  this  legislative  directive 
(ICAO  Document  A29-WP/67;  EX/17;  3/ 
9/92).  The  resolution  was  approved  by 
the  Assembly  and  states  that  the 
Assembly: 

1.  Declares  its  strong  support  for  making 
and  maintaining  civil  aviation  %vorkpIaces 
free  of  substance  abuse  and  encourages 
cooperative  efforts  throughout  the 
international  civil  aviation  community  to 
educate  employees  on  the  dangers  of 
substance  abuse,  and  to  take  steps,  when 
deemed  necessary,  to  detect  and  deter  such 
use,  and  through  such  efforts,  to  ensure  that 
substance  abuse  never  becomes  prevalent  or 
tolerated  within  civil  aviation; 

2.  Urges  the  Council  to  accord  a  high 
degree  of  priority ...  to  expediting  the 
development  and  publication  of  guidance 
material  containing  measures  wldch  may  be 
implemented  by  Contracting  States  .  .  . ; 

3.  Requests  the  Council  to  continue  its 
efforts  to  iiKmitor: 

(a)  the  existence  and  growth  of  the  threat 
to  the  safety  of  international  civil  aviation 
posed  by  substance  abuse;  and 

(b)  efforts  by  Contracting  States  to 
implement  preventive  measures;  and 

4.  Requests  the  Council  to  present  a  report 
on  the  implementation  of  this  Resolution  to 
the  next  ordinary  session  of  the  Assembly. 

The  member  States  of  ICAO 
imanimously  adopted  this  resolution, 
which  indicates  that  substance  abuse  is 
recognized  as  a  threat  to  international 
civil  aviation  safety.  Since  the  adoption 
of  the  Assembly  resolution,  ICAO  has 
made  substantial  progress  in  developing 


the  mandated  guidance  material.  On 
December  14, 1993,  the  ICAO  group 
charged  with  developing  the  material 
adopted  an  outline  including  sections 
on  education,  treatment  and 
rehabilitation,  and  testing.  The  group 
expects  its  work  to  be  completed,  and 
the  guidance  material  published,  by  the 
end  of  1994. 

The  FAA  commends  ICAO  for  its 
progress  thus  far  and  reiterates  the 
United  States  commitment  to  resolve 
the  problem  of  drug  and  alcohol  misuse 
by  transportation  workers  through  this 
multilateral  process. 

The  FAA  remains  optimistic  that  an 
international  solution  will  be  reached. 
However,  to  protect  the  public  safety  in 
the  event  a  multilateral  solution  is  not 
reached  through  ICAO,  the  FAA  is 
continuing  to  develop  an  alternative 
testing  requirement;  the  FAA  must 
ensure  that  it  has  in  place  regulations  to 
address  the  threat  posed  today  by 
substance  abuse  in  the  event  that 
ICAO’s  efforts  do  not  come  to  fruition  in 
a  timely  fashion  or  are  otherwise 
inadequate. 

Discussion  of  the  Proposed  Rule 

The  FAA  proposes  to  require  foreign 
air  carriers  to  establish  antidrug  and 
alcohol  misuse  prevention  programs  by 
January  1, 1996.  Testing  would  be 
conducted  using  the  procedures 
established  by  the  Office  of  the 
Secretary  of  Transportation  in  49  CFR 
part  40.  Additional  requirements  or 
more  specific  guidance  on 
implementation  issues  would  be 
published  as  needed  by  the  FAA. 
However,  the  FAA  will  not  require 
foreign  air  carriers  to  establish  antidrug 
and  alc(^ol  misuse  programs  if  a 
multilateral  action  is  taken  by  ICAO  that 
supports  an  aviation  environment  free 
of  substance  abuse. 

The  proposal  reflects  the  FAA’s  use  of 
substance  abuse  testing  as  the  primaiy 
tool  for  detecting  and  deterring 
substance  abuse  by  safety-sensitive 
aviation  employees,  especially  illegal 
drug  use.  It  is  a  prevention/ 
identification  methodology  that  could 
be  applied  under  stringent  regulatory 
conations  throughout  the  international 
aviation  community,  especially  in  the 
context  of  suspected  substance  abuse. 
The  FAA  recognizes  that  testing  does 
not  address  all  of  the  complex  issues 
raised  by  substance  abuse  and  that 
prevention/identification  efforts 
targeting  workplace  substance  abuse 
would  serve  to  increase  aviation  safety. 
The  FAA  prefers  a  multilateral  solution, 
and  although  testing  is  being  proposed, 
the  FAA  may  defer  the  compliance  date 
or  reconsider  the  necessity  of  the  rule  if 
appropriate  international  action  is 


taken.  The  FAA  would  publish  a  notice 
accordingly. 

The  FAA  recognizes  that  imposing 
testing  requirements  on  foreign  air 
carriers  could  raise  legal  and  technical 
implementation  problems  that  could 
hinder  achieving  the  ultimate  goal  of  an 
intnnational  aviation  raivironment  free 
of  substance  abuse.  The  FAA  invites 
comments  on  these  issues.  The  FAA 
would  prefer  not  to  require  testing  if 
multilateral  action  or  a  series  of  bilateral 
agreements  can  be  obtained. 

Paperwork  Reduction  Act  Approval 

The  proposal  would  require  foreign 
air  carriers  operating  within  the  territory 
of  the  United  States  to  maintain  records 
regarding  drug  and  alcohol  testing 
conduct^  by  the  foreign  air  carrier  and 
to  submit  such  records  to  the  FAA  or  to 
provide  access  tp  such  records  to  the 
Administrator  upon  request. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511), 
if  recordkeeping  and  reporting 
requirements  are  included  in  the  final 
rule,  they  will  be  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
approval  after  supplemental  notice  is 
given  in  the  Federal  Register. 

Economic  Summary 

This  Notice  of  Proposed  Rulemaking 
(NPRM)  serves  to  fulfill  part  of  the 
requirements  of  the  FAA-related 
provisions  of  the  Onmibus 
Transportation  Employee  Testing  Act  of 
1991  (the  Act),  which  was  enacted 
October  28, 1991.  Congress  has  imposed 
a  statutory  obligation  on  the  FAA 
Administrator  to  prescribe  regulations 
that,  among  other  things,  establish  an 
alcohol  misuse  testing  program  for  eiir 
carrier  employees  w'ho  perform  safety- 
sensitive  duties.  The  Act  also  directs  the 
FAA  Administrator  to  prescribe 
regulations  that  require  foreign  air 
carriers  to  establish  drug  and  alcohol 
misuse  testing  programs  for  employees 
performing  safety-sensitive  aviation 
functions.  Such  regulations  must  be 
consistent  with  the  international 
obligations  of  the  United  States  and  take 
into  consideration  any  applicable  laws 
and  reflations  of  foreign  air  carriers. 

The  FAA  proposes  to  require  foreign 
air  carriers  to  establish  anti-drug  and 
alcohol  misuse  prevention  programs  by 
January  1, 1996,  that  are  consistent  with 
the  international  obligations  of  the 
United  States.  However,  there  would  be 
no  requirements  if  multilateral  efforts  to 
ensure  an  aviation  environment  free  of 
substance  abuse  are  reached  or  actions 
towards  this  end  make  an  FAA  testing 
rule  unnecessary. 

The  proposed  rule  would  apply  the 
existing  anti-drug  program  and  the  new 
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alcohol  misuse  prevention  program  to 
all  part  129  air  carriers.  The  anti-drug 
rule  for  domestic  air  carriers  was 
published  in  1988  and  has  been  in  effect 
since  1990.  The  alcohol  misuse  program 
for  domestic  air  carriers  will  take  effect 
in  1995.  This  proposed  rule  would 
require  part  129  air  carriers  to  begin 
implementing  both  such  programs  in 
January  1996. 

Costs 

The  FAA  estimated  the  number  of 
part  1 29  employees  subject  to  both  drug 
and  alcohol  testing.  These  employees 
include  all  part  129  pilots,  copilots, 
instructors,  engineers,  and  navigators, 
part  129  flight  attendants,  and 
mechanics  and  repairmen  who  are 
employed  by  part  129  air  carriers. 

The  FAA  assumes  that  foreign  air 
carriers  would  set  up  their  anti-drug  and 
alcohol  misuse  programs  similar  to 
those  of  domestic  air  carriers.  Hence, 
this  analysis  applies  the  assumptions 
described  and  used  in  the  anti-drug  and 
alcohol  misuse  prevention  regulatory 
evaluations  for  domestic  air  carriers  to 
foreign  air  carriers. 

The  applicable  costs  for  the  program 
include  the  program  development  costs, 
the  Management  Information  System 
(M.I.S.)  annual  reporting  costs,  the  costs 
for  the  individual  type  of  tests,  the 
setting  up  of  an  Employee  Assistance 
Program  (EAP)  (applicable  only  for  the 
anti-drug  program),  and  system  delay 
costs.  The  ten  year  discoimted  costs  for 
the  anti-drug  and  alcohol  misuse 
preventions  programs  range  from  $17.8 
million  to  $24.5  million. 

Benefits 

The  FAA’s  objective  in  proposing 
requiring  mandatory  anti-drug  and 
alcohol  misuse  programs  is  to  foster  an 
environment  free  of  drug  use  and 
alcohol  misuse  for  personnel  engaged  in 
critical  aviation  safety  occupations.  The 
public  expects,  and  is  entitled  to,  an 
aviation  environment  free  of  substance 
abuse  and  misuse. 

The  FAA  has  determined  that  major 
benefits  would  accrue  from  these 
proposals.  The  first  would  be  the 
prevention  of  potential  injuries  and 
fatalities  and  property  losses  resulting 
from  accidents  attributed  to  individuals 
whose  judgement  or  motor  skills  may 
have  been  impaired  by  the  presence  of 
drugs  or  alcohol.  The  second  would  be 
the  potential  reduction  in  absenteeism. 


lost  worker  productivity,  medical  costs, 
and  improved  general  safety  in  the 
workplace  by  the  deterrence  of  alcohol 
misuse. 

At  this  time,  neither  drug  use  nor 
alcohol  misuse  has  been  cited  officially 
as  a  causative  factor  of  any  part  129 
commercial  aircraft  accident.  The 
absence  of  accidents,  however,  cannot 
be  the  baseline  by  which  to  measure  the 
existence  of  a  drug  or  alcohol  problem 
in  the  aviation  industry.  No  statistical 
database  is  available  from  which  to 
estimate  how  many  accidents  were  the 
consequence  of  impairment  by  drugs  or 
alcohol  of  a  pilot  or  any  other  safety- 
sensitive  employee. 

The  FAA  examined  the  seating 
capacity,  average  passenger  load,  and 
average  replacement  cost  of  a 
representative  sample  of  both  narrow- 
body  and  wide-body  airplanes,  in 
addition  to  the  cost  of  the  National 
Transportation  Safety  Board  (NTSB) 
investigations.  In  calculating  benefits, 
the  FAA  also  evaluated  the  increased 
productivity  from  employees  who  are 
deterred  from  alcohol  misuse.  The  total 
quantifiable  discounted  benefits  that 
would  result  from  promulgation  of  this 
proposed  rule  amount  to  $87.4  million 
discounted  over  ten  years. 

Cost/Benefit  Analysis 

In  the  Act,  Congress  imposed  a 
statutory  obligation  on  the  FAA  to 
prescribe  regulations  that,  among  other 
things,  establish  anti-drug  and  alcohol 
misuse  testing  programs  for  employees 
of  part  129  air  carriers  who  perform 
safety-sensitive  duties.  The  FAA  has 
evaluated  the  cost  of  setting  up  and  ' 
administering  these  substance  abuse 
and  misuse  programs',  and  found  that 
the  ten-year  discormted  costs  range  from 
$17.8  million  to  $24.5  million.  Tl^s  is 
less  than  the  ten-year  discoimted 
benefits  of  $87.4  million.  Accordingly, 
the  FAA  finds  these  programs  to  be  cost 
beneficial. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  U.S.  entities  are  not 
unnecessarily  burdened  by  government 
regulations.  The  RFA  requires  agencies 
to  review  rules  that  mey  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities.” 
Because  this  proposed  rule  would  only 


affect  foreign  carriers,  the  RFA  is  not 
applicable. 

International  Trade  Impact  Statement 

In  accordance  with  the  Office  of 
Management  and  Budget  memorandum 
dated  March  1983,  federal  agencies 
engaged  in  rulemaking  activities  are 
required  to  assess  the  effects  of 
regulatory  change  on  international 
trade.  This  proposed  rule,  if  adopted, 
would  place  the  same  regulatory 
requirements  on  foreign  air  carriers  that 
currently  exist  for  U.S.  air  carriers  (anti- 
drug  abuse  program)  or  are  proposed  for 
U.S.  air  carriers  (alcohol  misuse 
program).  It  is  not  expected  that  the 
proposed  rule  would  have  an  adverse 
effect  on  trade  opportunities  for  either 
U.S.  firms  doing  business  overseas  or 
foreign  firms  doing  business  in  the 
United  States.  While  there  would  be 
increased  costs  to  foreign  carriers  as  a 
consequence  of  this  proposed  rule,  these 
costs  will  be  offset  by  the  benefits  and 
an  increase  in  public  confidence. 

Federalism  Implications 

Any  rule  arising  from  this  NPRM  w'ill 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  on 
the  distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  Therefore,  in  accordance 
(With  Executive  Order  12612,  the  FAA 
has  determined  that  this  does  not  have 
sufficient  federalism  implications  to 
warrant  preparation  of  a  Federalism 
Assessment. 

Significance 

This  notice  of  proposed  rulemaking 
does  not  constitute  a  "significant 
regulatory  action”  imder  Executive 
Order  12866.  It  does  involve  issues  of 
substantial  interest  to  the  public, 
however,  and  the  FAA  has  therefore 
determined  that  the  NPRM  is  significant 
under  the  Regulatory  Policies  and 
Procedures  of  the  Department  of 
Transportation  (44  FR  11034;  February 
2, 1979). 

Issued  in  Washington,  DC,  on  January  25, 
1994. 

Federico  Pena, 

Sect^ary  of  Transportation. 

David  R.  Hinson, 

Administrator. 

(FR  Doc.  94-2035  Filed  2-3-94;  1:00  pm) 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  199 

[Docket  No.  PS-128,  Arndt  No.  199-9] 

RIN  2137-AC21 

Alcohol  Misuse  Prevention  Program 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  sets  forth 
regulations  requiring  operators  of  gas, 
hazardous  liquid  and  carbon  dioxide 
pipelines  and  liquefied  natural  gas 
(LNG)  facilities  subject  to  the  pipeline 
safety  regulations  to  implement  alcohol 
misuse  prevention  programs  for 
employees  who  perform  safety-sensitive 
functions.  This  final  rule  is  consistent 
with  the  alcohol  rulea  of  other  operating 
administrations  (OAs)  published 
elsewhere  in  today’s  F^eral  Register, 
except  that  RSPA  is  not  requiring  pre¬ 
employment  or  random  testing.  The 
final  rule  requires  only  post-accident, 
reasonable  suspicion,  retum-to-duty, 
and  follow-up  testing.  This  rule  requires 
operators  to  remove  from  safety- 
sensitive  functions  employees  who 
engage  in  prohibited  alcohol  conduct, 
and  not  permit  them  to  return  to  those 
fimctions  imtil  specific  requirements  are 
met.  Operators  must  provide  covered 
employees  with  written  materials  that 
specifically  identify  the  employees 
covered  by  the  rule,  explain  the 
requirements  of  the  rule,  and  establish 
the  consequences  of  engaging  in 
prohibited  conduct.  Operators  must 
maintain  records  concerning  their 
programs  and  report  data  regarding 
employee  alcohol  misuse  to  RSPA 
annually.  The  rules  are  intended  to 
ensure  an  alcohol-fiee  workplace,  and 
increase  the  overall  safety  of  pipeline 
operations. 

EFFECTIVE  DATE:  This  rule  is  effective 
March  17, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  L.  Rippert,  Office  of  Pipeline 
Safety  Compliance,  RSPA,  DOT,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001  (202  366-6223);  or  the 
RSPA  Dockets  Unit,  (202)  366-4453,  for 
copies  of  this  final  rule  or  other  material 
in  the  docket. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  15, 1992,  RSPA 
published  a  notice  of  proposed 
rulemaking  (NPRM)  (57  III  59712)  to 
require  pipeline  operators  of  gas. 


hazardous  liquid  and  caibon  dioxide 
pipelines  and  liquefied  natural  gas 
(LNG)  facilities,  who  are  subject  to  49 
CFR  part  192, 193,  or  195,  to  implement 
alcohol  misuse  prevention  programs  for 
employees  who  perform  certain  covered 
functions.  The  NPRM  proposed  to 
exempt  fi’om  the  alcohol  rules  operators 
of  “master  meter  systems”  and 
"liquefied  petroleum  gas”  (LPG) 
operators. 

The  comment  period  on  the  NPRM 
closed  on  April  14, 1993,  and  all 
comments  received  were  considered, 
including  the  testimony  of  16 
individuals  who  presented  statements  at 
the  three  public  hearings  held  on 
February  26, 1993,  in  Washington,  DC; 
on  March  2, 1993,  in  Chicago,  Illinois; 
and  on  March  5, 1993,  in  San  Francisco, 
California.  RSPA  received  written 
comments  from  108  persons  including 
75  pipeline  operators,  eight  pipeline 
industry  associations,  seven 
individuals,  five  labor  unions,  four  state 
agencies,  three  contractors,  two 
consortiums,  two  vendors,  one  law  firm 
and  one  Federal  agency.  All  written 
comments,  as  well  as  the  hearing 
transcripts  and  any  statements  or  other 
materials  submitted  at  the  hearings, 
have  been  placed  in  the  docket. 

OST  Common  Preamble 

As  part  of  the  DOT- wide  alcohol 
misuse  prevention  rulemaking  effort 
DOT  issued  a  common  preamble  to  all 
of  the  related  NPRMs  that  were 
published  on  December  15, 1993  (57  FR 
59382,  et  seq.).  The  common  preamble 
precedes  this  document  in  today’s 
Federal  Register  and  should  be  read 
first  to  ensure  a  complete  imderstanding 
of  today’s  substantive  final  rule.  This 
common  preamble  contains  a  thorough 
discussion  of  the  comments  submitted 
to  the  DOT  alcohol  docket  and  responds 
to  comments  submitted  to  the  various  , 
DOT  agency  dockets  that  raised 
mxiltimodal  aspects  of  the  final  rules  or 
the  Act. 

Discussion  of  Comments 

Authority  for  RSPA  Regulation  of 
Alcohol  Misuse. 

The  majority  of  the  commenters 
strongly  objected  to  the  mandatory 
imposition  of  alcohol  misuse 
regulations,  as  proposed  for  the  pipeline 
industry.  They  contended  that:  (1) 
Alcohol  testing  of  pipeline  operators  is 
not  required  imder  the  provisions  of  the 
Omnibus  Transportation  Employee 
Testing  Act  of  1991  (Omnibus  Act);  (2) 
the  pipeline  industry  has  an  excellent 
safety  record;  (3)  RSPA  lacks  a  factual 
basis  or  statistical  data  that  would 
support  a  finding  of  any  alcohol-related 


pipeline  accidents;  and  (4)  the  proposed 
alcohol  regulations  would  violate  the 
Fourth  Amendment  of  the  Constitution. 
However,  some  commenters  expressed 
support  for  inclusion  of  a  limited 
alcohol  testing  program  consisting  of 
post-accident  and  reasonable  suspicion 
testing  elements  and  support  for 
development  of  a  “pilot  or 
demonstration”  alcohol  program  to  be 
conducted  by  RSPA  emd  various 
pipeline  industry  associations.  The  pilot 
program  would  be  implemented  by 
operators  to  develop  statistical  data 
which  would  support  the  need  for -an 
extensive  alcohol  testing  program  or 
data  that  would  indicate 
implementation  of  a  limited  alcohol 
misuse  prevention  program  was  more 
feasible  for  the  entire  industry. 

Most  commenters  opposed  the 
proposed  alcohol  program,  or  suggested 
modifications  to  tailor  the  program  to 
the  needs  of  the  pipeline  industry. 
Several  commenters  noted  that  the 
pipeline  industry  is  not  covered  by  the 
Omnibus  Act.  Commenters  stated  that 
there  is  no  indication  that  there  is  an 
alcohol  problem  in  the  pipeline 
industry,  and  thus  there  is  no 
justification  for  imposing  Federal 
regulation.  Commenters  also  stated  that 
pipelines  pose  different  safety  risks  than 
other  forms  of  public  transportation 
because  they  do  not  carry  passengers. 

RSPA  Response.  RSPA  is  today 
issuing  a  final  rule  on  alcohol  testing 
based  on  its  own  existing  statutory 
authority  to  promote  safety  and  to 
ensure  general  application  of  DOT’S 
alcohol  misuse  regulations  to  all 
employees  performing  safety-sensitive 
functions  in  the  transportation 
industries.  The  two  statutes  imder 
which  RSPA  administers  the  pipeline 
safety  program  are  the  Natural  Gas 
Pipeline  Safety  Act  of  1968,  as  amended 
(49  App.  U.S.C.  1671  et  seq.)  and  the 
Hazardous  Liquid  Pipeline  Safety  Act  of 
1979,  as  amended  (49  App.  U.S.C.  2001 
et  seq.).  The  broad  safety  authority  in 
these  statutes  is  applicable  to  various 
aspects  of  pipeline  facilities,  including 
“design,  installation,  inspection, 
emergency  plans  and  procedures, 
testing,  construction,  extension, 
operation,  replacement,  and 
maintenance  of  pipeline  facilities.”  49 
App.  U.S.C.  1672  and  2002.  Under  this 
authority,  RSPA  can  promulgate 
regulations  where  those  regulations 
would  enhance  pipeline  safety. 

The  lack  of  data  cited  by  some 
commenters  could  be  the  result  of  a  lack 
of  testing  and  industry  alcohol 
prevention  programs  rather  than  the 
absence  of  an  alcohol  problem  in  the 
pipeline  industry.  Alcohol  misuse  is  a 
problem  in  society  generally,  and  it  is 
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reasonable  to  expect  that  the  pipeline 
industry  is  not  immune  to  the  problem 
of  alcohol  misuse.  As  noted  in  the 
preamble  to  the  NPRM,  RSPA’s  drug 
rule  was  upheld  even  though  there  was 
no  evidence  of  a  particularized  drug 
problem  in  the  pipeline  industry. 
International  Brotherhood  of  Electrical 
Workers  v.  SJanner,  913  F.2d  1454  (9th 
Cir.  1990).  Pipeline  safety  is  very 
important,  and  operator  error  can 
contribute  to  accidents  and  incidents 
involving  release  of  hazardous 
materials.  Although  pipelines  do  not 
carry  people,  they  do  transport  very 
dangerous  materials  that,  if  releas^, 
can  pose  a  serious  threat  to  public 
safety,  property,  and  the  environment. 
Therefore,  for  safety  reasons,  we  have 
decided  to  issue  this  final  rule. 

Although  the  pipeline  industry  is  not 
covered  by  the  Omnibus  Act,  in  order  to 
provide  a  margin  of  safety  in  the 
pipeline  industry,  this  final  rule 
establishes  a  limited  alcohol  misuse 
prevention  program.  This  program 
includes  education,  training, 
prohibitions  on  certain  alcohol-related 
conduct,  and  post-accident,  reasonable 
suspicion,  retum-to-duty,  and  follow-up 
testing.  To  balance  our  safety  concerns 
with  &e  cost  to  industry  and  the  lack  of 
evidence  of  a  pipeline  alcohol  problem, 
we  are  not  requiring  random  or  pre¬ 
employment  testing.  With  the  exception 
of  those  two  types  of  testing,  this  final 
rule  is  generally  consistent  with  the 
rules  of  the  other  OAs.  Such  other 
alterations  as  are  necessary  to  meet  the 
special  circumstances  of  the  pipeline 
industry  have  been  incorporate  into 
the  final  rule.  We  will  monitor  the  data 
we  receive  from  post-accident  and 
reasonable  cause  tests  to  determine  if 
further  action  is  warrante.  This  final 
rule  will  ensure  that  pipeline  employees 
are  subject  to  the  same  alcohol 
prohibitions,  consequences,  and 
educational  efforts  that  apply  to  other 
transportation  workers.  Pipeline 
operators  may  conduct  other  types  of 
alcohol  testing  if  they  have  independent 
authority  to  do  so. 

Constitutional  issues  and  comments 
bn  issues  common  to  all  of  the  OAs  are 
addressed  in  detail  in  the  common 
preamble  to  the  OA  alcohol  rules, 
published  elsewhere  in  today’s  Federal 
Register. 

Applicability  and  Scope.  Several 
commenters,  including  the  American 
Gas  Association,  opposed  application  of 
the  proposed  rule  to  natural  gas 
transmission  and  distribution 
companies.  Some  commenters  indicated 
that  the  definition  of  “safety-sensitive 
fimction”  and  “performing  a  safety- 
sensitive  function”  are  too  broad  and 
unclear.  Other  commenters  stated  that 


the  definition  of  “covered  employee” 
should  include  only  persons  actually 
employed  by  an  operator,  and  should 
not  include  applicants  for  employment. 
Some  operators  indicated  that  RSPA 
should  clarify  if  the  alcohol  testing 
regulations  are  to  be  a  free-standing 
program  separate  and  distinct  from  the 
drug  testing  program  or  whether  alcohol 
testing  could  be  integrated  with  the 
existing  drug  testing  program.  They  also 
pointed  out  that  having  Afferent  alcohol 
regulations  for  each  of  the  OAs  may 
create  an  administrative  burden  in 
complying  with  the  various  final  rules. 

RSPA  Response.  The  NPRM  proposed 
to  include  essentially  the  same  classes 
of  operators  and  covered  functions  as 
are  subject  to  the  anti-drug  rule.  This 
rule  is  adopting  as  final  the  NPRM 
proposal  that  operators  of  gas, 
hazardous  liquid  and  carbon  dioxide 
pipelines,  and  LNC  facilities,  who  are 
subject  to  49  CFR  part  192, 193,  or  195, 
implement  alcohol  misuse  prevention 
programs  for  covered  employees  who 
perform  certain  functions  covered  by 
the  pipeline  safety  regulations.  Persons 
who  perform  regulat^  operation, 
maintenance,  and  emergency  response 
functions  for  operators  of  these 
pipelines  and  facilities  directly  afreet 
transportation  safety.  The  final  rule  does 
not  apply,  however,  to  operators  of 
master  meter  systems  or  LPG  operators. 
The  terms  “covered  functions”  and 
“safety-sensitive  functions”  as  used 
here  and  in  the  common  preamble  are 
synonymous  and  refer  to  the 
performance  of  an  operation, 
maintenance,  or  emergency-response 
function  performed  on  a  pipeline  or  an 
LNG  facility.  The  term  “safety-sensitive 
function”  is  used  in^the  Omnibus 
Transportation  Employee  Testing  Act  to 
describe  functions  which  employees 
perform. 

Operators  may  combine  their  RSPA 
drug  and  alcohol  programs.  This  final 
rule  is  consistent  with  the  other  OA 
rules  in  order  to  minimize,  to  the  extent 
possible,  any  compliance  burden  for 
operators  subject  to  the  rules  of  more 
than  one  OA.  Because  RSPA  is  not 
imposing  pre-employment  testing,  the 
definition  of  a  “covered  employee”  does 
not  include  an  applicant  for 
employment. 

In  the  NPRM,  RSPA  solicited 
comment  on  five  issues  regarding 
implementation  of  the  proposed  alcohol 
regulations.  The  questions  and 
comments  are  summarized  below: 

1.  Are  there  covered  functions  the 
performance  of  which  appears  to 
sufficiently  implicate  safety  to  warrant 
regulating  alcohol-related  conduct  and 
imposition  of  a  testing  requirement? 


Several  commenters  indicated 
support  for  requiring  only  pK>st-accident 
and  i^sonable  suspicion  testing  to  be 
mandated  by  RSPA.  Many^commenters 
indicated  that  pre-eiilployment.  random, 
and  retum-to-duty  were  costly  and 
unnecessary  as  proposed  in  the  NPRM. 
The  commenters  supported  the  current 
definition  of  “employee”  in  the  drug 
testing  regulations,  and  stated  that  ^e 
definition  should  not  be  expanded. 

RSPA  agrees  that  the  proposed 
definition  of  “employee”  is  adequate 
and  has  not  expanded  it.  As  discussed 
above,  the  final  mle  does  not  require 
either  pre-employment  or  random 
testing. 

2.  Do  pipeline  operators  have  any  data 
on  the  size  of  the  population  that  would 
be  afrected  and  the  incidence  of  alcohol 
misuse  by  this  population? 

Many  operators  stated  they  currently 
have  company-mandated  alcohol  testing 
policies  in  place.  These  provisions 
cover  testing  in  post-accident  and 
reasonable  suspicion  situations.  Some 
commenters  indicated  zero  incidence  of 
alcohol  misuse.  Chuing  the  development 
of  the  drug  testing  regulations,  many 
commenters  suggest^  that  RSPA 
include  alcohol  testing  as  a  tested 
substance  in  any  required  testing 
program.  They  also  pointed  out  that 
alcohol  is  probably  the  substance  most 
abused  by  the  public.  As  discussed 
above,  the  lack  of  data  in  the  pipeline 
industry  does  not  mean  that  there  is  not 
a  problem  with  alcohol  misuse. 
Therefore,  RSPA  is  requiring  a  limited 
alcohol  misuse  program  for  the  pipeline 
industry. 

3.  What  additional  costs  would  be 
incurred  by  inclusion  of  other  functions 
and  what  would  be  the  offsetting 
benefits  (e.g.,  in  terms  of  accident 
prevention,  productivity,  employee  lost 
time)? 

Many  commenters  agreed  that 
increasing  the  scope  of  covered 
employees,  especially  if  random  testing 
were  implemented,  would  substantially 
increase  the  costs  associated  with  the 
regulations.  Administrative  costs  and 
employee  lost  time  would  be  increased. 
Furthermore,  inconsistencies  develop  if 
alcohol  regulations  are  implemented 
and  differences  in  scope  of  coverage 
between  the  drug  and  alcohol  testing 
pro^ams  were  to  occur.  This  would 
lead  to  drug  and  alcohol  testing 
programs  covering  different  employees. 
Therefore,  the  final  alcohol  rule  applies 
to  the  same  covered  functions  as  the 
drug  rule. 

4.  Does  the  industry  or  public  have 
any  information  on  alcohol-related 
accidents? 

Many  commenters  argued  that  RSPA, 
DOT  and  the  National  Transportation 
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Safety  Board  (NTSB)  have  no  statistical 
data  to  support  alcohol-related 
accidents.  Some  conunenters  believe 
that  in  the  absence  of  a  comprehensive 
factual  analysis,  it  is  unreasonable  to 
conclude  that  all  the  proposed  types  of 
federally-mandated  alcohol  testing 
should  be  required  in  the  pipeline 
industry.  As  discussed  above,  RSPA  has 
carefully  evaluated  all  facets  of  the 
alcohol  testing  regulations  including  the 
required  types  of  testing,  categories  of 
covered  employees,  costs  associated 
with  implementation  of  a  testing 
program  and  the  societal  benefits.  RSPA 
has  determined  that  implementation  of 
a  hmited  alcohol  testing  program  is 
appropriate. 

5.  Aie  there  other  ways  that  RSPA 
could  reduce  the  burden  on  small 
operators? 

Many  conunenters  believe  that  a 
limited  program  such  as  post-accident 
and  reasonable  suspicion  testing  could 
be  efiectively  implemented  and  would 
not  adversely  affect  the  numerous  small 
gas  operators.  They  suggested  that 
blowing  the  use  of  non-evidential 
breath  testing  devices  for  screening 
would  lower  the  overall  costs  of  the 
entire  program.  Several  commenters 
suggested  that  operators  with  less  than 
50  employees  be  excluded  from  the 
requirements  of  alcohol  testing.  To 
reduce  the  burden  on  small  entities,  the 
final  rule  exen^)ts  master  meter 
operators  and  IJ*G  operators.  For  all 
other  operators,  the  final  rule  eliminates 
the  requirement  for  random  and  pre¬ 
employment  testing.  In  addition,  RSPA 
has  determined  that  small  operators  (50 
or  fewer  covered  employees)  should  be 
excluded  from  the  annual  submission  of 
an  alcohol  MIS  report  to  lessen  the 
biuden.  RSPA  will  periodically  conduct 
a  sampUng  of  the  small  operators 
alcohol  programs.  Discussion  of 
alternatives  for  testing  methods  devices 
is  contained  in  the  common  preamble 
published  elsewhere  in  today’s  Federal 
Register.  Although  DOT  is  not 
permitting  the  use  of  non-evidential 
breath  testing  devices,  the  final  rule 
permits  the  use  for  screening  of  certain 
evidential  devices  that  are  less  costly 
and  in  the  future  will  allow  use  of  other 
devices  (for  screening)  that  we  approve 
as  meeting  DOT  criteria. 

Reasonable  Suspicion  Testing 
Many  commenters  indicated  they 
were  fmstrated  by  use  of  the  phrase 
"reasonable  suspicion'*  for  alcohol 
testing  when  the  term  "reasonable 
cause”  is  used  in  the  drug  testing 
regulations.  Some  commenters 
supported  the  NPRM  proposal  that  a 
supervisor  who  makes  the 
determination  that  reasonable  suspicion 


exists  to  test  a  covered  employee  shall 
not  conduct  the  breath  alcohol  test  on 
that  employee,  if  another  supervisor  is 
readily  available.  Other  commenters 
indicated  that  alcohol  testing  should  not 
be  conducted  by  supervisors,  but  should 
be  handled  by  the  operator’s  contract 
collectors. 

RSPA  Response.  RSPA  considers  the 
two  terms  to  be  synonymous.  The  term 
"reasonable  suspicion”  is  used  in  the 
Omnibus  Act,  and  for  consistency  with 
other  OA  alcohol  rules,  this  final  rule 
uses  the  term  "reasonable  suspicion.” 
RSPA  will  consider  amending  the  drug 
rules  to  adopt  the  same  terminology. 
RSPA  is  concerned  about  the  potential 
for  abuse  and  harassment  of  an 
employee,  if  the  same  supervisor  who 
makes  the  determination  that  reasonable 
suspicion  exists  also  conducts  the 
breath  test  on  the  employee.  Therefore, 
RSPA  has  revised  this  provision  to 
stipulate  that  the  supervisor  who  makes 
the  determination  that  reasonable 
suspicion  exists  shall  not  conduct  the 
breath  alcohol  test  on  that  employee. 

Pre-Duty  Use 

The  NPRM  proposed  to  require  each 
operator  to  prohibit  a  covered  employee 
from  using  dcohol  within  four  hoius 
prior  to  performing  safety-sensitive 
functions.  The  final  rule  adopts  an 
amended  provision  that  prohibits  using 
alcohol  within  four  hoius  prior  to 
performing  covered  functions,  or  within 
the  period  of  time  after  an  employee  has 
been  notified  to  report  to  duty  to 
respond  to  an  emergency.  In  the 
pipeline  industry,  an  operator 
commonly  has  only  a  limited  number  of 
employees  or  a  single  employee 
qualified  and  available  to  respond  in  an 
emergency  situation.  In  such  a  case,  an 
employee  may  be  in  an  unofficitd  "on- 
call”  status.  For  example,  an  employee 
who  finished  work  for  the  day  and 
returned  home,  had  a  beer  at  6  p.m.,  and 
was  called  at  8  p.m.  to  respond  to  an 
emergency,  would  be  prohibited  from 
using  alcohol  from  8  p.m.  until 
completion  of  the  safety-sensitive 
duties.  This  provision  is  intended  to  be 
used  only  for  emergency  situations 
where  an  operator  has  no  other 
recourse.  Even  in  an  emergency 
situation,  however,  if  an  op>erator 
notifies  an  employee  to  report,  and  the 
operator  believes  the  employee  cannot 
perform  because  he  or  she  is  impaired 
by  alcohol,  the  operator  should  not 
permit  the  employee  to  perform  safety- 
sensitive  functions. 

Alcohol  Plans 

The  NPRM  proposed  to  require 
operators  to  develop,  maintain,  and 
follow  a  written  alcohol  misuse 


prevention  plan.  This  type  of  plan 
proved  beneficial  in  assisting  the 
industry  in  establishing  anti-drug 
testing  programs  and  educating  ^e 
industry  about  the  requirements  of  the 
drug  rule.  RSPA  requested  operators  to 
provide  specific  comments  on  whether 
a  model  drug  and  alcohol  plan  would  be 
beneficial  to  employers  to  standardize 
the  requirements  of  the  rules  and  assist 
in  compliance  issues.  A  number  of 
commenters  were  in  favor  of  RSPA 
developing  guidance  material  for  use  by 
operators.  Commenters  stated  that 
guidance  materials  would  aid  the 
operators  in  the  development  of  a 
written  alcohol  misuse  prevention  plan 
addressing  the  requirements  contained 
in  the  RSPA  final  rule  and  part  40. 
Commenters,  however,  indicated  that 
such  guidance  material  should  not  be 
used  as  an  enforcement  tool  in  limiting 
an  operator’s  plaii  to  the  same  lan^age 
contained  in  ^e  guidance  materials. 

RSPA  Response.  RSPA  is  developing 
guidance  materials  for  operators,  to 
assist  them  in  implementing  alcohol 
misuse  prevention  plans,  that  we  plan 
to  publish  prior  to  implementation  of 
the  regulations.  The  guideuice  materials 
could  be  used  by  operators  and 
contractors  that  provide  services  to 
operators  subject  to  the  regulations. 
RSPA  does  not  intend  for  the  guidance 
materials  to  limit  an  operator’s  ability  to 
provide  more  detail  for  its  employees. 
The  guidance  material  for  alcohol 
would  be  added  to  the  existing  drug 
testing  guidsmce  material  for  ease  of 
reference. 

Management  Information  System  (MIS) 
Report 

The  NPRM  proposed  to  require 
operators  to  report  alcohol  statistical 
information,  as  an  essential  tool  for 
monitoring  compliance  with  the  rule. 
Many  commenters  were  opposed  to  one 
or  more  of  the  reporting  elements 
proposed  in  the  NPRM.  Comments 
submitted  by  Exxon  and  the  Interstate 
Natural  Gas  Association  of  America 
addressed  several  areas  of  the  form  that 
they  contended  would  present  an  imdue 
burden  in  the  collection  and  reporting 
of  data.  These  comments  included 
objections  to  the  data  on  employee 
categories;  dual  coverage  and  reporting 
for  employees  covered  by  other  DOT 
agencies;  and  the  requirement  to  submit 
annual  reports  no  later  than  February 
15th.  Some  operators  objected  to  the 
size  and  complexity  of  the  report  format 
and  the  numerous  detailed  instructions 
required  to  complete  the  form.  One 
consortium  indicated  that  costs  of 
designing  software  and  integrating  this 
type  of  informational  software  into  the 
current  drug  management  programs 
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would  be  immense.  Another 
consortiiim,  which  represents  numerous 
small  operators  and  municipalities, 
suggested  that  consortia  should  be 
allowed  to  report  on  behalf  of  the 
companies  they  serve,  thus  reducing  the 
paperwork  required.  Many  operators 
provided  suggested  changes  and 
modifications  to  reduce  the 
recordkeeping  and  reporting  burden. 

RSPA  Response.  This  finm  rule 
requires  the  submission  of  annual 
statistical  data  on  each  operator’s 
alcohol  misuse  prevention  program.  To 
reduce  the  burden  on  small  operators 
(those  with  50  or  fewer  covered 
employees),  those  operators  are  not 
required  to  submit  annual  reports.  Small 
operators  are  required  to  keep  records 
and  submit  to  RSPA,  upon  written 
request,  reports  on  their  alcohol 
programs.  To  reduce  the  reporting 
burden  on  operators  who  have  no 
verified  positive  test  results,  RSPA  has 
limited  the  information  to  be  provided 
and  has  developed  a  simplified  “EZ 
Form”  for  submitting  their  reports,  hi 
addition,  operators  are  not  required  to 
report  alcohol  testing  data  for 
contractors  and  their  employees. 
Operators,  however,  are  required  to 
keep  records  on  contractor  data  and 
make  the  records  available  for 
inspection.  To  simplify  reporting,  RSPA 
has  eliminated  the  requirement  to  report 
data  on  covered  employees  by  function. 
RSPA  has  incorporated  these 
amendments  into  the  final  alcohol  MIS 
report  forms,  which  appear  as  exhibits 
A  and  B  immediately  following  the  rule 
text  in  this  Federal  Register.  RSPA  has 
determined,  that  while  the  alcohol 
testing  data  elements  are  properly  a 
matter  of  regulation,  the  format  in 
which  the  data  are  reported  should 
remain  within  the  discretion  of  the 
Administrator.  This  will  enable  RSPA  to 
make  any  revisions  to  the  format  that 
become  necessary  without  rmdertaking 
additional  rulemaking.  Because  RSPA 
does  not  have  regulatory  authority  over 
consortia,  the  final  rule  requires 
operators  to  submit  MIS  reports.  An 
operator  may  make  arrangements  with  a 
consortium  to  provide  data  to  the 
operator  in  whatever  format  the  operator 
desires,  but  the  responsibility  for 
submitting  drug  and  alcohol  MIS  reports 
to  RSPA  remains  with  the  operator. 

Contractor  Compliance 
The  NPRM  proposed  that  contractor 
employees  should  be  included  in  the 
group  of  employees  that  must  undergo 
alcohol  misuse  testing  because  their  job 
performance  is  no  less  critical  than  the 
performance  of  employees  who  work 
directly  for  operators.  RSPA  proposed 
limiting  the  employees,  including 


contractors,  covered  by  the  alcohol 
misuse  rule  to  those  who  perform 
operation,  maintenance,  or  emergency- 
response  functions,  on  the  pipeline  or 
LNG  facility,  that  are  regulated  under 
part  192, 193,  or  195.  Seven  commenters 
indicated  that  RSPA  should  exclude 
contractor  employees  from  the 
definition  of  “employee.”  Some 
commenters  suggested  that  RSPA 
should  be  responsible  for  ensuring  that 
contractor  employees  are  in  compliance 
with  parts  40  and  199. 

RSPA  Response.  RSPA  believes  that 
contractor  employees  must  be  included 
in  the  group  of  employees  subject  to  the 
alcohol  misuse  provisions.  The 
performance  of  safety-sensitive 
functions  by  contract  employees  is  no 
less  critical  than  the  performance  of  the 
employees  who  work  directly  for 
operators. 

Advisory  Committee  Reviews 

Section  4(b)  of  the  Natmal  Gas 
Pipeline  Safety  Act  of  1968,  as  amended 
(49  U.S.C.  1673(b)),  and  section  204(b) 
of  the  Hazardous  Liquid  Pipeline  Safety 
Act  of  1979,  as  amended  (Pub.  L.  97- 
468,  January  14, 1983),  each  provide 
that  proposed  amendments  to  safety 
standards  established  under  the  statutes 
be  submitted  to  the  pipeline  advisory 
committees  for  consideration.  Of  the  14 
ballots  received,  12  were  in  favor  of 
implementing  an  alcohol  misuse 
prevention  program  and  2  were 
opposed.  The  advisory  members 
comments  indicate  they  are  generally  in 
favor  of  an  alcohol  testing  prevention 
program  for  the  pipeline  industry  which 
has  limited  testing  provisions  (post¬ 
accident  and  reasonable  suspicion)  such 
as  those  discussed  iivthis  final  rule. 

In  January  1993,  copies  of  the  NPRM 
were  mailed  to  each  member  of  the 
Technical  Pipeline  Safety  Standards 
Committee  and  the  Technical 
Hazardous  Liquid  Pipeline  Safety 
Standards  Committee.  On  November  29, 
1993,  RSPA  mailed  additional  copies  of 
the  NPRM  to  each  member,  and 
requested  that  the  committees  vote  by 
mail  on  the  proposals  in  the  NPRM,  and 
provide  any  additional  comments. 

Regulatory  Analyses  and  Notices 

E.0. 12866  and  DOT  Regulatory  Policies 
and  Procedures 

The  final  rule  is  a  significant 
regulatory  action  xmder  Executive  Order 
12866,  and  has  been  reviewed  under 
that  order.  It  is  significant  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979)  because  it 
is  of  substantial  public  interest.  A 
regulatory  evaluation  is  available  for 
review  in  the  docket.  RSPA  has 


evaluated  the  industry-wide  costs  and 
benefits  relating  to  the  implemehtation 
of  the  alcohol  misuse  prevention 
program  for  pipeline  operators.  RSPA 
has  calculated  the  total  cost  of  this 
program  for  the  first  year  to  be 
$1,876,270.  The  exclusion  of  pre¬ 
employment  and  random  testing  from 
the  final  rule  has  provided  a  substantial 
reduction  in  the  total  cost  of  the  alcohol 
program.  We  have  projected  yearly 
program  costs  of  $186,407,  with  a  slight 
increase  every  third  year  to  allow  for 
major  equipment  overhaul  which  would 
project  a  total  program  cost  of  $258,907. 
The  total  10-year  program  costs  are 
estimated  to  be  $3,806,745.  The  total  10- 
year  discoimted  costs  are  projected  to  be 
$3,270,684  (uses  net  present  value  at 
7%). 

RSPA  believes  that  major  cost  benefits 
will  accrue  from  this  rule,  including  the 
prevention  of  potential  injuries,  , 
fatalities  and  property  losses  resulting 
firom  accidents  attributed  to  alcohol 
misuse,  and  improved  worker 
productivity  and  estimates  the  savings 
to  be  $15,344,000. 

Paperwork  Reduction  Act 

The  final  rule  sets  forth  new  alcohol 
misuse  prevention  program 
requirements  and  includes  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act.  These 
requirements  have  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35)  and  5  CFR  Part  1320. 
Information  collection  requirements  are 
not  effective  imtil  Paperwork  Reduction 
Act  cleeirance  has  been  received. 

Regulatory  Flexibility  Act 

The  final  rule  affects  all  entities 
subject  to  part  192, 193,  or  195,  except 
operators  of  master  meter  systems  and 
liquefied  petroleum  gas  (LTC)  operators, 
which  are  exempt.  Master  meter  systems 
and  LPG  operators  constitute  the  bulk  of 
small  businesses  or  other  small  entities 
that  operate  gas  pipeline  systems  subject 
to  part  192.  'There  are  few,  if  any,  small 
entities  that  operate  hazardous  liquid  or 
carbon  dioxide  pipelines  subject  to  part 
195,  or  LNG  facilities  subject  to  part 
193. -Therefore,  I  certify  imder  section 
605  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.)  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12612 

'This  regulation  will  not  have 
substantial  direct  efi'ects  on  states,  on 
the  relationship  between  the  Federal 
Government  and  the  states,  or  on  the 
distribution  of  power  and 
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responsibilities  among  the  various 
levels  of  Government.  Therefore,  in 
accordance  with  Executive  Order  12612 
{52  FR  41685;  October  30, 1987),  RSPA 
has  determined  that  this  regulation  does 
not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

List  of  Subjects  in  49  CFR  Part  199 

Alcohol  testing.  Drug  testing.  Pipeline 
safety.  Recordkeeping  and  reporting. 

In  consideration  of  the  foregoing, 

RSPA  is  amending  49  CFR  part  199  as 
follows: 

1.  The  title  for  part  199  is  revised  to 
read  as  follows: 

PART  199— DRUG  AND  ALCOHOL 
TESTING 

2.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Autllbrity:  49  App.  U.S.C  1672, 1674a, 
1681, 1804, 1808,  and  2002;  49  CFR  1.53. 

3.  Sections  199.1  through  199.25  are 
designated  as  subpart  A,  and  subpart  B 
is  added  to  read  as  follows: 

Subpart  B — Alcohol  Misuse  Prevention 
Program 

Sec.  . 

199.200  Purpose. 

199.201  Applicability. 

199.202  Alcohol  misuse  plan. 

199.203  Alcohol  testing  procedures. 

199.205  Dehnitions. 

199.207  Preemption  of  State  and  local  laws. 
199.209  Other  requirements  imposed  by 
operators. 

199.211  Requirement  for  notice. 

199.213  Starting  date  for  alcohol  testing 
programs. 

199.215  Alcohol  concentration. 

199.217  On-duty  use. 

199.219  Pre-duty  use. 

199.221  Use  following  an  accident. 

199.223  Refusal  to  submit  to  a  required 
alcohol  test. 

199.225  Alcohol  tests  required. 

199.227  Retention  of  records. 

199.229  Reporting  of  alcohol  testing  resxilts. 
199.231  Access  to  facilities  and  records. 
199.233  Removal  from  covered  function. 
199.235  Required  evaluation  and  testing. 
199.237  Other  alcohol-related  conduct 
199.239  Operator  obligation  to  promulgate  a 
policy  on  the  mistise  of  alcohol. 

199.241  Training  for  supervisors. 

199.243  Referral,  evaluation,  and  treatment. 
199.245  Contractor  employees. 

Subpart  B — Alcohol  Misuse  Prevention 
Program 

§  199.200  Purpose. 

The  purpose  of  this  subpart  is  to 
establish  programs  designed  to  help 
prevent  accidents  and  injuries  resulting 
firom  the  misuse  of  alcohol  by 
employees  wbo  perform  covered 
functions  for  operators  of  certain 


1 


pipeline  facilities  subject  to  parts  192, 
193,  or  195  of  this  chapter. 

§199.201  Applicability. 

This  subpart  applies  to  gas,  hazardous 
liquid  and  carbon  dioxide  pipeline 
operators  and  liquefied  natural  gas 
operators  subject  to  parts  192, 193,  or 
195  of  this  chapter.  However,  this 
subpart  does  not  apply  to  operators  of 
master  meter  systems  defined  in  §  191.3 
or  liquefied  petroleum  gas  (LPG) 
operators  as  discussed  in  §  192.11  of 
this  chapter. 

§  199.202  Alcohol  misuse  plan. 

Each  operator  shall  maintain  and 
follow  a  written  alcohol  misuse  plan 
that  conforms  to  the  requirements  of 
this  subpart  and  the  DOT  procedures  in 
part  40  of  this  title.  The  plan  shall 
contain  methods  and  procedures  for 
compliance  with  all  the  requirements  of 
this  subpart,  including  required  testing, 
recordkeeping,  reporting,  education  and 
training  elements. 

§  199.203  Alcohol  testing  procedures. 

Each  operator  shall  ensure  that  all 
alcohol  testing  conducted  imder  this 
subpart  complies  with  the  procedures 
set  forth  in  part  40  of  this  title.  The 
provisions  of  49  CFR  part  40  that 
address  alcohol  testing  are  made 
applicable  to  operators  by  this  subpart. 

§  199.205  Definitions. 

As  used  in  this  subpart: 

Accident  means  an  incident 
reportable  under  part  191  of  this  chapter 
involving  gas  pipeline  facilities  or  LNG 
facilities,  or  an  accident  reportable 
imder  part  195  of  this  chapter  involving 
hazardous  liquid  or  carbon  dioxide 
pipeline  facilities. 

Administrator  means  the 
Administrator  of  the  Research  and 
Special  Programs  Administration 
(RSPA),  or  any  person  who  has  been  , 
delegated  authority  in  the  matter 
concerned. 

Alcohol  means  the  intoxicating  agent 
in  beverage  alcohol,  ethyl  alcohol  or 
other  low  molecular  weight  alcohols 
including  methyl  or  isopropyl  alcohol. 

Alcohol  concentration  (or  content) 
means  the  alcohol  in  a  volume  of  breath 
expressed  in  terms  of  grams  of  alcohol 
per  210  hters  of  breath  as  indicated  by 
an  evidential  breath  test  under  this 
subpart. 

Alcohol  use  means  the  consumption 
of  any  beverage,  mixture,  or  preparation, 
including  any  medication,  containing 
alcohol. 

Confirmation  test  means  a  second  test, 
following  a  screening  test  with  a  result 
0.02  or  greater,  that  provides 
quantitative  data  of  alcohol 
concentration. 


Consortium  means  an  entity, 
including  a  group  or  association  of 
employers,  recipients,  or  contractors, 
that  provides  alcohol  testing  as  required 
by  this  subpart  or  other  DOT  alcohol 
testing  rules  and  that  acts  on  behalf  of 
the  operators. 

Covered  employee  means  a  person 
who  performs  on  a  pipeline  or  at  an 
LNG  facility  an  operation,  maintenance, 
or  emergency-response  function 
regulat^  by  parts  192, 193,  or  195  of 
this  chapter.  Covered  employee  and 
individual  or  individual  to  be  tested 
have  the  same  meaning  for  the  purposes 
of  this  subpart.  The  term  covered 
employee  does  not  include  clerical, 
truck  driving,  accounting,  or  other 
functions  not  subject  to  parts  192, 193, 
or  195.  The  person  may  be  employed  by 
the  operator,  be  a  contractor  engaged  by 
the  operator,  or  be  employed  by  such  a 
contractor. 

Covered  function  (safety-sensitive 
function)  means  an  operation, 
maintenance,  or  emergency-response 
function  that  is  performed  on  a  pipeline 
or  LNG  facility  and  the  function  is 
reflated  by  parts  192, 193,  or  195. 

DOT  agency  An  agency  (or  operating 
administration)  of  the  United  States 
Department  of  Transportation 
administering  regulations  requiring 
alcohol  testing  (14  CFR  pairts  61,  63,  65, 
121, 135;  49  CFR  parts  199,  219,  382, 
and  654)  in  accordance  with  part  40  of 
this  title. 

Employer  or  operator  means  a  person 
who  owns  or  operates  a  pipeline  or  LNG 
facility  subject  to  parts  192, 193,  or  195 
of  this  chapter. 

Performing  (a  covered  function):  An 
employee  is  considered  to  be 
performing  a  covered  function  (safety- 
sensitive  fimction)  during  any  period  in 
which  he  or  she  is  actually  performing, 
ready  to  perform,  or  immediately 
available  to  perform  such  covered 
functions. 

Refuse  to  submit  (toon  alcohol  test) 
means  that  a  covered  employee  fails  to 
provide  adequate  breath  for  testing 
without  a  valid  medical  explanation 
after  he  or  she  has  received  notice  of  the 
requirement  to  be  tested  in  accordance 
with  the  provisions  of  this  subpart,  or 
engages  in  conduct  that  clearly  obstructs 
the  testing  process. 

Screening  test  means  an  analytical 
procedure  to  detennine  whether  a 
covered  employee  may  have  a 
prohibited  concentration  of  alcohol  in 
his  or  her  system. 

State  agency  means  an  agency  of  any 
of  the  several  states,  the  District  of 
Columbia,  or  Puerto  Rico  that 
participates  under  section  5  of  the 
Natural  Gas  Pipeline  Safety  Act  of  1968 
(49  App.  U.S.C.  1674)  or  section  205  of 
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the  Hazardous  Liquid  Pipeline  Safety 
Act  of  1979  (49  App.  U.S.C.  2009). 

Substance  abuse  professional  means  a 
licensed  physician  (Medical  Doctor  or 
Doctor  of  Osteopathy),  or  a  licensed  or 
certified  psychologist,  social  worker, 
employee  assistance  professional,  or 
addiction  counselor  (certified  by  the 
National  Association  of  Alcoholism  and 
Drug  Abuse  Counselors  Certification 
Commission),  with  knowledge  of  and 
clinical  experience  in  the  diagnosis  and 
treatment  of  alcohol-related  disorders. 

§  199.207  Preemption  of  State  and  local 
laws. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  this  subpart  preempts 
any  State  or  local  law,  rule,  regulation, 
or  order  to  the  extent  that; 

(1)  Compliance  with  both  the  State  or 
local  requirement  and  this  subpart  is  not 
possible; 

(2)  CompUance  with  the  State  or  local 
requirement  is  £m  obstacle  to  the 
accomplishment  and  execution  of  any 
requirement  in  this  subpart;  or 

(3)  The  State  or  local  requirement  is 
a  pipeline  safety  standard  applicable  to 
interstate  pipeline  facilities. 

(b)  This  subpart  shall  not  be 
construed  to  preempt  provisions  of  State 
criminal  law  that  impose  sanctions  for 
reckless  conduct  leading  to  actual  loss 
of  hfe,  injury,  or  damage  to  property, 
whether  the  provisions  apply 
specifically  to  transportation  employees 
or  employers  or  to  the  general  public. 

§  199.209  Other  requirements  Imposed  by 
operators. 

Except  as  expressly  provided  in  this 
subpart,  nothing  in  this  subpart  shall  be 
construed  to  affect  the  authority  of 
operators,  or  the  rights  of  employees, 
with  respect  to  the  use  or  possession  of 
alcohol,  including  authority  and  rights 
with  respect  to  alcohol  testing  and 
rehabilitation. 

§  1 99.21 1  Requirement  for  notice. 

Before  performing  an  alcohol  test 
under  this  subpart,  each  operator  shall 
notify  a  covered  employee  that  the 
alcohol  test  is  required  by  this  subpart. 
No  operator  shall  falsely  represent  that 
a  test  is  administered  imder  this 
subpart. 

§  1 99.21 3  Starting  date  for  alcohol  testing 
programs. 

(a)  Large  operators.  Each  operator 
with  more  than  fifty  covered  employees 
on  February  15, 1994  shall  implement 
the  requirements  of  this  subpart 
beginning  on  January  1, 1995. 

(b)  Small  operators.  Each  operator 
with  fifty  or  fewer  covered  employees 
on  February  15  1994  shall  implement 


the  requirements  of  this  subpart 
beeiiming  on  January  1, 1996. 

(c)  All  operators  conunencing 
operations  after  February  15, 1994  shall 
have  an  alcohol  misrise  program  that 
conforms  to  this  subpart  by  January  1, 
1996,  or  by  the  date  an  operator  begins 
operations,  whichever  is  later. 

§  199.21 5  Alcohol  concentration. 

Each^  operator  shall  prohibit  a  covered 
employee  from  reporting  for  duty  or 
remaining  on  duty  requiring  the 
performance  of  covered  functions  while 
having  an  alcohol  concentration  of  0.04 
or  greater.  No  operator  having  actual 
knowledge  that  a  covered  employee  has 
an  alcohol  concentration  of  0.04  or 
greater  shall  permit  the  employee  to 
perform  or  continue  to  perform  covered 
functions. 

§  1 99.21 7  On-duty'use. 

Each  operator  shall  prohibit  a  covered 
employee  from  using  ^cohol  while 
performing  covered  functions.  No 
operator  having  actual  knowledge  that  a 
covered  employee  is  using  alcohol 
while  performing  covered  functions 
shall  permit  the  employee  to  perform  or 
continue  to  perform  covered  functions. 

§199.219  Pre-duty  use. 

Each  operator  shall  prohibit  a  covered 
employee  from  using  ^cohol  within 
four  hours  prior  to  performing  covered 
functions,  or,  if  an  employee  is  called  to 
duty  to  respond  to  an  emergency,  within 
the  time  period  after  the  employee  has 
been  notified  to  report  for  duty.  No 
operator  having  actual  knowledge  that  a 
covered  employee  has  used  alcohol 
within  four  hours  prior  to  performing 
covered  functions  or  within  the  time 
period  after  the  employee  has  been 
notified  to  report  fof  duty  shall  permit 
that  covered  employee  to  perform  or 
continue  to  perform  covert  functions. 

§  199.221  Use  following  an  accident 

Each  operator  shall  prohibit  a  covered 
employee  who  has  actual  knowledge  of 
an  accident  in  which liis  or  her 
performance  of  covered  functions  has 
not  been  discounted  by  the  operator  as 
a  contributing  factor  to  the  accident 
from  using  alcohol  for  eight  hours 
following  the  accident,  imless  he  or  she 
has  been  given  a  post-accident  test 
under  §  199.225(a),  or  the  operator  has 
determined  that  the  employee’s 
performance  could  not  have  contributed 
to  the  accident. 

§199.223  Refusal  to  submit  to  a  required 
alcohol  test 

Each  operator  shall  require  a  covered 
employee  to  submit  to  a  post-accident 
alcohol  test  required  under  §  199.225(a), 
a  reasonable  suspicion  alcohol  test 


required  imder  §  199.225(b),  or  a  follow¬ 
up  alcohol  test  required  imder 
§  199.225(d).  No  operator  shall  permit 
an  employee  who  refuses  to  submit  to 
such  a  test  to  perform  or  continue  to 
perform  covered  functions. 

§  199.225  Alcohol  tests  required. 

Each  operator  shall  conduct  the 
following  types  of  alcohol  tests  for  the 
presence  of  dcohol: 

(a)  Post-accident.  (1)  As  soon  as 
practicable  following  an  accident,  each 
operator  shall  test  each  surviving 
covered  employee  for  alcohol  if  that 
employee’s  performance  of  a  covered 
function  either  contributed  to  the 
accident  or  cannot  be  completely 
discounted  as  a  contributing  factor  to 
the  accident.  'The  decision  not  to 
administer  a  test  under  this  section  shall 
be  based  on  the  operator’s 
determination,  using  the  best  available 
information  at  the  time  of  the 
determination,  that  the  covered 
employee’s  performance  could  not  have 
contributed  to  the  accident. 

(2)  If  a  test  required  by  this  section  is 
not  administered  within  2  hours 
following  the  accident,  the  operator 
shall  prepare  and  maintain  on  file  a 
record  stating  the  reasons  the  test  was 
not  promptly  administered.  If  a  test 
required  by  paragraph  (a)  is  not 
administered  within  8  hours  following 
the  accident,  the  operator  shall  cease 
attempts  to  administer  an  alcohol  test 
and  shall  state  in  the  record  the  reasons 
for  not  administering  the  test. 

(3)  A  covered  emjuoyee  who  is 
subject  to  post-accident  testing  who  fails 
to  remain  readily  available  for  such 
testing,  including  notifying  the  operator 
or  operator  representative  of  his/her 
location  if  he/ she  leaves  the  scene  of  the 
accident  prior  to  submission  to  such 
test,  may  be  deemed  by  the  operator  to 
have  reused  to  submit  to  testing. 
Nothing  in  this  section  shall  be 
construed  to  require  the  delay  of 
necessary  medical  attention  for  injured 
people  following  an  accident  or  to 
prohibit  a  covered  employee  from 
leaving  the  scene  of  an  accident  for  the 
period  necessary  to  obtain  assistance  in 
responding  to  the  accident  or  to  obtain 
necessary  emergency  medical  care. 

(b)  Reasonable  suspicion  testing.  (1) 
Eaclf  operator  shall  require  a  covered 
employee  to  submit  to  an  alcohol  test 
when  the  operator  has  reasonable 
suspicion  to  beheve  that  the  employee 
has  violated  the  prohibitions  in  this 
subpart. 

(2)  The  operator’s  determination  that 
reasonable  suspicion  exists  to  require 
the  covered  employee  to  undergo  an 
alcohol  test  shall  be  based  on  specific, 
contemporaneous,  articulable 
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observations  concerning  the  ap{>earance, 
behavior,  speech,  or  body  odors  of  the 
employee.  The  required  observations 
shall  made  by  a  supervisor  who  is 
trained  in  detecting  the  symptoms  of 
alcohol  misuse.  The  supervisor  who 
makes  the  determination  that  reasonable 
suspicion  exists  shall  not  conduct  the 
breath  alcohol  test  on  that  employee. 

(3)  Alcohol  testing  is  authorized  by 
this  section  only  if  &e  observations 
required  by  paragraph  (b)(2)  of  this 
section  are  made  during,  just  preceding, 
or  just  after  the  period  of  the  work  day 
that  the  employee  is  required  to  be  in 
compliance  with  this  subpart.  A  covered 
employee  may  be  directed  by  the 
operator  to  undergo  reasonable 
suspicion  testing  for  alcohol  only  while 
the  employee  is  performing  covered 
functions;  just  before  the  employee  is  to 
perform  covered  functions;  or  just  after 
the  employee  has  ceased  performing 
covered  functions. 

(4)  (i)  If  a  test  required  by  this  section 
is  not  administered  within  2  hours 
following  the  determination  under 
paragraph  (b)(2)  of  this  section,  the 
operator  shall  prepare  and  maintain  on 
file  a  record  stating  the  reasons  the  test 
was  not  promptly  administered.  If  a  test 
required  by  this  section  is  not 
administered  within  8  hours  following 
the  determination  under  paragraph 
(bK2)  of  this  section,  the  operator  shall 
cease  attempts  to  administer  an  alcohol 
test  and  shall  state  in  the  record  the 
reasons  for  not  administering  the  test. 
Records  shall  be  submitted  to  RSPA 
upon  request  of  the  Administrator. 

(ii)  Notwithstanding  the  absence  of  a 
reasonable  suspicion  alcohol  test  imder 
this  section,  an  operator  shall  not  permit 
a  covered  employee  to  report  for  duty  or 
remain  on  duty  requiring  the 
performance  of  covered  functions  while 
the  employee  is  under  the  influence  of 
or  impair^  by  alcohol,  as  shown  by  the 
behavioral,  speech,  or  performance 
indicators  of  alcohol  misuse,  nor  shall 
an  operator  permit  the  covered 
employee  to  perform  or  continue  to 
perform  covered  functions,  until: 

(A)  An  alcohol  test  is  administered 
and  the  employee’s  alcohol 
concentration  measures  less  than  0.02; 
or 

(B)  The  start  of  the  employee’s  next 
regularly  scheduled  duty  period,  but  not 
less  than  8  hours  following  the 
determination  imder  paragraph  (b)(2)  of 
this  section  that  there  is  reasonable 
suspicion  to  believe  that  the  employee 
has  violated  the  prohibitions  in  this 
subpart. 

(iii)  Except  as  provided  in  paragraph 

(b)(4)(ii),  no  operator  shall  take  any 
action  under  this  subpart  against  a 
covered  employee  ba^d  solely  on  the 


employee’s  behavior  and  appearance  in 
the  absence  of  an  alcohol  test.  This  does 
not  prohibit  an  operator  with  the 
authority  independent  of  this  subpart 
fi-om  taking  any  action  otheiwise 
consistent  with  law. 

(c)  Retum-to-duty  testing.  Each 
operator  shall  ensure  that  before  a 
covered  employee  returns  to  duty 
requiring  the  performance  of  a  covered 
function  after  engaging  in  conduct 
prohibited  by  §§  199.215  through 
199.223,  the  employee  shall  undergo  a 
retmn-to-duty  alcohol  test  with  a  result 
indicating  an  alcohol  concentration  of 
less  than  0.02. 

(d)  Follow-up  testing.  (1)  Following  a 
determination  under  §  199.243(b)  that  a 
covered  employee  is  in  need  of 
assistance  in  resolving  problems 
associated  with  alcohol  misuse,  each 
operator  shall  ensure  that  the  employee 
is  subject  to  unannounced  follow-up 
alcohol  testing  as  directed  by  a 
substance  abuse  professional  in 
accordance  with  the  provisions  of 

§  199.243(b)(2)(ii). 

(2)  Follow-up  testing  shall  be 
conducted  when  the  covered  employee 
is  performing  covered  functions;  just 
before  the  employee  is  to  perform 
covered  functions;  or  just  after  the 
employee  has  ceased  performing  such 
functions. 

(e)  Retesting  of  covered  employees 
with  an  alcohol  concentration  of  0.02  or 
greater  but  less  than  0.04.  Each  operator 
shall  retest  a  covered  employee  to 
ensure  compliance  with  the  provisions 
of  §  199.237,  if  an  operator  chooses  to 
permit  the  employee  to  perform  a 
covered  function  within  8  hours 
following  the  administration  of  an 
alcohol  test  indicating  an  alcohol 
concentration  of  0.02  or  greater  but  less 
than  0.04. 

§  199.227  Retention  of  records. 

(a)  General  requirement.  Each 
operator  shall  maintain  records  of  its 
alcohol  misuse  prevention  program  as 
provided  in  this  section.  The  records 
shall  be  maintained  in  a  secure  location 
with  controlled  access. 

(b)  Period  of  retention.  Each  operator 
shall  maintain  the  records  in  accordance 
with  the  following  schedule: 

(1)  Five  years.  Records  of  employee 
alcohol  test  results  with  results 
indicating  an  alcohol  concentration  of 
0.02  or  greater,  documentation  of 
refusals  to  take  required  alcohol  tests, 
calibration  documentation,  employee 
evaluation  and  referrals,  and  MIS 
annual  report  data  shall  be  maintained 
for  a  minimum  of  five  years. 

(2)  Two  years.  Records  related  to  the 
collection  process  (except  calibration  of 
evidential  breath  testing  devices),  and 


training  shall  be  maintained  for  a 
minimum  of  two  years. 

(3)  One  year.  Records  of  all  test  results 
below  0.02  (as  defined  in  49  CFR  part 
40)  shall  be  maintained  for  a  minimum 
of  one  year. 

(c)  Types  of  records.  'The  following 
specific  records  shall  be  maintained: 

(1)  Records  related  to  the  collection 
process: 

(1)  Collection  log  books,  if  used. 

(ii)  Calibration  documentation  for 
evidential  breath  testing  devices. 

(iii)  Documentation  of  breath  alcohol 
technician  training. 

(iv)  Documents  generated  in 
connection  with  decisions  to  administer 
reasonable  suspicion  alcohol  tests. 

(v)  Dociunents  generated  in 
connection  with  decisions  on  post¬ 
accident  tests. 

(vi)  Documents  verifying  existence  of 
a  medical  explanation  of  the  inability  of 
a  covered  employ^  to  provide  adequate 
breath  for  testing. 

(2)  Records  related  to  test  results: 

(i)  The  operator’s  copy  of  the  alcohol 
test  form,  including  the  results  of  the 
test. 

(ii)  Documents  related  to  the  refusal  of 
any  covered  employee  to  submit  to  an 
alcohol  test  required  by  this  subpart. 

(iii)  Documents  presented  by  a 
covered  employee  to  dispute  the  result 
of  an  alcohol  test  administered  under 
this  subpart. 

(3)  Records  related  to  other  violations 
of  this  subpart. 

(4)  Records  related  to  evaluations: 

(i)  Records  pertaining  to  a 
determination  by  a  substance  abuse 
professional  concerning  a  covered 
employee’s  need  for  assistance. 

(ii)  Records  concerning  a  covered 
employee’s  compliance  with  the 
recommendations  of  the  substance 
abuse  professional. 

(5)  Record(s)  related  to  the  operator’s 
MIS  annual  testing  data. 

(6)  Records  related  to  education  and 
training: 

(i)  Materials  on  alcohol  misuse 
awareness,  including  a  copy  of  the 
operator’s  policy  on  alcohol  misuse. 

(ii)  Documentation  of  compliance 
with  the  requirements  of  §  199.231. 

(iii)  Documentation  of  training 
provided  to  supervisors  for  the  purpose 
of  qualifying  the  supervisors  to  make  a 
determination  concerning  the  need  for 
alcohol  testing  based  on  reasonable 
suspicion. 

(iv)  Certification  that  any  training 
conducted  under  this  subpart  complies 
with  the  requirements  for  such  training. 

§  199.229  Reporting  of  alcohol  testing 
results. 

(a)  Each  large  operator  (having  more 
than  50  covered  employees)  shall 
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submit  an  annual  management 
information  system  (MIS)  report  to 
RSPA  of  its  alcohol  testing  results  in  the 
form  and  manner  prescribe  by  the 
AdministratCM'.  by  Mardi  15  of  each  year 
for  the  previous  calendar  year  Oanuary 
1  throu^  December  31).  The 
Administrator  may  require  by  written 
notice  that  a  small  oi>erator  (50  c«  fewer 
covered  employees),  not  otherwise 
required  to  submit  cumual  MIS  reports, 
submit  such  a  report  to  RSPA. 

(b)  Each  operator  that  is  subject  to 
more  than  tme  DOT  agraicy  alrohol  rule 
shall  identify  each  employee  covered  by 
the  regulations  of  more  than  oae  DOT 
agency.  The  identification  will  be  by  the 
total  number  of  covered  employees. 

Prior  to  conducting  any  alcohol  test  on 

a  covered  employee  subject  to  the  rules 
of  more  than  one  DOT  agency,  the 
employer  shall  determine  which  E)Or 
agency  rule  or  rules  authorizes  or 
requires  the  test.  The  test  result 
information  shall  be  directed  to  the 
appnmriate  DOT  agency  or  agencies. 

(c)  Each  report,  required  imder  this 
section,  shall  be  submitted  to  the  Office 
of  Pipeline  Safety  Compliance  (OPS), 
Research  and  Special  Programs 
Administration,  Department  of 
Transportation,  room  2335,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 

(d)  Each  report  that  contains 
information  on  an  alcohol  screoning  test 
result  of  0.02  or  greats  or  a  violation  of 
the  alcohol  misuse  provisions  of 

§§  199.215  through  199.223  of  this 
subpart  shall  be  sulmaitted  on  "RSPA 
Alcohol  Testing  MIS  Data  Collection 
Form”  and  include  the  following 
informational  elements: 

(1)  Number  of  covered  employees. 

(2)  Number  of  covered  employees 
subject  to  testing  imder  the  ^cohol 
misuse  rule  of  another  operating 
administration  by  each  agency. 

(3)  (i)  Number  of  screening  tests  by 
type  of  test 

(ii)  Number  of  confirmation  tests  by 
ty]M  of  test 

(4)  Number  of  confirmation  tests 
indicating  an  alcohol  concentration  of 
0.02  or  greater  but  less  than  0.04,  by 
tyM  of  test. 

(5)  Number  of  confirmation  tests 
indicating  an  akxdiol  concentration  of 
0.04  or  greater,  by  type  of  test. 

(6)  Number  of  covered  employees 
with  a  confirmation  test  indicating  an 
alcohol  concentration  of  0.04  or  greater 
or  who  have  violations  of  other  dccdiol 
misuse  provisicms  who  were  returned  to 
duty  in  covered  positions  (having 
complied  with  the  recommendations  of 
a  substance  abuse  professional  as 
described  in  §§  199.235  and  199.243). 

(7)  Number  of  covered  employees 
who  were  administered  alcohol  and 


drug  tests  at  the  same  time,  with  both 
a  positive  drug  test  and  an  alcohcd  test 
indicating  an  alcohol  concentration  of 
0.04  or  greater. 

(8)  Number  of  covered  employees 
who  were  found  to  have  violated  other 
provisions  of  §§  199.215  through 
199.221,  and  any  action  taken  in 
response  to  the  violation. 

(9)  Number  of  covered  emplo3rees 
who  refused  to  submit  to  an  alcohol  test 
required  under  this  subpart,  and  the 
action  taken  in  response  to  the  refusal 

(10)  Number  supervisors  who  have 
received  required  training  during  the 
reporting  po'iod  in  determining  the 
existence  of  reasonable  suspicion  of 
alcohol  misuse. 

(e)  Each  report  with  no  screening 
alcohol  test  results  of  0.02,  or  greater  or 
violations  of  the  alcohol  misuse 
provisions  of  §§  199.215  through 
199.223  of  this  subpart  shall  be 
submitted  on  "RSPA  Alcohol  Testing 
MIS  Data  Collection  EZ  F(mn”  and 
include  the  following  informationtd 
elements.  (This  "EZ”  report  may  only  be 
submitted  if  the  program  resvilts  meet 
these  criteria) 

(1)  Number  of  covered  employees. 

(2)  Niimber  of  covered  employees 
subject  to  testing  under  the  ^cohol 
misuse  rule  of  another  operating 
administraticm  identified  by  ea^ 
agency. 

(3)  Number  of  screening  tests  by  type 
of  test 

(4)  Number  of  covered  employees 
who  refused  to  submit  to  an  alcohol  test 
required  imder  this  subpart,  and  the 
action  taken  in  response  to  the  refusal.  • 

(5)  Number  of  supervisors  who  have 
received  required  training  during  the 
reporting  period  in  determining  the 
existence  of  reasdnalSle  suspicion  of 
alcohol  misuse. 

(f)  A  consortium  may  prepare  reports 
on  behalf  of  individual  pipeline 
operators  foi  purposes  of  compliance 
with  this  reporting  requir^nent. 
However,  the  pipeline,  operator  shall 
sign  and  submit  sudi  a  report  and  shall 
remain  responsible  for  «isuring  the 
accuracy  and  timeliness  of  each  report 
prepared  on  its  behalf  by  a  consortium. 

§  199.231  Access  to  facilities  and  records. 

(a)  Except  as  required  by  law  or 
expressly  authorized  or  required  in  this 
subpart,  no  employer  shall  release 
covered  employee  information  that  is 
contained  in  records  required  to  be 
maintained  in  §  199.227. 

(b)  A  covered  employee  is  entitled, 
upon  written  request,  to  obtain  copies  of 
any  records  pertaining  to  the  employee’s 
use  of  alcohol,  including  any  records 
pertaining  to  his  or  her  ^cohol  tests. 

The  operator  shall  promptly  provide  the 


records  requested  by  the  employee. 
Access  to  a  employee's  reco^s  shall  not 
be  contingent  upon  payment  for  records 
other  than  those  specifically  requested. 

(c)  Eadi  operator  shall  pennit  access 
to  all  facilities  utilized  in  complying 
with  the  requirmnents  of  this  subpart  to 
the  Secretary  of  Transportation,  any 
DOT  agency,  or  a  representative  of  a 
state  agency  with  regulatory  authority 
over  the  operator. 

(d)  Each  opendor  shall  make  available 
copies  of  all  results  for  employer 
alcohol  testing  conducted  under  this 
subpart  and  any  other  information 
pertaining  to  the  operator’s  alcohol 
misuse  prevention  program,  when 
request^  by  the  S^s'^ary  of 
Transportation,  any  EXDT  agency  with 
regulatory  authority  over  the  operator, 
or  a  representative  of  a  state  agency  with 
regulatory  authority  over  the  operator. 
The  information  shall  include  name- 
specific  alcohol  test  results,  records,  and 
reports. 

(e)  When  requested  by  the  National 
Transportation  Safety  Board  as  part  of 
an  accident  investigation,  an  operator 
shall  disclose  information  related  to  the 
operator’s  administratiim  of  any  post¬ 
accident  alcohol  tests  administei^ 
following  the  accident  under 
investigation. 

(f)  An  operator  shall  make  records 
available  to  a  subsequent  employer 
upcm  receipt  of  the  written  request  from 
the  covered  employee.  Disclosure  by  the 
subsequent  employer  is  permitted  only 
as  expressly  authorized  by  the  terms  of 
the  employee’s  written  request. 

(g)  An  curator  may  disclose 
information  required  to  be  maintained 
under  this  subpart  pertaining  to  a 
covered  employee  to  the  employee  or 
the  decisionmt^er  in  a  lawsuit, 
grievance,  or  other  proceeding  initiated 
by  or  on  behalf  of  tlto  individual,  and 
arising  firom  the  results  of  an  alcohol 
test  amninistered  under  this  subpart,  or 
from  the  operator's  determination  that 
the  covered  employee  engaged  in 
conduct  prohibited  by  §§  199.215 
through  199.223  (including,  but  not 
limit^  to,  a  worker’s  compensation, 
unemployment  compensation,  or  other 
proceeding  relating  to  a  benefit  sought 
by  thlS  employee). 

(h)  An  operator  shall  release 
information  regarding  a  covered 
employee’s  records  as  directed  by  the 
specific,  written  consent  of  the 
employee  authorizing  release  of  the 
information  to  an  identified  person. 
Release  of  such  information  by  the 
person  receiving  the  information  is 
permitted  only  in  accordance  with  the 
terms  of  the  employee’s  consent. 
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§  1 99.233  Removal  from  covered  function. 

Except  as  provided  in  §§  199.239 
through  199.243,  no  operator  shall 
permit  any  covered  employee  to 
perform  covered  functions  if  the 
employee  has  engaged  in  conduct 
prohibited  by  §§  199.215  through 
199.223  or  an  alcohol  misuse  rule  of 
another  DOT  agency. 

§199.235  Required  evaluation  and  testing. 

No  operator  shall  permit  a  covered 
employee  who  has  engaged  in  conduct 
prohibited  by  §§  199.215  through 
199.223  to  perform  covered  functions 
unless  the  employee  has  met  the 
requirements  of  §  199.243. 

§  199.237  Other  alcohol-related  conduct 

(a)  No  operator  shall  permit  a  covered 
employee  tested  tmder  the  provisions  of 
§  199.225,  who  is  found  to  have  an 
alcohol  concentration  of  0.02  or  greater 
but  less  than  0.04,  to  perform  or 
continue  to  perform  covered  functions, 
until: 

(1)  The  employee’s  alcohol 
concentration  measures  less  than  0.02  in 
accordance  with  a  test  administered  ' 
under  §  199.225(e);  or 

(2)  The  start  of  the  employee’s  next 
regularly  scheduled  duty  period,  but  not 
less  than  eight  hours  following 
administration  of  the  test. 

(b)  Except  as  provided  in  peiragraph 

(a)  of  this  section,  no  operator  shall  take 
any  action  under  this  subpart  against  an 
employee  based  solely  on  test  results 
showing  an  alcohol  concentration  less 
than  0.04.  This  does  not  prohibit  an 
operator  with  authority  independent  of 
this  subpart  from  taking  any  action 
otherwise  consistent  with  law. 

§  199.239  Operator  obligation  to 
promulgate  a  policy  on  the  misuse  of 
alcohol. 

(a)  General  requirements.  Each 
operator  shall  provide  educational 
materials  that  explain  these  alcohol 
misuse  requirements  and  the  operator’s 
policies  and  procedures  with  respect  to 
meeting  those  requirements. 

(1)  The  operator  shall  ensure  that  a 
copy  of  these  materials  is  distributed  to 
each  covered  employee  prior  to  start  of 
alcohol  testing  imder  this  subpart,  and 
to  each  person  subsequently  hired  for  or 
transferred  to  a  covered  position. 

(2)  Each  operator  shall  provide 
written  notice  to  representatives  of 
employee  organizations  of  the 
availability  of  this  information. 

(b)  Required  content.  'The  materials  to 
be  made  available  to  covered  employees 
shall  include  detailed  discussion  of  at 
least  the  following: 

(1)  The  identity  of  the  person 
designated  by  the  operator  to  answer 


covered  employee  questions  about  the 
materials. 

(2)  The  categories  of  employees  who 
are  subject  to  the  provisions  of  this 
subpart. 

(3)  Sufficient  information  about  the 
covered  functions  performed  by  those 
employees  to  make  clear  what  period  of 
the  work  day  the  covered  employee  is 
required  to  be  in  compliance  with  this 
subpart. 

(4)  Specific  information  concerning 
covered  employee  conduct  that  is 
prohibited  by  this  subpart. 

(5)  The  circumstances  under  which  a 
covered  employee  will  be  tested  for 
alcohol  imder  this  subpart. 

(6)  The  procedures  that  will  be  used 
to  test  for  the  presence  of  alcohol, 
protect  the  covered  employee  and  the 
integrity  of  the  breath  testing  process, 
safeguard  the  validity  of  the  test  results, 
and  ensure  that  those  results  are 
attributed  to  the  correct  employee. 

(7)  The  requirement  that  a  covered 
employee  submit  to  alcohol  tests 
administered  in  accordance  with  this 
subpart. 

(8)  An  explanation  of  what  constitutes 
a  refusal  to  submit  to  an  alcohol  test  and 
the  attendant  consequences. 

(9)  The  consequences  for  covered 
employees  found  to  have  violated  the 
prohibitions  under  this  subpart, 
including  the  requirement  that  the 
employee  be  removed  immediately  from 
covered  functions,  and  the  procedures 
under  §  199.243. 

(10)  The  consequences  for  covered 
employees  found  to  have  an  alcohol 
concentration  of  0.02  or  greater  but  less 
than  0.04. 

(11)  Information  concerning  the 
effects  of  alcohol  misuse  on  an 
individual’s  health,  work,  and  personal 
life;  signs  and  symptoms  of  an  alcohol  ' 
problem  (the  employee’s  or  a 
coworker’s);  and  including  intervening 
evaluating  and  resolving  problems 
associated  with  the  misuse  of  alcohol 
including  intervening  when  an  alcohol 
problem  is  suspected,  confrontation, 
referral  to  any  aveiilable  EAP,  and/or 
referral  to  management. 

(c)  Optional  provisions.  The  materials 
supplied  to  covered  employees  may  also 
include  information  on  ad^tional 
operator  policies  with  respect  to  the  use 
or  possession  of  alcohol,  including  any 
consequences  for  an  employee  foimd  to 
have  a  specified  alcohol  level,  that  are 
based  on  the  operator’s  authority 
independent  of  this  subpart.  Any  such 
additional  policies  or  consequences 
shall  be  clearly  described  as  being  based 
on  independent  authority. 


§199.241  Training  for  supervisors,  v 

Each  operator  shall  ensure  that 
persons  designated  to  determine 
whether  reasonable  suspicion  exists  to 
require  a  covered  employee  to  undergo 
alcohol  testing  under  §  199.225(b) 
receive  at  least  60  minutes  of  training  on 
the  physical,  behavioral,  speech,  and 
performance  indicators  of  probable 
alcohol  misuse. 

§199.243  Referral,  evaluation,  and 
treatment 

(a)  Each  covered  employee  who  has 
engaged  in  conduct  prohibited  by 

§§  199.215  through  199.223  of  this 
subpart  shall  be  advised  of  the  resources 
available  to  the  covered  employee  in 
evaluating  and  resolving  problems 
associated  with  the  misuse  of  alcohol, 
including  the  names,  addresses,  and 
telephone  numbers  of  substance  abuse 
professionals  and  counseling  and 
treatment  programs. 

(b)  Each  covered  employee  who 
engages  in  conduct  prohibited  imder 
§§  199.215  throu^  199.223  shall  be 
evaluated  by  a  substance  abuse 
professional  who  shall  determine  what 
assistance,  if  any,  the  employee  needs  in 
resolving  problems  associated  with 
alcohol  misuse. 

(c)  (1)  Before  a  covered  employee 
returns  to  duty  requiring  the 
performance  of  a  covered  function  after 
engaging  in  conduct  prohibited  by 
§§199.215  through  199.223  of  this 
subpart,  the  employee  shall  undergo  a 
retUTO-to-duty  alcohol  test  with  a  result 
indicating  an  alcohol  concentration  of 
less  than  0.02. 

(2)  In  addition,  each  covered 
employee  identified  as  needing 
assistance  in  resolving  problems 
associated  with  alcohol  misuse — 

(i)  Shall  be  evaluated  by  a  substance 
abuse  professional  to  determine  that  the 
employee  has  properly  followed  any 
rehabilitation  program  prescribed  under 
paragraph  (b)  of  tUs  section,  and 

(ii)  Shall  be  subject  to  unannounced 
follow-up  alcohol  tests  administered  by 
the  operator  following  the  employee’s 
return  to  duty.  The  number  and 
frequency  of  such  follow-up  testing 
shall  be  determined  by  a  substance 
abuse  professional,  but  shall  consist  of 
at  least  six  tests  in  the  first  12  months 
following  the  employee’s  return  to  duty. 
In  addition,  follow-up  testing  may 
include  testing  for  dnigs,  as'  directed  by 
the  substance  abuse  professional,  to  be 
performed  in  accordance  with  49  CFR 
part  40.  Follow-up  testing  shall  not 
exceed  60  months  from  the  date  of  the 
employee’s  return  to  duty.  'The 
substance  abuse  professional  may 
terminate  the  requirement  for  follow-up 
testing  at  any  time  after  the  first  six  tests 
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have  been  administered,  if  the  substance 
abuse  professional  determines  that  such 
testing  is  no  longer  necessa^. 

(d)  Evaluation  and  rehabilitation  may 
be  provided  by  the  operator,  by  a 
substance  abuse  professional  under 
contract  with  the  operator,  or  by  a 
substance  abuse  professional  not 
affiliated  with  the  operator.  The  choice 
of  substance  abuse  professional  and 
assignment  of  costs  shall  be  made  in 
accordance  with  the  operator/employee 
agreements  and  operator/employee 
policies. 

(e)  The  operator  shall  ensure  that  a 
substance  abuse  professional  who 
determines  that  a  covered  employee 
requires  assistance  in  resolving 
problems  with  alcohol  misuse  does  not 
refer  the  employee  to  the  substance 
abuse  professional’s  private  practice  or 
to  a  person  or  organization  fi'om  which 
the  substance  abuse  professional 
receives  remuneration  or  in  which  the 
substance  abuse  professional  has  a 
financial  interest.  This  paragraph  does 


not  prohibit  a  substance  abuse 
proressional  from  referring  an  employee 
for  assistance  provided  through — 

(1)  A  public  agency,  such  as  a  State, 
coimty,  or  municipedity; 

(2)  The  operator  or  a  person  under 
contract  to  provide  treatment  for  alcohol 
problems  on  behalf  of  the  operator; 

(3)  The  sole  source  of  therapeutically 
appropriate  treatment  under  die 
employee’s  health  insurance  program; 
or 

(4)  The  sole  source  of  therapeutically 
appropriate  treatment  reasonably 
accessible  to  the  employee. 

S  199.245  Contractor  employees. 

(a)  With  respect  to  those  covered 
employees  who  are  contractors  or 
employed  by  a  contractor,  6m  operator 
may  provide  by  contract  that  the  alcohol 
testing,  training  and  education  required 
by  this  subpart  be  carried  ouiby  the 
contractor  provided: 

(b)  The  operator  remains  responsible 
for  ensuring  that  the  requirements  of 


this  subpait  and  part  40  of  this  tide  are 
complied  with;  and 

(c)  'The  contractor  allows  access  to 
property  emd  records  the  Operator, 
the  Administiator,  any  DOT  agency 
with  regulatolfy  authority  over  the 
operator  or  covered  employee,  and,  if 
the  operator  is  subject  to  the  jurisdiction 
of  a  state  agency,  a  representative  of  the 
state  agency  for  the  purposes  of 
monitoring  the  operator’s  compliance 
■with  the  requirements  of  this  subpart 
and  part  40  of  this  title. 

Issued  in  Washington,  DC  on  January  25. 
1994. 

Federico  Pena, 

Secretojy  of  Transportation. 

Ana  Sol  Gutierrez, 

Acting  Administrator,  Research  and  Special 
Programs  Administration. 

Note:  The  following  appendix  and  exhibit 
will  not  appear  in  the  Code  of  Federal 
Regulations. 

BILUNQ  CODE  4910-6(M> 
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APPENDIX  B  -  ALCOHOL  TESTING  MANAGEMENT  INFORMATION  SYSTEM  OMSi 
DATA  not  1  FCnON  FORM 

INSTRUCTIONS  '  < 

The  following  instructions  are  to  be  used  as  a  guide  for  completing  the  alcohol  testing 
information  in  the  Research  and  Special  Programs  Administration  (RSPA)  and  the  U.S. 
Department  of  Transportation  (DOT)  Alcohol  Testing  MIS  Data  Collection  Form.  These 
instructions  outline  and  explain  the  information  requested  and  indicate  the  probable  sources  for 
this  information.  A  sample  testing  results  table  with  a  narrative  explanation  is  provided  on  pages 
ii-ili  as  an  example  to  facilitate  the  process  of  completing  the  form  correctly. 

This  reporting  form  includes  three  sections.  Collectively,  these  sections  address  the  data 
elements  required  in  the  RSPA  and  the  DOT  alcohol  testing  regulations.  The  three  sections,  the 
page  number  for  the  instructions,  and  the  page  location  on  the  reporting  form  are: 

Reporting 


Instructions  Form 

Section  Page  Page 

A.  PIPELINE  EMPLOYER  INFORMATK^N  i  ■ 

B.  COVERED  EMPLOYEES  i  1 

C.  ALCOHOL  TESTING  INFORMATION  i-iv  2 


Page  1  EMPLOYER  INFORMATION  (Section  A)  requires  the  company  name  for  which  the 
report  is  done,  a  current  address,  ^nd  the  name  of  the  person  responsible  for 
completing  the  form.  Be  sure  to  check  which  one  of  the  five  categories  (gas 
gathering:  gas  transmission:  gas  distribution:  transportation  of  hazardous  liquids: 
and  transportation  of  carbon  dioxide)  characterizes  the  primary  nature  of  your 
operation.  Finally,  a  signature,  date,  and  current  telephone  number  (including  the 
area  code)  are  required  certifying  the  correctness  and  completeness  of  the  form. 

Page  1  COVERED  EMPLOYEES  (Section  B)  requires  a  count  for  each  employee  category 
that  must  be  tested  under  DOT  regulations.  There  is  only  one  category  of 
covered  employees  for  RSPA  --  Operation/Maintenance/Emergency  Response. 
The  most  likely  source  for  this  information  is  the  employer's  personnel  department 
These  counts  should  be  based  on  the  company  records  for  the  reported  year. 

Additional  information  must  be  completed  if  your  company  employs  personnel 
who  perform  duties  covered  by  the  alcohol  rules  of  more  than  one  DOT  operating 
administration  NUMBER  OF  EMPLOYEES  COVERED  BY  MORE  THAN  ONE  DOT 
OPERATING  ADMINISTRATION,  requires  that  you  identify  the  number  of 
employees  in  each  employee  category  under  the  appropriate  additional  operating 
administration(s). 

Page  2  ALCOHOL  TESTING  INFORMATION  (Section  C)  requires  information  for  alcohol 
testing  by  category  of  testing.  These  categories  include:  (1)  post-accident,  (2) 
reasonable  suspicion,  (3)  return  to  duty,  and  (4)  follow-up  testing.  All  numbers 
entered  into  this  table  should  be  for  company  employees  in  a  covered  position 
only.  Each  part  of  this  table  must  be  completed  for  each  category  of  testing.. 
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These  numbers  do  not  include  refusals  for  testing.  A  sample  section  of  the  table 
with  example  numbers  is  presented  on  page  iii. 

Four  types  of  information  are  necessary  to  complete  this  table.  The  first  blank 
column  with  the  heading  "NUMBER  OF  SCREENING  TESTS"  requires  a  count  of 
all  screening  alcohol  tests  performed.  It  should  not  include  refusals  to  test.  The 
second  blank  column  with  the  heading  "NUMBER  OF  CONFIRMATION  TESTS' 
requires  a  count  of  ail  confirmation  alcohol  tests  performed. 

The  third  blank  column  with  the  heading  "NUMBER  OF  CONFIRMATION  TEST 
RESULTS  EQUAL  TO  OR  GREATER  THAN  0.02,  BUT  LESS  THAN  0.04"  refers  to 
the  number  of  test  results  equal  to  or  greater  than  0.02,  but  less  than  0.04. 

The  fourth  blank  column  with  the  heading  "NUMBER  OF  CONFIRMATION  TEST 
RESULTS  EQUAL  TO  OR  GREATER  THAN  0.04"  refers  to  the  number  of 
specimens  with  a  result  equal  to  or  greater  than  0.04.  Note:  For  return  to  duty 
testing,  a  confirmation  test  result  equal  to  or  greater  than  0.02  is  a  violation  of  the 
alcohol  rule.  Therefore,  if  the  number  of  results  equal  to  or  greater  tfian  0.04  is 
unknown,  you  may  report  all  results  in  the  third  column  of  the  table. 

A  sample  table  is  provided  on  page  iii  with  example  numbers. 


SAMPLE  TEST  RESULTS  TABLE 

The  following  example  is  for  Section  C,  ALCOHOL  TESTING  INFORMATION,  which  summarizes 
post-accident  testing  results.  The  procedures  detailed  here  also  apply  to  the  other  categories 
for  testing  in  Section  C  which  require  you  to  summarize  testing  results  for  covered  employees. 
This  example  will  use  "Post-Accident"  testing  to  illustrate  the  procedures  for  completing  the  form. 


Screening  tests  were  performed  on  47  covered  employees  during  the  reporting 
year.  This  information  is  entered  in  the  first  blank  column  of  the  table  in  the  row 
marked  "POST-ACCIDENT'. 


Confirmation  tests  were  necessary  for  6  of  the  47  covered  employees.  Enter  this 
information  in  the  second  blank  column  of  the  table  in  the  row  marked  "POST¬ 
ACCIDENT*.  The  confirmation  test  results  for  these  6  employees  were  the 
following:  -  „• 


Confirmation  Result 

#1 

0.06 

#2 

0.01 

#3 

0.11 

#4 

0.04  > 

#5 

0.03 

#6 

0.02 

The  confirmation  test  results  for  2  of  the  covered  employees  were  equal  to  or 
greater  than  0.02,  but  less  than  0.04.  Enter  this  information  in  the  third  blank 
column  of  the  table  in  the  row  marked  "POST-ACCIDENT*,  f 


II 


T! 
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The  confirmation  test  results  for  3  of  the  covered  employees  were  equal  to  or 
greater  than  0.04,  Enter  this  information  in  the  fourth  blank  column  of  the  table  in 
the  row  marked  "POST-ACCIDENT*. 


TYPE  Of  riST 

NUMBER  Of 

SCREENING  TESTS 

NUMBER  or 

CONE IRMATION 

TESTS 

NUMBER  or 

CONflRHATION  TEST 

RESUITS.EOUAI  TO 

OR  GREATER  THAN 

S.tZ,  BUT  lESS  THAN 

o.ei 

NUMBER  Of 

CONflRHATION  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

I.IE 

POST-ACCIOEMT 

_ 

_ 

_ 

*  _ 

Q  [lI  [D  0 


Note  that  adding  up  the  numbers  for  confirmation  results  in  columns  three  and  four  will  not 

always  match  the  number  entered  in  the  second  column,  "NUMBER  OF  CONFIRMATION  TESTS". 

These  numbers  may  differ  since  some  confirmatipn  test  results  may  be  less  than  0.02. 

Remember  that  the  same  procedures  indicated  above  are  to  be  used  for 
completing  all  categories  of  testing  in  the  table  in  Section  C. 

Page  2  Following  the  table  that  summarizes  ALCOHOL  TESTING  INFORMATION,  you 
must  provide  a  count  of  the  "Number  of  employees  who  engaged  in  alcohol 
misuse  who  were  returned  to  duty  in  a  covered  position  (having  complied  with  the 
recommendations  of  a  substance  abuse  professional  as  described  in  RSPA 
regulations)".  This  information  should  be  available  from  the  personnel  office  and/or 
the  drug  and  alcohol  program  manager. 

Page  2  Next  you  must  provide  information  on  ACTIONS  TAKEN  ON  ALCOHOL  TEST 
RESULTS  EQUAL  TO  OR  GREATER  THAN  0.04.  Indicate  the  number  of 
employees  subjected  to  the  following  actions: 

•  No  longer  employed  with  company  -  include  covered  employees  who 
resigned  or  were  terminated  as  the  result  of  a  confirmation  test  result  equal 
to  or  greater  than  0.04. 

•  Reassigned  to  non-covered  functions  -  include  covered  employees  who 
were  reassigned  within  the  company  to  a  non-covered  position  as  the 
result  of  a  confirmation  test  result  equal  to  or  greater  than  0.04. 

•  Entered  rehabilitation,  if  applicable,  and/or  returned  to  covered  functions  - 
include  covered  employees  who  are  undergoing  or  have  completed  a 
rehabilitation  program  and/or  covered  employees  who  have  returned  to  a 
covered  function. 


iii 
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Page  2 


Page  2 


Page  2 


Page  2 


•  Other  -  include  covered  employees  who  did  not  fall  under  one  of  the 
previous  options  and  specify  the  action  taken. 

Enter  the  sum  of  the  number  of  actions  taken  on  the  line  marked  TOTAL 

Number  of  employees  administered  drug  and  alcohol  tests  at  the  same  time 
resulting  in  a  verified  positive  drug  test  and  an  alcohol  test  indicating  an  alcohol 
concentration  of  0.04  or  greater,  requires  that  a  count  of  all  such  employees  be 
entered  in  the  indicated  box 

VIOLATIONS  OF  OTHER  ALCOHOL  PROVISIONS/PROHIBmONS  OF  THIS 
REGULATION,  requires  supplying  the  number  of  covered  employees  who  used 
alcohol  prior  to  performing  a  safety-sensitive  function,  while  performing  a  safety- 
sensitive  function,  and  before  taking  a  required  post-accident  alcohol  test.  The 
action  taken  with  covered  employees  who  violate  any  of  these  RSPA  alcohol 
regulation  provisions  is  also  to  be  supplied.  Other  violations  not  delineated  In  this 
table  may  also  be  provided. 

EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  AN  ALCOHOL  TEST  requires 
information  on  the  NUMBER  OF  COVERED  EMPLOYEES  who  refused  to  submit 
to  an  alcohol  test  required  under  the  RSPA  regulation  and  the  action  taken 
following  the  refusal. 

ALCOHOL  TRAINING/EDUCATION  requires  information  on  the  number  of 
supervisory  personnel  who  have  received  the  required  alcohol  training  during  the 
current  reporting  period. 


IV 
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RSPA  ALCOHOL  TESTING  MIS  DATA  COLLECnON  FORM  0MB  No  2137-0579 
A.  PIPELINE  EMPLOYER  INFORMATION 

Company _ Year  Covered  by  This  Report; _ 

Address  _  Person  responsible  for  completing  the  form: 


Check  the  one  box  that  indicates  the  primary  nature  of  your  operation. 

□  Gas  gathering  □  Transportation  of  hazardous  liquids 

□  Gas  transmission  □  Transportation  of  carbon  dioxide 

□  Gas  distribution 

I.  the  undersigned  certify  that  the  information  provided  on  this  Research  and  Special  Programs 
Administration  Alcohol  Testing  Management  Information  System  Data  Collection  Form  is,  to  the  best  of  my 
knowledge  and  belief,  true,  correct,  and  complete  for  the  period  stated. 


B.  COVERED  EMPLOYEES 


Fedml  Re^ster  /  58^  Nia.  jf  Pwbnmfy  t99*  #  RdIm  aatl  HtgykdoiM  >in 


C.  ALCOHOL  TESTING  INFORMATION 


TYPE  OF  TEST 


POST-ACCIOENT 


REASONABLE  SUSPICION 


RETURN  TO  DUTY 


FOLLOW-UP 


NUMBER  OF 
SCREENING  TESTS 


NUMBER  OF 
CONFIRMATION  TEST 
RESULTS  EQUAL  TO  OR 
GREATER  THAN  0.02, 
BUT  LESS  THAN  0  04 


NUMBER  QF 
CONFIRMATION  TEST 
RESULTS  EQUAL  TO 
OR  GREATER  THAN 
004 


Number  of  employees  who  engaged  in  alcohol  misuse  who  were  returned  to  duty  in  a  covered  position  (having 
complied  with  the  recommendations  of  a  substance  abuse  professional  as  described  in  RSPA  requIationsV 


ACDONS  TAKEN  ON  ALOOHOt  TEST  RESULTS  EQUAL  TO  OR  GREATER  THAN  0  04 


NUMBER 


Number  of  employees  administered  drug  and  alcohol  tests  at  the  same  time  resulting  m  a  verified  posatve  drug 
test  and  an  alcohol  test  indicating  an  atadFoT  concentration  of  0  04  or  greater; 


VK)LATX)NS  OF  OTHER  ALCOHOL  PROVISIONS/PROHIBmONS  OF  THIS 


NUMBER  OF 
COVERED 
EMPLOYEES 


VIOLATION 


ACTION  TAKEN 


Covered  employee  used  alcohol  within  4 
hours  of  performing  safety-sensitive  function. 


Covered  employee  used  alcohol  before  taking 
a  required  post-accident  alcohol  test. 


EMPLOYEES  WHO  REFUSED  TO  SUBMTT  TO  AN  ALCOHOL  TEST 


NUMBER  OF  REFUSALS 


Number  of  employees  who  refused  to  submit  to  an  alcohol  test  required  under 
the  RSPA  rule' 


ACTION  TAKEN 


No  lonqe'  employed  with  comban 


Reasstqned  to  non-covered  functions' 


Entered  rehabWtation,  If  applicable  and/or  returned  to  covered  functions 


ALCOHOL  TRAINING/EDUCATION 


Supervisors  who  have  received  Initial  training  on  the  s 
performance  indicators  of  probable  alcohol  use  as  required 


NUMBER 
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EXHIBfr  B  -  ALCOHOL  TESTING  MANAGEMEKT  INFORMATIOW  S«Sf^  HHSl 

DATA  COLLECTION  FORM 

INSTRUCTIONS 

f 

The  following  instructions  are  to  be  used  as  a  guide  for  completing  the  Research  and  Special 
Programs  Administration  (RSPA)  and  the  U.S.  Department  of  Transportation  (DOT)  Alcohol 
Testing  MIS  "EZ"  Data  Collection  Form.  This  form  should  only  be  used  if  there  is  rw  alcohol 
misuse  to  be  reported  by  'your  company.  These  instructions  outline  and  explain  the  information 
requested  and  indicate  the  probable  sources  for  this  information.  This  reporting  form  includes 
three  sections.  These  sections  address  the  data  elements  required  in  the  RSPA  and  DOT  alcohol 
testing  regulations. 

SECTION  A  -  PIPELINE  EMPLOYER  INFORMATION  requires  the  company  name  for  which  the 
report  is  done,  a  current  address,  and  the  name  of  the  person  responsible  for  completing  the 
form.  Be  sure  to  check  which  one  of  the  five  categories  (gas  gathering;  gas  transmission;  gas 
distribution;  transportation  of  hazardous  liquids;  and  transportation  of  carbon  dioxide) 
characterizes  the  primary  nature  of  your  operation.  Finally,  a  signature,  date,  and  current 
telephone  number  (including  the  area  code)  are  required  certifying  the  correctness  and 
completeness  of  the  form. 

SECTION  B  -  COVERED  EMPLOYEES  requires  a  count  for  each  employee  category  that  must 
be  tested  under  the  RSPA  regulation.  There  is  only  one  category  of  covered  employees  for 
RSPA  Operation/Maintenance/Emergency  Response.  The  most  likely  source  for  this 
information  is  the  employer’s  personnel  department.  These  counts  should  be  based  on  the 
company  records  for  the  reported  year. 

Additional  information  must  be  .completed  if  your  company  employs  personnel  who  perform 
duties  covered  by  the  alcohol  rules  of  more  than  one  DOT  operating  administration.  NUMBER 
OF  EMPLOYEES  COVERED  BY  MORE  THAN  ONE  DOT  OPERATING  ADMINISTRATION,  requires 
that  you  identify  the  number  of  employees  In  each  employee  category  under  the  apprppnate 
additional  operating  administration(s). 

SECTION  C  -  ALCOHOL  TESTING  INFORMATION  requires  information  for  alcohol  testing, 
refusals  for  testirvg,  and  education/training.  The  first  table  requests  Information  on  the  NUMBER 
OF  SCREENING  TESTS  CONDUCTED  in  each  category  for  testing.  All  numbers  entered  into  this 
table  should  be  for  applicants  or  company  employees  in  covered  positions  only.  Each  part  of 
this  table  must  be  completed  for  each  category  of  testing  including;  (1)  post-accident,  (2) 
reasonable  suspicion,  (3)  return  to  duty,  and  (4)  follow-up  testing.  These  numbers  do  rwt  Include 
refusals  for  testing.  Simply  enter  the  number  of  alcohol  screening  tests  conducted  for  each 
category  of  testing. 

Following  the  table,  that  summarizes  ALCOHOL  TESTING  INFORMATION,  you  must  provide  a 
count  of  the  number  of  employees  who  engaged  in  alcohol  misuse  who  were  returned  to  duty 
in  a  covered  position  (having  complied  with  the  recommendations  of  a  substance  abuse 
professional  as  describ^  in  RSPA  regulations).  This  Information  should  be  available  from  the 
personnel  office  and/or  alcohol  program  manager.  i. 
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EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  AN  ALCOHOL  TEST  requires  Information  on^the 
NUMBER  OF  COVERED  EMPLOYEES  who  refused  to  submit  to  an  alcohol  test  required  under 
the.  RSPA  regulation  and  the  action  taken  following  the  refusal.  Indicate  the  number  of 
employees  subjected  to  the  following  actions: 

•  No  longer  employed  with  company  -  include  covered  employees  who  resigned  or  were 
terminated  as  the  result  of  a  refusal  to  submit  to  an  alcohol  test. 

•  Reassigned  to  norvcovered  functions  >  include  covered  employes  who  were  reassigried 
within  the  company  to  a  rK>n-covered  position  as  the  result  of  a  refusal  to  submit  to  an 
alcohol  test. 

•  Entered  rehabilitation.  If  appHcable,  and/or  returned  to  covered  furtctions  -  include 
covered  employees  who  are  undergoing  or  have  completed  a  rehabilitation  program 
and/or  covered  employees  who  have  returr»ed  to  a  covered  function. 

•  Other  •  include  covered  employees  who  did  not  fall  ur>der  one  of  the  previous  options 
and  specify  the  action  taken. 

/U.COHOLTRAINtNG/EDUCATION  requires  information  on  the  number  of  supervisory  personnel 
who  have  received  the  required  alcohol  training  during  the  current  reporting  period. 
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R$PA  ALCX)HOL  TESTING  MIS  'EZ*  DATA  COLLECTION  FORM  0MB  No.  2137-0579 
(No  Alcohol  Misuse)  ' 

,  A.  PIPELINE  EMPLOYER  INFORMATION 

Company _ Year  Covered  by  This  Report: _ _ 

Address  _  Person  responsible  for  completing  the  form: 


-  Check  the  ong  box  that  Indicates  the  primary  nature  of  your  operation. 

-  □  Gas  gathering  □  Transportation  of  hazardous  liquids 

□  Gas  transmission  ~  □  Transportation  of  carbon  dioxide 

□  Gas  distribution 


I,  the  undersigned,  certify  that  the  information  provided  on  the  attached  Research  and  Special  Programs 
Administration  Alcohol  Testing  Management  Information  System  Data  Collection  Form  is,  to  the  best  of  my 
knowledge  and  belief,  true,  correct,  and  complete  for  the  pWiod  stated. 


Signature  Date  of  Signature 


Title  Phone  Number 


Title  18.  U.S.C.  Section  1001,  makes  it  a  criminal  offense  subject  to  a  maximum  fine  of  $10,000,  or  imprisonment  for 
not  more  than  5  years,  or  both,  to  knowingly  and  willfully  make  or  cause  to  be  made  any  false  or  fraudulent  statements 
or  representations  in  any  matter  within  the  jurisdiction  of  any  agency  of  the  United  States. 


The  Research  and  Special  Programs  Administration  estimates  that  the  average  burden  for  this  report  form  is  3.0  hours. 
You  ntay  submit  any  comments  concerning  the  accuracy  of  this  burden  estimate  or  any  suggestions  for  reducing  the 
burden  to.  Office  of  Pipeline  Safety.  RSPA,  DOT;  400  7th  St..  S.W.;  Washington.  DC  20590;  OR  Office  of  Management 
and  Budget.  Paperwork  Reduction  Proje«  (2137-0579);  Washington.  DC  20503. 


B.  COVERED  EMPLOYEES 


1  COVERED  EMPLOYEES 

EMPLOYEE  CATEGORY 

NUMBER  OF  RSPA 
COVERED  EMPLOYEES 

NUMBER  OF  EMPLOYEES  COVERED  BY  MORE 
THAN  ONE  DOT  OPERATINO  ADMINISTTUTtON 

FAA 

FHWA 

FRA 

FTA 

USCG  1 

Oper«tion'Vaintenanc*'Emergeney  R«sponse 

1 

C.  ALCOHOL  TESTING  INFORMATION 


NUMBER  OF  SCREENING  TESTS  CONDUCTED 

employee  CATEGORY 

POST-ACODENT 

REASONABLE 

SUSPICION 

RETURN  TO  DUTY 

FOLLOW-UP 

Operation'Maintenance/ 
Emergency  Response 

Number  of  employees  who  engaged  in  alcohol  misuse  who  were  returned  to  duty  in  a  covered 
position  (having  complied  with  the  recommendations  of  a  substance  abuse  professional  as  described 
in  RSPA  regulations):  
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C.  ALCOHOL  TESTING  INFORMATION  (cont,) 

EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  AN  ALCOHOL  TEST  NUMBER  OF  REFUSALS 


Number  of  employees  who  refused  to  submit  to  an  alcohol  test  required 
under  the  RSPA  rule: 


ACTION  TAKEN  NUMBER 


No  longer  employed  with  company: _ 

Reassigned  to  non-covered  functions: _  - 

Entered  rehabilitation,  if  applicable,  and/or  returned  to  covered 
functions: 


Other  (specify): 


ALCOHOL  TRAINING/EDUCATION 

NUMBER 

Supervisory  personnel  who  have  received  initial  training  on  the  specific  contemporaneous  physical, 
behavioral,  and  performance  indicators  of  probable  alcohol  use  as  required  by  RSPA  alcohol  testing 
regulations: 

IFR  Doc.  94-2034  Filed  2-3-94;  1:00  pm) 
BILUNO  CODE  4910-60-C 


Tuesday 

February  15,  1994 


Part  VI 

Department  of 
T  ransportation 

Federal  Railroad  Administration 
49  CFR  Part  219 

Alcohol  Testing;  Amendments  to  Alcohol/ 
Drug  Regulations;  Final  Rule 
Jntemational  Application:  Alcohol/Drug 
Regulations;  Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Part  219 

[Docket  No.  RSOR-6:  Notice  No.  38] 

RiN  2130-AA81 

Alcohol  Testing;  Amendments  to 
Alcohol/Drug  Regulations 

AGENCY:  Federal  Railroad 
Administration  (FRA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  FRA  issues  a  final  rule  to 
conform  its  regulations  on  control  of 
alcohol  and  drug  use  in  railroad 
operations  to  the  requirements  of  the 
Omnibus  Transportation  Employee 
Testing  Act  of  1991  (Act).  Among  other 
changes,  FRA  now  requires  pre¬ 
employment  and  random  alcohol  testing 
of  safety-sensitive  employees,  and 
makes  the  reasonable  suspicion 
component  of  for  cause  testing 
mandatory  for  both  alcohol  and  drugs. 
FRA  also  amends  its  procedures  to  , 
incorporate  split  sample  testing  and  to 
incorporate  the  departmental  alcohol 
testing  procedures  published  elsewhere 
in  today's  Federal  Register. 

EFFECTIVE  DATES:  This  final  rule  is 
effective  January  1. 1995,  except  that  the 
amendment  to  §  219.707  and  §  219.708 
are  effective  August  15, 1994. 

ADDRESSES:  Any  petition  for 
reconsideration  should  be  submitted  in 
triplicate  to  the  Docket  Clerk,  Docket 
No.  RSOR-6.  Office  of  the  Chief 
Counsel,  Federal  Railroad 
Administration,  400  7th  Street  SW.. , 
room  8201,  Washington,  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  C.  Rockey,  Executive  Assistant  to 
the  Associate  Administrator  for  Safety 
(RRS-3).  Office  of  Safety.  FRA, 
Washington,  DC  20590  (Telephone: 

(202)  366-0897)  or  Patricia  V.  Sun.  Trial 
Attorney  (RCC-^O),  Office  of  Chief 
Counsel,  FRA,  Washington,  DC  20590 
(Telephone:  (202)  366-4002). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  15. 1992,  FRA 
published  a  notice  proposing  to  amend 
its  regulations  on  alcohol  and  drug 
misuse  (49  CFR  part  219)  in  response  to 
the  testing  requirements  mandated  by 
the  Omnibus  Transportation  Employee 
Testing  Act  of  1991  (57  FR  59588).  At 
hearings  in  Washington.  DC,  Chicago, 
and  San  Francisco,  FRA  heard 
testimony  from  over  20  parties, 
including  the  major  industry  trade 
associations  (the  American  Association 
of  Railroads  (AAR)  and  the  American 


Short  Line  Railroad  Association 
(ASLRAJ)  and  labor  organi2ations  (the 
Brotherhood  of  Locomotive  Engineers 
(BLE),  the  Brotherhood  of  Railed 
Signalmen  (BRS),  and  the  Railway  Labor 
Executives’  Association  (RLEAJ).  FRA 
also  received  oral  or  written  comment 
from  the  American  Public  Transit 
Association  (APTA),  the  Transportation 
Trades  Department  (TTD)  of  the  AFL- 
CIO,  the  National  Transportation  Safety 
Board  (NTSB),  individual  frei^t  and 
commuter  railroads,  service  providers, 
and  state  and  local  governments,  among 
others.  FRA  has  reconsidered  some  of 
its  proposals  in  light  of  the  comments 
received. 

First,  the  effective  date  for  this  rule  is 
January  1. 1995,  to  ensure  that  EBTs  that 
meet  part  40  specifications  will  be 
widely  available  and  to  allow  for 
implementation  of  quality  control 
systems.  This  will  also  allow  railroads 
time  to  purchase  evidential  breath 
testing  devices  (EBTs)  and  phase  in 
other  part  40  requirements  such  as 
breath  alcohol  technician  training.  To 
ensure  a  smooth  transition,  existing 
provisions  w'ill  remain  in  effect  and 
voluntary  compliance  before  the 
effective  date  will  not  be  allowed. 
(However,  urine  split  sample  drug 
testing  is  effective  beginning  on  August 
15. 1994.  See  part  40  and  §§  219.707 
and  219.708  of  this  final  rule. 

Second,  FRA  permits  screening  tests 
to  be  conducted  on  preliminary  breath 
testing  devices  (PBTs)  found  on  the 
Conforming  Products  List  (CPL)  of  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA).  EBTs  that 
currently  qualify  for  the  CPL  but  do  not 
meet  the  S|}ecifications  listed  in  DOTs 
amended  “Procedures  for 
Transportation  Workplace  Drug  and 
Alcohol  Testing  Programs”  (49  CFR  Part 
40  (Part  40),  published  elsewhere  in 
today’s  Federal  Register),  may  be  used 
as  PBTs.  As  discussed  in  part  40. 
NHTSA  will  develop  model 
specifications  for  a  new  CPL  to  qualify 
other  alcohol  testing  devices  (such  as 
saliva  tests  and  breath  tubes)  as  PBTs. 
Procedures  for  these  additional  PBTs 
will  be  addressed  in  future  rulemakings. 

Third,  in  a  separate  notice  issued  by 
the  Office  of  the  Secretary  (OST),  the 
Department  proposes  to  allow  blood 
testing  for  screening  and  confirmation 
tests  in  the  case  of  reasonable  suspicion 
or  after  qualifying  accidents  (for  modes 
other  than  rail).  Combined,  the  use  of 
PBTs  and  blood  would  be  an  alternative 
testing  methodology  that  could  be  used 
in  remote  locations  or  unusual 
circumstances  when  EBTs  are 
inaccessible.  Allowing  a  blood  test 
option  for  for  cause  testing  would 
substantially  reduce  the  costs  of  alcohol 


testing,  since  railroads  would  not  have 
to  ensure  system-wide  availability  of 
breath  alcohol  technicians  (BATs)  and 
EBTs  for  unplanned  testing  events. 
Railroads  would  then  be  free  to  plan  the 
deployment  or  contracting  of  BATs  and 
EBTs  for  the  remaining  types  of  testing 
(pre-employment,  return  to  service, 
follow-up,  and  random)  which  are  all,  of 
course(  scheduled  by  the  railroads. 

Since  FRA  has  repealed  its  existing 
breath  and  blood  testing  procedures 
(§  219.104(e)  and  former  §  219.303),  for 
cause  testing  will  be  conducted 
exclusively  under  today’s  amended  part 
40  procedures,  which  contain  new 
breath  testing  safeguards.  For  now,  FRA 
allows  only  breath  to  be  used  in  for 
cause  testing.  As  mentioned  above, 
however,  the  Department  is  proposing 
part  40  blood  testing  procedures  (see  the 
DOT  notice  titled  ‘iProcedures  for 
Transportation  Workplace  Drug  and 
Alcohol  Testing  Programs,”  49  CFR  part 
40,  published  elsewhere  in  today’s 
Federal  Register).  If  the  Department 
adopts  this  proposal,  and  allows  for 
cause  blood  alcohol  testing,  FRA  will 
allow  railroads  to  conduct  for  cause 
blood  alcohol  testing  under  part  40 
procedures. 

Also,  FRA  moves  the  authority  for 
optional  post-accident  breath  testing 
formerly  contained  in  §  219.303  from  for 
cause  testing  to  post-accident  testing. 
Although  urine  and  blood  samples  must 
still  be  collected  and  sent  to  FRA’s  post¬ 
accident  laboratory  for  full  toxicological 
testing,  the  EBT  breath  testing  option 
allows  railroads  to  obtain  immediate 
test  results.  (Post-accident  breath  testing 
must  be  conducted  in  accordance  with 
part  40,  however,  since  FRA  will  not 
retain  §  219.303’s  procedures.)  This 
relocation  means,  in  effect,  that  the 
categorical  standards  used  in  subpart  C 
will  govern,  rather  than  the  reasonable 
cause  criteria  of  subpart  D. 

Additional  discussion  of  alcohol 
testing  methodology  can  be  found  below 
and  in  a  separate  departmental  Final 
Rule,  “Procedures  for  Transportation 
Workplace  Testing  Programs”  (49  CFR 
part  40),  also  published  elsewhere  in 
today’s  Federal  Register. 

Finally,  for  random  alcohol  testing, 
FRA  will  introduce  performance-based 
testing  by  industry.  Performance-based 
testing  was  widely  supported  by 
commenters.  As  proposed,  FRA  will  use 
a  graduated  submission  and 
implementation  schedule  similar  to  the 
one  used  to  phase-in  random  drug 
testing.  Railroads  will  initially  be 
required  to  conduct  random  alcohol 
testing  at  a  25  percent  rate. 
Performance-based  testing,  as 
determined  by  the  Administrator,  will 
begin  a  year  after  industr>’-wide 
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implementation  of  random  alcotud 
testing  has  occurred.  (In  a  separate 
departmental  NPRM  in  todays  Federal 
Renter,  FRA  also  proposes  to 
implement  performance-based  testing 
for  random  drug  testing.  See  “Random 
Drug  Testing  Program.^ 

The  section-by-section  analysis 
discusses  these  and  other  amendments 
contained  in  the  final  rule.  (Editorial 
changes  and  several  proposed 
amendments  that  did  not  receiire 
comment  are  adopted  without  further 
discussion.) 

Interested  parties  should  also  review 
the  departmental  preamble  (common 
preamble)  puMisl^  by  the  Office  of  the 
Secretary  of  Transportation  el6e¥rheTe  in 
today's  Federal  Ri^sler.  which  is 
incorporated  herein  by  reference.  (Tha 
Federal  Aviation  Administration  (FAA), 
Federal  Highway  Administration 
(FHWA).  Federal  Transit 
Administratkm  (FTA)  and  Research  and 
Special  Projects  Administration  (RSPA) 
are  also  publishing  alcohol  testing  rules 
in  today’s  Federal  Register.)  Although 
the  common  preamble  discusses  issues 
pertaining  to  all  of  the  modal  rules, 
some  of  its  discussion  is  not  directly 
applicable  to  FRA’s  rule.  The  basis  for 
any  differences  can  be  found  in  the 
section-by-section  analysis. 

For  convenience  and  ease  of 
reference,  the  entire  rule  text  as 
amended  is  republished. 

Multi-modal  Coverage 

For  railroads,  muhi-modal  coverage 
primarily  effects  those  emptloyees 
(mainly  si^al  meintainers)  who  both 
perform  covered  service  and  hold 
Commercial  Driver's  Licenses  (CDLs). 
These  employees  are  subject  to  FRA  and 
FHWA  regulations.  CDL  holders  who  do 
not  perform  covered  service  (such  as 
maintenance  of  way  and  shop 
employees)  are  subject  only  to  FHWA’s 
regulations. 

The  ASLRA  and  rail  labor  wanteii  all 
railroad  employees  to  be  covered  by 
FRA  only.  The  AAR.  on  the  other  iuuid, 
recommended  that  FHWA  regulations 
determine  coverage  for  railroad 
commercial  vehicle  drivers,  although 
testing  would  be  conducted  in 
accor^nce  with  FRA’s  regulations. 
Estimatii>g  that  approximately  1,000  rail 
drivers  per  major  railroad  are  subject  to 
dual  coverage,  the  AAR  expressed 
concern  ab<Mt  how  to  resolve 
differences  between  FRA  and  FHWA 
regulations  and  pointed  out  that  this 
group  of  employees  could  be  subject  to 
a  different  random  testing  rate  if 
peHbrmance-besed  rates  are  set  by 
industry. 

While  sympathetic  to  these  industry 
conomns,  FRA  and  DOT  believe  that 


modal  coverage,  like  raportability  (see 
Annual  Reporting  Requirements; 
Amendments  to  AlcohoL/Drug 
Regulations,  58  FR  66232),  must  be 
detennined  by  employee  function  to  be 
logically  consisteat  As  guidance.  FRA's 
policy  tor  CDL  holders  who  periionn 
covei^  service  (and  other  employees 
sid>)ect  to  dual  coverage)  is  as  follows: 

For  pre-employment  and  random 
testing,  an  employee  is  covered  by 
whichever  operatii^  administration 
(OA)  covers  more  th^  50%  of  that 
employee’s  function.  For  post-aoddent 
and  reasonable  suspicion  testing, 
however,  coverage  is  detennined  by  the 
function  the  employee  was  performing 
at  the  time  of  the  ecddent  or  incident 
Finally,  for  return  to  service  and  follow¬ 
up  testing,  the  employee  is  covered  by 
the  same  OA  to  which  the  initiai 
positive  was  reported. 

For  example,  a  signalman  «vho  holds 
a  CDL  but  perfarms  less  than  50%  of  his 
time  driving  is  covered  by  FRA  for  pre¬ 
employment  and  random  testing.  If  that 
signalman  were  to  have  a  reportable 
accident  while  driving  a  commercial 
motor  vehicle,  however,  the  post¬ 
accident  test  and  any  return  to  service 
tests  and  follow-up  tests  would  be 
governed  by  FHWA.  On  the  other  hand, 
if  in  another  instance  a  supervisor 
determined  that  the  same  signalman 
was  impaired  by  a  controlled  substance 
while  performing  covered  service  under 
FRA's  regulations,  the  reasonable 
suspicion  test  result  and  any  post¬ 
positive  return  to  service  and  follow-up 
test  results  would  be  governed  by  FRA. 

Under  the  management  Information 
system  (MIS),  test  results  should  be 
reported  to  whichever  OA  governed  the 
particular  type  of  test.  Each  OA  will 
calculate  the  violation  rate  for  its 
industry,  based  on  reported  random  test 
results.  It  is  possible,  therefore,  that  CDL 
holders  covered  by  FHWA  regulations 
could  be  tested  at  a  different  rate  from 
those  under  FRA  regulations. 

See  the  common  preamble  for  further 
discussion  of  this  issue. 

SectioB  by  Section  Anatysis 
Subpart  A — General 
f216L3  ApplicaOon. 

Paragraph  (b)(2) 

FRA  continues  to  exempt  small 
railroads  frtmi  s^bparts  D.  E.  F  and  G. 
Although  they  are  exempt  from 
mandatory  reasonable  suspicion  testing, 
small  railroads  must  eofe^  the 
prohibitkMH  contained  in  §§219.101 
and  219.102  (presuoubiy  through  the 
industry's  longsUndij:^  Rule  G  and  their 
0¥/n  for  cause  testing  programs). 
AddMonally.  even  though  small 


railroads  are  exempted  from  the 
employee  assistance  requirements  of 
subpait  E.  they  must  provide 
infonnatioD  on  sid)6taaca  abuse  services 
to  their  covered  empk^ees.  as  required 
by  §219.23. 

Paragraph  (bK3) 

As  mentioned  above,  FRA  recently 
published  a  final  rule  implementing  the 
drug  testing  portion  of  the  management 
Information  system,  a  new  reporting 
system  for  alcohol  and  drug  program 
information  that  replaces  the  data  that 
railroads  currently  submit  In  their 
annual  reports  under  §  217.13(d).  For 
reasons  discussed  in  the  drug  MIS  rule. 
FRA  exempts  railroads  with  fewer  than 
400,000  manhours  from  all  MIS 
reporting  requirements  (including  the 
alcohol  program  data  elements  amled  In 
today's  nnal  rule). 

Foreign  AppUcatioa 

Foreign  railroads  have  been  subject  to 
portions  of  FRA's  regulations  on  m 
control  of  alcohol  end  drug  use  (49  CFR 
pert  219)  since  February  10. 19M.  In  a 
Notice  of  Termination  of  Rulemaking 
Proceedings  published  elsewhere  in 
today’s  Federal  Regfeter,  FRA 
withdraws  its  advance  notice  of 
proposed  rufemaking  (ANPRM)  on 
application  crt  tha  Ai^'a  new 
requirements  to  foreign  railroads 
operating  within  the  United  States  (57 
FR  59605).  In  lieu  of  a  separata 
rulemaking  on  this  issue,  FRA  revises 
§  2193(c)  to  continue  and  make 
permanent  its  current  level  of 
application  of  alcohol  and  drug  testing 
to  foreign  railroads  operating  within  the 
United  States. 

As  applied.  FRA’s  current  approach 
affects  o^y  Canadian  employees,  since 
Mexican  employees  do  not  operate  in 
U.5.  territory.  FRA  does  not  seek  extra¬ 
territorial  application  of  its  regulations. 
A  covered  service  employee  whose 
primary  place  of  service  or  point  of 
departure  ("home  tenninal’')  for  rail 
transportation  services  is  located 
outside  the  U.S.  continues  to  be  subject 
to  limited  exceptions  in  coverage,  since 
the  primary  terms  and  conditions  of  his 
or  her  employment  were  established 
under  foreign  law.  Thus,  the  employee 
is  subjqct  to  FRA’s  prohibitions  and 
return  to  service  conditions,  as  well  as 
post-accident  and  for  cause  testing,  only 
when  operating  in  U.5.  territory. 
(Pursuant  to  the  Act,  the  empk^ee  is 
subject  to  mandatary  reason^e 
suspicion  alcohol  and  drug  testing 
while  on  U.S.  soil,  aithou^  the 
acddentrincident  and  nilm  violation 
components  of  FRA’s  for  cause  testing 
program  remain  dkcretiaaary.) 
Employee  assistance  policies  (subpart 
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E),  pre-employment  testing  (subpart  F) 
and  random  testing  (subpart  G)  remain 
subject  to  the  law  of  the  country  where 
the  employee  is  based  (as  determined  by 
the  employee’s  home  terminal  or 
reporting  point). 

A  U.S.-based  covered  service 
employee  of  a  foreign  raikoad  continues 
to  ^  subject  to  all  components  of  FRA’s 
program,  as  amended.  For  both  U.S.- 
bas^  and  foreign  based  covered  service 
employees,  all  testing  pursuant  to  part 
219  must  be  conducted  under  the 
procedures  set  forth  in  part  219  and  part 
40.  as  amended  in  today’s  Federal 
Register. 

§219.5  Oefinitiona. 

FRA  revises  its  definition  of  alcohol 
to  conform  to  the  definition  published 
by  NHTSA  in  its  September  17. 1993 
notice  on  "Highway  Safety  Programs; 
Model  Specifications  for  Devices  to 
Measure  Breath  Alcohol”  (58  FR  48705), 
which  proposed  to  revise  model 
specifications  for  EBTs.  As  discussed  in 
b«th  part  40  and  the  common  preamble, 
FRA  now  requires  employers  to  look  to 
NHTSA 's  CPL  for  both  PBTs  and  EBTs. 

Commenters  were  split  on  FRA’s 
proposal  to  expand  its  definition  of 
covered  employees  to  include  first  line 
supervisors  in  random  alcohol  and  drug 
testing  programs.  Most  industry 
commenters  found  this  proposal 
unjustified,  since  supervisors  as  a  group 
have  no  record  of  substance  abuse 
directly  affecting  railroad  safety  and  are 
already  subject  to  post-accident  and  for 
cause  testing  if  they  perform  covered 
service.  The  ASLRA  did  not  want 
supervisors  to  count  as  covered 
employees  for>  purposes  of  the  small 
railroad  exemption  (imder  FRA’s 
proposal,  supervisors  would  not  have 
been  considered  Hours  of  Service  Act 
employees  towards  the  15  employee 
threshold).  On  the  other  hand,  the  Long 
Island  Railroad  wanted  testing 
expanded  to  include  every  supervisor  in 
the  chain  of  command,  and  Amtrak 
already  uses  its  own  authority  to  test  its 
first  two  levels  of  supervisors  (although 
Amtrak  was  concerned  about 
preemption  by  FRA).  Rail  labor  has 
always  supported  supervisory  testing, 
for  both  equity  and  safety  reasons. 

On  balance,  FRA  has  decided  to  drop 
this  proposal  since  there  is  no  statutory 
mandate  to  include  supervisors  in 
testing.  Moreover,  it  would  often  be 
difficult  to  determine  where  first-line 
supervisory  lines  should  be  drawn  since 
supervisors  ftnquently  perform  multiple 
functions.  Further,  other  modal 
administrations  have  not  included 
supervisory  personnel  in  the  covered 
class. 


FRA  amends  its  proposed  definition 
of  substance  abuse  professional  (SAP), 
to  include  addiction  counselors  who 
have  been  certified  by  the  National 
Association  of  Alcoholism  and  Drug 
Abuse  Counselors  Commission.  This 
DOT-wide  amendment  is  discussed  in 
more  detail  in  the  common  preamble. 

FRA  also  substitutes  substance  abuse 
professional  for  EAP  counselor 
wherever  that  term  appeared  in  the  text 
of  the  Locomotive  Engineer  Certification 
.regulation.  Commenters  did  not  ofier 
any'  other  changes  to  conform  the 
language  of  49  CFR  part  240  to  the 
language  of  this  part. 

FRA  adds  a  de^ition,  “violation 
rate,"  which  measures  the  rail 
industry’s  overall  random  alcohol 
"positive”  rate.  Each  year,  the 
Administrator  will  examine  the 
violation  rate  to  determine  whether  the 
industry  testing  rate  should  be  adjusted, 
as  explained  in  §  219.608  on 
performance-based  testing. 

§  219.9  Responsibility  for  compliance. 

Paragraphs  (a)  and  (c) 

The  recently  enacted  Rail  Safety 
Enforcement  and  Review  Act  (RSREA), 
Public  Law  No.  102-365,  amended  the 
Federal  Railroad  Safety  Act  of  1970 
(FRSA)  (See  45  U.S.C  438(a))  to  clarify 
that  FRA’s  safety  jurisdiction  extends  to 
all  entities  that  may  violate  the  railroad 
safety  laws.  FRA  amends  this  section  to 
make  clear  that  this  part,  like  all 
regulations  issued  under  authority  of 
the  FRSA,  applies  not  only  to  railroads 
but  also  to  any  other  entity  that  may 
violate  this  part,  including  independent 
contractors  who  provide  goods  and 
services  to  railroads  and  &e  employees 
of  such  contractors. 

Metro-North  and  the  Metropolitan 
Transit  Authority  commented  that  this 
amendment  appeared  to  make  a  railroad 
responsible  for  administering  substance 
abuse  programs  for  its  independent 
contractor  employees.  That  is  not  FRA’s 
intent.  FRA  is  concerned  at  this  time 
only  with  ensuring  that  all  persons  who 
perform  covered  service  for  a  railroad 
are  subject  to  the  same  testing, 
regardless  of  whether  the  person  has  a 
direct  employment  relationship  with  the 
railroad.  For  FRA  purposes,  a  railroad  is 
in  compliance  if  it  contracts  with  its 
contractors  who  perform  covered 
service  to  assure  their  qompliance  with 
part  219.  The  railroad  may  then,  for 
example,  attach  copies  of  these 
contracts  as  part  of  its  random  alcohol 
testing  plan  submission.  In  practice, 

FRA  anticipates  that  many  contractors 
will  develop  a  single  substance  abuse 
program  for  their  employees,  which  can 
be  recognized  by  all  the  railroads  that 


the  contractor  serves.  FRA  has  added 
regulatory  text  to  clarify  what  is 
intended  here. 

FRA  will  publish  a  separate  notice  to 
make  conforming  revisions  to  the 
penalty  schedule  set  out  in  Appendix  A 
to  part  219.) 

§  219.1 1  Qenerai  conditlona  for  chemical 
tests. 

Paragraph  (g) 

As  proposed,  FRA  continues  to 
require  supervisors  to  receive  a 
minimum  of  three  hours  of  combined 
training  on  alcohol  and  drugs.  FRA 
received  little  comment  on  this  issue. 
While  two  commenters  felt  that  60 
minutes  should  be  sufficient, 
particularly  if  offered  as  an  annual 
refresher  course,  a  commuter  railroad 
that  already  provides  8  hours  of 
supervisory  training  felt  that  3  hours 
was  a  bare  minimum. 

FRA  believes  that  a  minimum  of  3 
hours  is  sufficient,  but  now  requires 
training  on  post-accident  testing  criteria 
and  collection  procedures.  Railroads 
may  integrate  these  required  topics  into 
their  current  training  programs,  which 
must  be  made  available  for  inspection 
upon  request. 

§  219.13  Preemptive  effect 

Section  219.13,  which  states  the 
preemptive  effect  of  safety  regulations 
issued  under  the  FRSA  (See  45  U.S.C. 
434),  remains  luichanged.  The  Act 
expressly  did  not  provide  a  new 
preemption  standard;  instead,  it 
amended  the  FRSA  to  require  the 
Secretary  to  issue  rules,  regulations, 
standards,  and  orders  relating  to  alcohol 
and  drug  use  in  railroad  operations. 

§  219.15  Alcohol  concentrations  In  blood 
and  breath. 

This  section  is  deleted  since  a  revised 
alcohol  concentration  definition  is 
included  in  §  219.5. 

§219.21  Information  collection. 

As  mentioned  above,  FRA  has 
replaced  §  217.l3(d)’s  reporting 
requirements  with  a  management 
information  system  to  collect 
information  ion  railroad  drug  misuse 
programs.  (MIS  comments  were 
addressed  in  that  rule.)  After  railroads 
have  implemented  alcohol  testing,  FRA 
will  require  reporting  of  alcohol  misuse 
programs  data  as  well.  In  §  219.801, 

FRA  adds  data  elements  on  alcohol 
testing  to  complete  the  MIS’  information 
collection  on  railroad  substance  abuse 
programs.  FRA  will  use  this  data  to 
monitor  compliance  and  enforcement. 
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§219^  RailroKt policies.  ' 

Paragraph  (f) 

FRA  received  no  comments  on  this 
paragraph.  In  additicm  to  the  proposed 
requirements.  FRA  requires  railroads  to 
publish  informatioa  to  each  oovoed 
employee  on  the  signs,  syiUptoms  and 
effects  of  alcohol  misuse,  as  well  as 
available  methods  of  interventiaa  once 
an  alcohol  problem  is  suspected.  FRA 
hopes  that  poblishii^  such  information 
will  facilitate  self-  and  peer-raferrek, 
particularly  when  supplemmited  by  the 
list  of  EAP  resources  that  must  be  made 
available  to  covered  employees  under 
paragraph  (d)  of  this  section.  Railroads 
must  therefore  provide  the  required 
information  to  ell  of  their  covered 
employees  (not  just  those  who  heve 
been  identified  as  having  a  substance- 
abuse  problem). 

Railroads  may  of  course  provide 
additional  inforaation  beyond  these 
requirements. 

SubpertP  IVehItiWiews 

As  discussed  above,  existing 
provisions  will  remain  in  effect  to  allow 
for  a  smooth  transition.  The  effective 
date  for  the  amendments  to  this  subpait 
is  January  1. 1995. 

§219.101  Alcohol  and  dnig  use  prohibited. 
Paragraph  (oMSji  Pre-Daty  Abstinence 

FRA  proposed  to  prohibit  a  safety- 
sensitive  employee  from  using  alcohol 
either  for  four  hours  before  reporting  to 
perform  covered  service,  or  for  the 
period  of  time  running  from  when  the 
employee  receives  a  "call,”  or  notice  to 
report  for  covered  service,  to  when  the 
employea  actually  reports  for  covered 
service,  whichever  is  the  lesser  of  the 
two  p>erioda.  FRA  also  proposed  to 
prohibit  a  railroad,  through  an 
employer’s  duty  to  prevent  violations  of 
§  219.101  and  §  219.102.  from  allowing 
an  employee  to  report  for  covered 
service,  or  go  or  remain  on  dvrty  in 
covered  servic8..if  the  railroad  has 
actual  knowiedga  that  th^  employee  is 
in  violation  of  §219.101(aX3l- 

Industry  commenters  were  concerned 
that  spediyiaig  a  pre-duty  abstinence 
period  would  erode  Rule  Cs  prahifaitkNi 
on  working  with  any  alcohol  in  one's 
system,  by  implying  that  employees 
may  report  to  work  with  alcohol  in  their 
system  so  kmg  a*  consumption  occurred 
before  the  required  abstinence  period. 
The  Chicago  end  Ninth  Western  fCNW) 
commented  that  pne-duty  abstinence 
would  be  difficult  to  enfoioe.  and 
should  more  properly  be  kfontified  as 
the  employee’s  responsibiitty. 

Several  conunenters  feh  that  FRA’s 
proposed  period  was  too  short  APTA. 
the  Metropolitan  Transportation 


Audwrity  and  Sn*TA  suggested 
mandating  ei^  hours  of  pre-duty 
abstinence.  Tm  NTSB  pr^rred  a  longer 
period,  but  would  also  support  an  ei^t 
Wits  of  pre-duty  abstinence  if 
uniformly  appli^ 

Now  Jersey  Transit  (NJT),  however, 
while  ncommending  drat  pre-duty 
drinking  should  be  absolutely 
prohibited,  felt  that  dre  proposed 
abstinence  period  would  be  useful  both 
as  an  enforcmaent  and  a  pubHc  relations 
took  NJT  also  felt  that  the  employee 
should  have  the  optkm  to  t^e  a  pre- 
duty  test  if  either  the  employee  or  the 
employer  suH>ects  that  the  employee 
may  be  in  violation. 

niA  had  asked  for  comment  on 
whether  this  pre-duty  prr^ibition  is 
workable  for  “sbort-cail"  employees, 
such  as  those  who  operate  trains  in  pool 
craw  service  and  off  extra  boards  and 
signal  maintainera  who  are  subject  to 
call  without  notice  round  the  clodc  to 
handle  "trouble  calls.”  In  response  to 
this  query,  the  BL£  and  BRS 
reconunended  that  FRA  mandate  by¬ 
pass  provisions  (matk-offe),  particularly 
rar  simal  employees  subject  to  short 
call.  The  RL^  agreed  tl^  empfovees 
should  be  allowed  to  mark  off  and  stay 
ofi-duty  when  impaired,  and  suggested 
that  any  potential  for  abuse  could  be 
curbed  by  setting  limits*,  for  example, 
requiring  an  EAP  referral  for  any 
employee  who  marks  off  three  or  more 
tiines  in  a  year.  The  TTD  commented 
that  pre-duty  abstinence  would  be 
impracticable  for  those  employees  who 
are  alwa^  subject  to  call,  and  that  FRA 
should  ailow  employees  to  mark  off  for 
any  type  of  impairment^ 

As  mscussed  in  the  NPRM.  FRA 
encourages  railroads  tp  adopt  mark  off 
procedures  in  the  concept  of  voluntary 
programs  such  as  Operation  Red  Bkxx. 
However,  because  ^e  successful 
implementation  of  such  programs 
requires  feithful  adherence  to  mutual 
undertakings,  FRA  believes  that 
implementation  of  such  programs  ' 
should  be  a  bargaining  issue  rather  than 
a  federal  mandate.  Implementation  of 
mark-off  procedures  tfierefore  remains 
voluntary.  In  contrast,  the  eight  hour 
pre-duW  abstinence  period  suggested  by 
the  NTm  and  some  carriers  would  in 
effect  Impose  total  prohibition  on  short- 
call  employees.  AI^  considering  the 
comments,  FRA  believes  that  its 
proposal  is  ffie  most  workable 
compromise  and  thus  the  approach 
most  likely  to  eticit  voluntary 
cornptiance. 

Paragraph 

Rail  management  commenters 
uniformly  supported  •  .02  standard  (the 
equivalent  of  aero  tolerance,"  because  of 


the  technolo^cal  limitations  of  £BTs), 
because  of  concerns  that  the  proposed 
system  would  preempt  Rulp  G’s 
longstanding  prohfiritums  against 
alcohol  use.  Railroads  opposed  a  JH 
standard  for  the  same  reason. 

Because  of  the  technolomcal 
limitations  of  EBTs,  rail  labor 
considered  a  .04  standard  to  be  the  most 
defensible,  and  suggested  that  any 
alcohol  level  below  be  considered  a 
negative.  The  RLEA  saw  no  conflict 
between  a  .04  standard  and  Rule  G, 
since  railroads  would  remain  fiee  to 
maintain  a  zero  tolerance  standard 
under  their  own  auffjority. 

The  NTSB  supported  a  .00  standard. 
whi<^  would  not  permit  an  employee 
with  any  positive  BAG  to  perform 
“safety-eensitive  funrtions,”  citing 
evidence  in  avietion  and  highway 
researdi  of  a  hangover  effect  on 
performance  meny  hours  after  a 
person's  BAG  had  returned  to  zero. 

After  oonsidering  the  ocHnments,  FRA 
believes  that  none  of  these 
recommended  standards  is  appropriate. 
A  true  .00  standard  could  not  oe 
enforced,  as  a  practical  matter.  A  XiZ 
standard  would  probably  cause  SAPs  to 
waste  time  and  effort  on  employees  who 
do  not  in  fact  have  alcohol  or  substance 
abuse  problems,  while  a  .04  standard 
would  actually  invite  some  employees 
to  risk  using  aicohot  in  the  hc^  toat 
their  BAG  would  be  below  .04  oy  the 
time  that  they  could  be  tested  (e.g.. 
employees  at  remote  work  sites).  This 
approach  would  also  deprive  railroads 
of  information  that  could  be  used  to 
enforce  Rule  G  and  other,  more  stringent 
company  policies. 

FRA  tnerefere  believes  that  the 
proposed  "bifuTceted"  or  "two-tier" 
system  is  necessary  to  avoid  having  the 
full  ixmsequences  of  a  violation  apply  to 
those  situations  where  en  employee's 
test  result  indicates  an  alcohol 
concentration  between  ,02  percent  and 
.039  peroenl.  The  employee  will  not 
have  to  beevahieted  by  a  SAP,  or 
administered  a  return  to  dirty  test. 
However,  since  use  of  alcohol  indicates 
that  the  employee  may  present  a  safety 
risk,  the  employee  will  not  be  allowed 
to  perform  covered  service  for  a 
minimum  of  eight  hours  after 
adminfetration  of  the  test. 

With  the  sole  exception  of  pre- 
employment  tests  for  final  applicants  lor 
employment  (discussed  belorw),  FRA 
does  not  adopt  the  proposed  retest 
option.  Railroads  were  unsure  as  to 
what  to  do  with  an  emplojree  %vhile 
waiting  for  his  or  her  BAG  to  drop  to 
below  .02.,  since  Rule  G  prohibits  a 
covered  employee  who  has  any  alcohol 
in  his  or  her  system  from  being  on 
company  property.  Since  this  option  is 
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incompatible  with  traditional  railroad 
policy,  FRA  believes  that  employees 
who  are  identified  to  have  low  levels  of 
alcohol  can  more  appropriately  be 
handled  through  Operation  Redblock 
and  other  existing  programs  specifically 
developed  to  fit  industry  needs. 

Like  the  very  similar  rule  cturently  in 
effect,  the  bifiucated  system  does  not 
preempt  a  railroad’s  independent 
authority  to  test  and  discipline  under 
Rule  G.  As  stated  in  §  219.1,  railroads 
retain  the  latitude  to  adopt  more 
stringent  standards  under  their  own 
authority.  For  instance,  railroads  retain 
their  authority  to  discipline  an 
employee  under  company  policy  for  a 
.02-.039  test  result  conducted  under 
FRA  authority  or  to  discipline  an 
employee  found  to  have  violated  Rule  G 
bas^  solely  on  supervisory 
observations.  The  latter  option  should 
prove  useful  for  very  small  railroads 
(who  will  not  be  required  to  conduct 
mandatory  reasonable  suspicion  testing) 
when  fac^  with  an  obviously  drunk 
emplojree  reporting  for  duty, 
particularly  if  an  evidential  breath 
testing  device  (EBT)  is  not  readily 
avail^le. 

§  219.104  Responsive  action. 

Existing  provisions  will  remain  in 
efiect  to  ^ow  for  a  smooth  transition. 

As  discussed  above,  however,  the 
effective  date  for  implementation  of 
post-positive  rehim  to  service  and 
follow-up  alcohol  testing  is  January  1, 
1995. 

Paragraph  (d).  Return  to  Covered 
Service 

FRA  proposed  to  require  a  return  to 
service  test  for  the  substance  of  the 
original  positive  only.  Because  of 
concerns  about  polydnig  and  alcohol 
abuse,  discussed  in  greater  detail  in  the 
section  below,  FRA  also  authorizes  a 
railroad  to  require  an  employee  to  be 
tested  for  both  alcohol  and  drugs,  if 
such  return  to  service  testing  has  been 
recommended  by  the  SAP  for  that 
employee. 

Paragraph  (e).  Follow-up  Testing 

Earlier,  FRA  discussed  the  deletion  of 
its  current  blood  testing  procedures.  As 
proposed.  FRA  deletes  the  breath  and 
blo^  testing  procedures  formerly 
contained  in  this  paragraph.  Testing 
will  instead  be  conducted  under  part 
40*s  more  rigorous  evidential  breath 
testing  procedures,  which  should 
provide  employees  ample  reassurance  ' 
that  breath  testing  will  be  fair  and 
technically  soimd. 

FRA  had  proposed  that  an  employee’s 
first  year  of  follow-up  testing  after  a 
post-positive  return  to  covert  service 


include  a  minimum  of  six  unannounced 
tests  that  would  track  the  basis  for  the 
employee’s  removal;  that  is,  an 
employee  who  was  removed  for  misuse 
of  controlled  substances  or  for  refusing 
to  provide  body  fluid  samples  under  a 
mandatory  provision  of  this  part  would 
be  follow-up  tested  only  for  drugs, 
while  an  employee  who  was  removed 
for  misuse  of  alcohol  or  for  refusing  to 
provide  breath  imder  a  mandatory 
provision  of  this  part  would  be  follow¬ 
up  tested  only  for  alcohol.  After  this 
first  year,  additional  follow-up  testing 
would  be  discretionary  upon 
recommendation  of  the  SAP,  who  is 
authorized  to  recommend  follow-up 
testing  for  up  to  48  months. 

FRA  askea  for  comment  on  the  issues 
of  recidivism  and  polydrug  abuse.  In  its 
compliance  reviewsi  FRA  uncovered 
instances  of  railroads  failing  to  conduct 
follow-up  tests  on  employees  who  had 
returned  to  covered  service  following 
positive  drug  tests.  In  several  cases, 
routine  random  testing  had  detected 
drug  use  by  post-positive  employees. 
Moreover,  FRA’s  study  of  clinical 
literature  shows  some  incidence  (10-50 
percent)  of  individuals  abusing  bdlh 
alcohol  and  one  or  more  illicit  or 
controlled  substances.  'There  is  more 
evidence  for  individuals  who  cease  drug 
misuse  crossing  over  from  drugs  to 
alcohol;  the  cross-over  from  alcohol  to 
drugs  (and  particularly  those  drugs 
contained  in  the  DHHS  test  panel)  is  not 
as  well  docvunented.* 

Comment  was  divided.  The  AAR  and 
the  ASLRA,  among  others,  felt  that 
follow-up  testing  should  be  left 
completely  to  the  discretion  of  the  SAP. 
Rail  labor  agreed.  SEPTA  and  APTA 
however,  wanted  mandatory  testing  for 
60  months,  with  APTA  recommen^ng  a 
minimum  of  12  tests  the  first  year  and 
6  tests  each  year  thereafter.  AJTA  and 
all  rail  commenters  wanted  the 
authority  to  follow-up  test  for  both 
alcohol  and  drugs,  regardless  of  the 
substance  of  the  positive.  SEPTA  offered 
data  from  its  program,  which  includes 
30  months  of  follow-up  testing.  Other 
than  reasonable  suspicion  testing, 
septa’s  highest  positive  rate  (10.17 
percent  in  the  last  fiscal  year)  was  for 
post-positive  retvum  to  service  tests. 

To  address  concerns  about  employee 
relapse,  FRA  retains  its  proposed  testing 
minimums  while  allowing  lor  greater 
cross-substance  testing.  Broader 
monitoring  may  help  detect  instances 
where  an  employee  switches  to 
alternative  drugs  after  being  deprived  of 
his  or  her  primary  drug  of  abuse.  FRA 
therefore  reqxiires  a  return  to  service  test 
and  six  follow-up  tests  in  the  first  12 
months  for  the  substance  (or  class)  of 
the  original  positive.  In  addition,  a 


railroad  may  choose  to  test  for  both 
alcohol  and  drugs  at  the  return  to 
service  test,  and  at  follow-up  tests  for  a 
total  of  up  to  60  months,  if  such  testing 
is  recommended  by  the  SAP.  The  SAP 
may  make  such  additional  testing  part 
of  a  conditional  recommendation  for  the 
eirmloyee’s  return  to  service. 

This  approach  allows  for  flexible  case 
management,  recognizing  that  an 
employee  who  misuses  either  alcohol  or 
a  controlled  substance  could  have  a 
more  general  propensity  to  abuse 
psychoactive  drugs  (i.e.,  active  polydrug 
abuse  or  incipient  cross-addiction).  Its 
intent  is  to  eliminate  any  question  as  to 
the  employer’s  right  and  obligation  to 
provide  for  aftercare  monitoring  of 
employees  who  have  violated  alcohol  or 
drug  rules. 

Paragraph  (f) 

(As  discussed  above,  the  .02-.039  rule 
text  is  now  in  §  219.101(a)(4).)  This 
paragraph  seeks  to  ensure  that  the  SAP 
places  the  interest  of  safety  above  other 
considerations,  when  recommending 
treatment  or  advising  the  railroad  about 
whether  to  retmm  an  employee  to 
covered  service. 

Subpan  C— Post-Accident  Toxicological 
Testing 

'The  common  preamble  discussion  of 
post-accident  testing  does  not  apply  to 
FRA’s  program,  which  unlike  those  of 
other  modes,  requires  full  toxicological 
testing  following  designated  accidents 
and  incidents. 

As  discussed  above,  existing 
provisions  will  remain  in  effect  to  allow 
for  a  smooth  transition.  The  effective 
date  for  the  amendments  to  this  subpart 
is  January  1, 1995. 

§  219.201  Events  for  which  testing  is 
required. 

Paragraphs  (a)(l)(iii)  and  (a)(2)(ii). 
Damage  thresholds  for  Major  Train 
Accidents  and  Impact  Accidents 

FRA  received  little  comment  on  its 
proposal  to  raise  the  amount  of  railroad 
property  damage  required  for  major 
train  accidents  and  for  impact  accidents, 
which  was  prompted  by  recent  low 
positive  rates.  Accordingly,  FRA 
redefines  §  219.201(a)(l)(iii)  (major  train 
accidents)  to  require  testing  for 
accidents  that  cause  $1,000,000  or  more 
in  damage.  FRA  also  redefines 
§  219.201(a)(2)(ii)  (impact  accidents)  to 
require  testing  for  nen-injury  accidents 
that  cause  $150,000  or  more  in  damage. 
The  NTSB  uses  this  reporting  threshold 
(although  the  NTSB,  unlike  FRA, 
includes  damage  to  lading). 

FRA  expects  that  much  of  this  data 
will  be  replaced  through  railroad  for 
cause  testing.  (Commenters  were  silent 
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as  to  whether  Suhpart  D  testing  should 
be  required  for  events  between  the 
existing  $50,000  threshold  and  the 
proposed  $150,000  threshold  where 
there  is  a  reasonable  belief  that  the 
particular  employee  contributed  to  the 
accident.) 

Paragraph  (b)  [Exceptions] 

All  commenters  supported  FRA’s 
proposal  to  exclude  from  post-accident 
testing  accidents  that  otherwise  qualify 
but  are  clearly  attributable  to  vandalism. 
(The  NTSB  did  not  comment.)  FRA 
therefore  adopts  this  proposal. 

Consistent  with  the  other  exceptions, 
the  vandalism  exception  holds  railroad 
supervisors  to  §  219.201(c)’s  reasonable 
inquiry/good  faith  judgment  standard 
when  m^ing  determinations. 

§  219.203  Responsibilities  of  railroads  and 
employees. 

Paragraph  (a).  Employees  Tested 

As  discussed  above,  once  a  railroad 
has  made  a  good  faith  determination 
that  a  quali^ng  event  has  occurred,  the 
railroad  may  conduct  breath  alcohol 
testing  if  an  EBT  is  available  and  breath 
testing  does  not  interfere  with  or  delay 
collection  of  samples  for  mandatory 
blood  and  urine  testing.  While  railroads 
must  still  collect  blood  and  urine 
samples  for  full  toxicological  testing, 
this  option  allows  quick  enforcement 
action  since  there  is  no  need  to  wait  for 
laboratory  analysis. 

Although  FRA  has  moved  the 
authority  for  optional  breath  testing 
from  for  cause  testing  to  post-accident 
testing,  the  procedures  specified  in 
§  219.303  have  not  been  retained. 
Instead,  railroads  who  choose  to 
exercise  this  option  must  conduct 
breath  testing  in  accordance  with  the 
new  Part  40  procedures  published 
today. 

FRA  will  revise  Forms  6180.73  and 
6180.74  to  allow  for  railroad  reporting 
of  EBT  test  results.  Form  6180.73  will 
add  a  check  off  box  on  the  railroad 
representative’s  copy  asking  whether 
one  or  more  employees  were  breath 
tested.  Form  6180.74  will  add  a  similar 
check  off  box  for  each  tested  employee. 
If  breath  alcohol  tests  are  conducted,  the 
railroad  may  either  attach  a  copy  of  each 
Part  40  breath  alcohol  testing  form  (the 
railroad  will  have  to  make  an  additional 
copy  for  FRA  purposes,  since  the  Part 
40  form  allows  only  for  BAT,  employee, 
and  employer  copies)  to  the  FRA  forms 
to  be  shipped  with  the  toucology  kit,  or 
send  a  copy  of  each  Part  40  form 
directly  to  FRA  within  10  days  of  the 
tests.  (Appendix  C  will  contain  revised 
instructions.) 


FRA  expects  the  results  from  breath 
and  blood  alcohol  testing  to  almost 
always  vary,  since  an  EBT  test  will 
usually  be  conducted  hours  before  the 
railroad^is  able  to  collect  blood  and 
urine  samples,  allowing  the  employee’s 
BAG  to  change  in  the  interim.  The 
breath  test  result  will  always  stand  on 
its  own,  however,  since  by  definition  an 
EBT  test  always  meets  evidential 
standards. 

FRA  will  use  the  results  from  all  three 
types  of  testing  (breath,  blood,  and 
urine)  for  post-accident  toxicological 
analysis,  since  the  purpose  of 
mandatory  toxicological  testing  remains 
unchanged.  Blood  and  urine  samples 
will  continue  to  be  collected  as 
independent  aids  to  accident 
investigation,  not  as  backups  for  EBT 
test  results. 

§  21 9.205  Sample  collection  and  handling. 

FRA  will  publish  an  amended 
Appendix  C  to  part  219  to  modify  post¬ 
accident  procedures,  toxicology  kits, 
forms,  and  instructions  to  accommodate 
optional  breath  alcohol  testing  and 
mandatory  urine  split  sample 
procedures.  (FRA  already  splits  blood 
samples  into  two  sealed  10  milliliter 
tubes.)  FRA  will  announce  when  the 
new  kits  and  forms  become  available. 

Upon  employee  request,  FRA’s  post¬ 
accident  toxicological  laboratory  will 
ship  the  employee’s  sealed  split  samples 
to  another  DHHS-certified  laboratory  for 
testing. 

$21 9.209  Reports  of  tests  and  refusals. 

Paragraph  (b) 

With  the  addition  of  the  breath  test 
option  described  above,  a  railroad  must 
report  to  FRA  any  refusals  to  provide 
breath  for  testing. 

Paragraph  (c) 

In  an  earlier  Safety  Recommendation, 
the  NTSB  recommended  that  FRA 
require  railroads  to  suthnit  notification, 
including  reasons  for  the  delay, 
whenever  a  post-accident  test  could  not 
be  conducted  within  four  hours  of  the 
qualifying  accident  or  incident.  The 
OTSB’s  current  recommendation 
reduces  this  testing  window  from  four 
hours  to  two.  Such  a  requirement  would 
in  effect  compel  railroads  to  submit  a 
report  for  each  qualifying  event,  since 
the  average  FRA  post-accident 
collection  time  is  5.5  hours. 

FRA  requires  reporting  but  will 
minimize  the  burden  by  adopting  the 
NTSB’s  original  four  hour 
recommendation,  which  is  a  more  ■ 
workable  window  for  post-accident 
testing.  In  addition,  while  reports  must 
be  prepared  and  maintained  for 


inspection  upon  request,  they  do  not 
have  to  be  submitted  to  FRA. 

§  21 9.21 1  Analysis  and  follc^up. 

Paragraph  (a) 

As  part  of  its  amended  Appendix  C, 
FRA  will  publish  a  summary  of  its  post¬ 
accident  testing  protocols,  which  have 
been  submitted  to  the  DHHS. 

§219.213  Unlawful  refusals; 
consequences. 

A  refusal  to  provide  breath  for 
optional  testing  will  have  the  same 
consequences  as  a  refusal  to  provide 
bodily  fluid  samples  for  mandatory 
testing;  the  employee  shall  be 
disqualified  from  covered  service  for 
nine  months. 

Subpart  t>— Testing  for  Cause 

As  proposed.  FRA  amends  the 
heading  of  this  subpart  to  difrerentiate 
now-mandatory  reasonable  suspicion 
from  accident/inddent  and  rule 
violation  testing,  which  remain 
discretionary.  This  new  heading  also 
conforms  to  the  classifications  used  in 
FRA’s  drug  MIS. 

As  discussed  above,  existing 
provisions  will  remain  in  effect  to  allow 
for  a  smooth  transition.  The  eflective 
date  for  the  amendments  to  this  subpart 
is  January  1, 1995. 

§  21 9.300  Mandatory  reasonable  suspicion 
testing. 

Noting  that  an  alcohol  test  is  not 
needed  to  confirm  possession  of  alcohol 
or  controlled  substances,  the  AAR 
considered  the  proposed  language  in 
this  paragraph  overbroad  since  it  would 
require  alcohol  testing  whenever  a 
supervisor  suspected  any  violation  of 
§  219.101(a).  FRA  agrees,  and  has 
amended  this  paragraph  to  require 
testing  only  when  use  of  alcohol  is 
suspected.  (The  Act  specifies  that 
reasonable  suspicion  testing  must  be 
conducted  for  use  of  alcohol  or 
controlled  substances.)  Therefore,  a 
suspicion  of  possession  alone  does  not 
require  a  reasonable  suspicion  test. 

FRA  will  not  add  long-time  decline  in 
job  performance  as  a  factor  for  the 
employer  to  consider  when  determining 
whether  to  conduct  a  reasonable 
suspimon  test  on  an  employee.  Only  one 
commuter  line  supported  this  proposal. 
The  AAR  thought  this  additional  factor 
unnecessary,  since  a  supervisor  could 
only  consider  long-term  performance  in 
conjunction  with  specific 
contemporaneous  observations 
indicative  of  substance  abuse,  and  such 
observations  would  provide  an 
independent  basis  for  a  now  mandatory 
reasonable  suspicion  test.  Rail  labor 
agreed,  commenting  that  employers 
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have  authority  to  conduct  reasonable 
suspicion  testing  without  this  factor, 
and  that  long-term  decline  in  job 
performance  would  more  properly  be 
handled  by  EAPs,  since  it  is  often 
caused  by  personal  problems  other  than 
substance  abuse.  The  NTSB  did  not 
comment  on  this  issue. 

(For  purposes  of  intermodal 
consistency,  and  to  avoid  any 
misimpression  that  a  reasonable 
suspicion  drug  test  could  be  required 
solely  based  on  perceived  long-term 
decline  in  performance  without  a 
contemporaneous  manifestation  clearly 
tied  to  drug  use,  FRA  has  deleted  the 
following  phrase;  “ls]uch  observations 
may  include  indications  of  the  chronic 
and  wididrawal  ejects  of  drugs.” 
Deletion  of  this  phrase  is  not  intended 
to  limit  a  supervisor  from  taking  into 
consideration  any  contemporaneous 
indication  of  drug  use.  But  FRA 
cautions  that  dironic  and  withdrawal 
effects  alone>will  seldom  yield 
unambiguous  contemporary  indications 
in  the  case  of  either  alcohol  or  drugs. 
Where  unambiguous  withdrawal  effects 
are  encountered,  prompt  medical 
attention  will  normally  take  precedence 
over  occujpational  alo^ol  or  drug 
testing.  wWe  a  long-term  decline  in 
performance  occurs,  referral  under 
subpart  E  of  this  rule  (“Identification  of 
Troubled  Employees”)  is  the  indicated 
course  of  action. 

Paragraph  (b) 

FRA  had  proposed  a  “logic  tree”  for 
situations  where  a  supervisor 
reasonably  suspects  an  employee  of 
substance  abuse,  but  is  unable  to 
determine  whether  the  medium  of  abuse 
is  alcohol  or  controlled  subetancefs). 
FRA  continues  to  recommend,  but  will 
not  require,  the  following  process:  a 
supervisor  should  conduct  an  alcohol 
test  first  whenever  an  employee's 
symptoms  could  be  consistent  with 
either  alcohol  or  controlled  substance 
use.  If  the  breath  test  result  is  below  .02. 
the  supmvisor  should  conduct  a  urine 
drug  test  to  continue  the  search  for  an 
explanation.  If  the  breath  test  result  is 
.02  percent  or  more,  drug  urinalysis  is 
optional. 

Because  of  polydrvig  abuse.  Metra  and 
SEPTA  consimr^  this  logic  tree 
unnecessary,  suggesting  t^t  employers 
should  be  edlowed  to  conduct  both  a 
breath  alcohol  test  and  a  urine  drug  test 
whenever  reasonable  suspicion  exists  to 
test  for  alcohol.  Although  FRA  agrees 
that  employers  need  some  latitude  to 
inquire  into  suspected  polydrug  abuse. 
FRA  recommends  that  supervisors 
decide  step  by  step  whether  additional 
testing  is  needed,  instead  of 


automatically  proceeding  to  test  for  both 
alcohol  and  controlled  substances. 

Paragraph  (cUl) 

Reaction  was  cleanly  ^lit  on  FRA’s 
proposal  to  prohibit  a  supervisor  who 
makes  a  reasonable  suspicion 
determination  from  also  conducting  the 
breath  test  for  that  employee.  Railroads 
uniformly  opposed  this  prohibition  as 
both  impractical  and  unnecessary. 
Carriers  who  conduct  for  cause  testing 
programs  under  their  own  authority  had 
experienced  no  problems  with 
supervisory  abu^  of  discretion.  To 
document  their  lack  of  supervisory 
depth,  several  AAR  member  railroads 
Submitted  examples  of  locations  where 
normally  only  one  supervisor  would  be 
available.  Commenters  also  noted  that 
testing  could  only  be  conducted  if  a 
trained  supervisor  had  an  articulable 
basis  for  his  or  her  suspicion. 
Additionally,  the  employee  would 
observe  the  entire  breath  alcohol  testing 
process  and  the  NPRM  required  all 
breath  testing  devices  to  meet  evidential 
standards. 

In  contrast,  rail  labor  si^ported  the 
determining  supervisor  as  BAT 
prohibition.  The  BLE  and  BRS  noted 
that  FRA's  requirement  of  two 
supervisors  (one  of  whom  must  be 
trained)  to  make  a  reasonable  suspicion 
drug  testing  determination  has  be«n  in 
pla^  for  several  years.  In  themry, 
thmefore.  the  same  two  supervisors 
would  also  be  available  for  reasonable 
suspicion  alcohol  testing.  More 
importantly,  this  requirement  makes 
more  likely  that  each  breath  alcohol  test 
will  have  an  independent  witness. 

FRA  believes  that  a  compromise  may 
be  possible,  particularly  in  light  of  the 
Department's  decision  to  allow 
employers  to  use  PBTs  for  screening 
tests.  In  the  above-mentioned  NPRM^on 
blood  testing  procedures.  OST  proposes 
to  allow  the  determining  supervisor  to 
conduct  the  screening  test  on  an  EBT  or 
a  PBT  (if  an  EBT  is  unavailable),  but  not 
the  confirmation  test,  which  must  still 
be  conducted  on  an  EBT  by  another 
individual.  This  would  provide  testing 
flexibility  for  reasonable  suspicion 
events  that  occur  in  remote  locations, 
while  still  requiring  all  confirmation 
tests  to  be  conducted  by  a  person  not  in 
the  employee's  chain  of  command. 
Comments  on  this  proposal  should  be 
submitted  to  OSTs  docket. 

Paragraph  (c)(2) 

Commenters  raised  similar  pros  and 
cons  for  FRA’s  proposal  to  require  two 
trained  supervisors  to  make  a 
determination  to  conduct  a  reasonable 
suspicion  drug  test.  In  response,  FRA 
will  instead  retain  its  existing 


requirement  of  two  supervisors,  one  of 
whom  must  be  trained  in  the  signs  and 
symptoms  of  substance  abuse  (as 
provided  for  in  §  219.11(g)),  to  make  a 
reasonable  suspicion  drug  testing 
determination. 

Paragraph  (d) 

Under  FRA's  original  proposal,  a 
major  concern  for  commenters  was  the 
possibility  that  testing  situations  could 
frequently  occur  in  remote  locations 
where  EBTs  are  unavailable.  Where  this 
occurred,  a  railroad  could  still  enforce 
prohibitions  against  alcohol  misuse 
under  its  own  authority,  but  would  be 
unable  to  conduct  federally  mandated 
testing. 

At  a  minimum,  permitting  the  use  of 
PBTs  should  enable  railroads  to  conduct 
screening  tests  in  most  circumstances. 

As  discussed  abdve.  FRA  proposes  to 
allow  confirmation  blood  alcohol 
testing.  Under  current  FRA  procedures, 
however,  if  the  screening  test  result 
indicates  alcohol  misuse,  the  supervisor 
must  determine  whether  a  confirmation 
test  can  be  conducted  on  an  EBT  within 
eight  hours  v.f  the  screen.  If  an  EBT  is 
unavailable,  the  unconfirmed  screening 
test  will  be  considered  a  no  test. 

However,  once  a  supervisor  suspects 
alcohol  misuse,  he  or  she  must  enforce 
the  prohibitions  in  Subpart  B  even  if  the 
employee  caimot  be  tested  at  that  time. 
FRA  requires  the  supervisor  to  comply 
with  the  prohibitions  in  §  219.101(a)(4) 
and  send  the  employee  home  for  at  least 
eight  hours.  As  always,  a  railroad  may 
also  take  independent  enforcement 
action  under  its  own  authority. 

§219.301  Testing  for  reasonable  cause. 

FRA  has  reformulated  its  proposed 
language  in  response  to  the  ASLRA's 
comment  that  the  phrase  "based  on 
affirmative  evidence  of  unsafe  conduct” 
implied  a  probable  cause  standard  for 
testing.  Instead,  FRA  will  require  a 
supervisor  to  have  “a  reasonable  belief, 
based  on  specific,  articulable  facts,  that 
the  employee's  acts  or  omissions 
contributed  to  the  occurrence  or  severity 
of  the  accident  or  incident".  This  case 
law-derived  language,  while  clearly  a 
lesser  standard  than  traditional  probable 
cause,  stresses  that  a  supervisor  must 
have  more  than  a  hunch  or  a  guess  upon 
which  to  base  his  or  her  determination. 
This  restriction  applies  only  to  testing 
under  FRA  accident/incident  authority, 
however. 

§  219.302  Prompt  sample  coUection;.time 
limitation. 

Paragraph  (b)(2) 

Contrary  to  the  discussion  in  the 
common  preamble,  the  eight  hour  time 
limit  for  completion  of  accident/ 


Federal  Register  /  Vol.  59,  No.  31  /  Tuesday,  February  15,  1994  /  Rules  and  Regulations  7455 


incident  for  cause  testing,  runs  from  the 
time  a  respohsible  railroad  supervisor 
receives  notice  of  the  event  providing 
reasonable  cause  for  conduct  of  the  test. 

Paragraph  (f) 

A  railroad  must  prepare  and  maintain 
a  report,  similar  to  the  post-accident 
delay  report  required  in  §  219.209(c), 
whenever  a  reasonable  suspicion  test 
cannot  be  conducted  within  two  hours 
of  the  observations  or  events  that  were 
the  basis  for  the  railroad’s  reasonable 
suspicion  determination.  The  report 
does  not  have  to  be  submitted,  but  must 
be  made  available  upon  request. 

§  219.303  Alcohol  test  procedures  and 
safeguards.  * 

As  discussed  earlier,  FRA  will  allow 
PBTs  to  be  used  for  screening  tests  in 
response  to  commenters’  near 
unanimous  demand  for  greater 
flexibility.  By  allowing  the  use  of  PBTs, 
however.  FRA  does  not  excuse  railroads 
from  making  their  best  efforts  to  ensvu^ 
the  availability  of  EBTs  for  routine 
testing  situations. 

§  219.303  Breath  test  procedures  and 
safeguards. 

Paragraph  (c) 

As  discussed  above,  FRA  will  adopt 
part  40  blood  alcohol  testing  procedures 
upon  publication  of  the  Department’s 
final  rule.  This  paragraph  is  accordingly 
deleted. 

Subpart  F-Pre-empioyment  Tests 

Existing  provisions  will  remain  in 
effect  to  allow  for  a  smooth  transition. 

As  discussed  above,  however,  the 
effective  date  for  implementation  of  pre- 
employment  alcohol  testing  is  January 
1. 1995. 

§219.501  Pre-employment  tests. 

As  mentioned  above,  FRA  adopts  the 
proposed  retest  option  only  for  final 
applicants  for  employment.  An 
applicant  whose  test  result  indicates  an 
alcohol  concentration  between  .02 
percent  and  .039  percent  will  not  be 
allowed  to  perform  safety-sensitive 
service  until  he  or  she  has  a  later  test 
result  indicating  an  alcohol 
concentration  of  less  than  .02.  Since 
rule  G  applies  only  to  current  railroad 
employees,  allowing  a  retest  option  for 
applicants  is  compatible  with 
traditional  industry  policy.  This  option 
also  makes  FRA  pre-employment  policy 
administratively  consistent  with  the  rest 
of  the  Department. 

Commenters  expressed  no  interest  in 
the  proposed  “grandfathering" 
provision,  which  would  have  allowed 
railroads  to  exempt  a  covfered  employee 
from  pre-employment  testing  if  a 


background  check  indicated  that  the 
employee  had  not  had  any  violations  of 
this  part  or  of  the  alcohol  and  drug 
misuse  rules  of  another  DOT  agency 
within  the  last  six  months.  FRA  has 
decided  to  delete  this  option,  since  the 
added  flexibility  it  would  have  provided 
is  unnecessary  for  the  rail  industry, 
which  traditionally  has  a  stable 
employee  population  and  a  low 
turnover  rate  (unlike  trucking,  for 
example). 

Subpart  Q-Random  Testing  Programs 

§  219.607  Railroad  random  alcohol  testing 
programs. 

Paragraph  (a) 

All  commenters  on  the  issue  favored 
combined  alcohol  and  drug  random 
testing  programs.  The  BLE  and  BRS 
recommended  this  approach  as  a  cost 
effective  means  of  deterrence,  since  an 
employee  could  not  know  in  advance 
whether  he  or  she  was  being  tested  for 
alcohol,  for  drugs,  or  for  both.  Transtar 
felt  that  a  single  testing  program  would 
reduce  both  cost  and  confusion.  Metra 
and  APTA  supported  using  the  same 
selection  to  conduct  alcohol  and  drug 
testing,  while  Amtrak  wanted  the 
flexibility  to  conduct  alcohol  and  drug 
tests  simultaneously  for  some 
employees,  but  at  different  times  for 
others. 

FRA  agrees  that  flexibility  is 
important,  and  will  allow  railroads  to 
combine  plans/and  or  testing,  if  desired. 
A  railroad  may  submit  a  separate 
alcohol  testing  plan  or  a  combined 
testing  plan  for  approval.  The  combined 
testing  plan  may  be  a  previously 
approved  random  drug  testing  plan  that 
has  been  modified  1>y  adding  alcohol 
testing  elements  (any  modifications 
should  be  specified  and  highlighted, 
however). 

FRA  will,  for  the  most  part,  duplicate 
the  notice  requirements  and  criteria  for 
plan  approval  that  were  used  to 
implement  random  drug  testing, 
including  a  three-tier  submission  and 
implementation  schedule  that  allows 
smaller  carriers  additional  time  to 
develop  and  execute  random  alcohol 
testing  plans.  Class  I  and  commuter 
railroads  must  submit  random  alcohol 
testing  plans  for  FRA  approval  within  6 
months  after  publication  of  this  rule  and 
must  implement  random  alcohol  testing 
beginning  on  January  1, 1995;  Class  II 
railroads  must  submit  plans  within  12 
months  after  publication  and  must 
implement  testing  beginning  on  July  1, 
1995,  and  Class  III  railroads  must 
submit  plans  within  18  months  after 
publication  and  must  implement  testing 
beginning  on  January  1, 1996.  (For  the 


reasons  discussed  below,  there  will  be 
no  phase-in  of  the  testing  rate.) 

Paragraph  (b)(2) 

Commenters  (including,  among 
others,  the  APTA,  AAR,  ASLRA,  BLE, 
BRS  and  RLEA)  were  close  to 
unanimous  in  supporting  a  10  percent 
testing  rate  the  first  year,  followed  by  an 
annual  performance-based  rate  set 
according  to  each  railroad’s  random 
alcohol  positive  rate  for  the  preceding 
year.  In  support  of  this  low  initial  rate, 
commenters  pointed  to  the  existence  of 
an  extensive  peer  prevention  and 
employee  assistance  system,  the 
addition  of  new  types  of  mandatory 
(pre-employment  and  reasonable 
suspicion)  alcohol  testing,  and 
supervisory  knowledge  of  the  signs  and 
symptoms  of  alcohol,  making  alcohol 
misuse  comparatively  easy  to  detect. 
Commenters  also  cited  the  General 
Accounting  Office’s  study  and  the 
results  of  the  AAR’s  test  project,  as 
evidence  that  lowering  testing  rates  does 
not  afreet  deterrence.  Support  was  also 
widespread  for  railroad-specific 
performance-based  testing  (for  both 
alcohol  and  drugs),  both  as  an  incentive 
for  carriers  to  try  alternative  methods  of 
deterrence,  and  as  a  reward  to  those 
carriers  who  have  viable  peer  referral 
and  bypass  programs. 

FRA  agrees  that  the  initial  random 
rate  for  alcohol  testing  should  be  lower 
than  the  current  50  percent  random 
drug  testing  rate,  and  that  testing  rates 
should  then  be  tied  to  the  preceding 
year’s  positive  rate.  However,  FRA 
believes  that  a  10  percent  testing  rate  is 
the  absolute  minimum  level  of  effort 
required  to  sustain  awareness  and 
deterrence.  Moreover,  FRA  is  concerned 
that  a  railroad-specific  performance- 
based  system  could  create  an  incentive 
for  some  railroads  to  report  and/or  keep 
records  dishonestly,  thus  requiring 
considerable  enforcement  effort  to  guard 
against  such  improper  manipulation. 
Such  a  system  would  also  be  difficult  to 
apply  to  smaller  railroads,  since  even  a 
small  variation  in  the  number  of 
positives  (e.g.,  0  vs.  1)  would  result  in 
high  year-to-year  volatility  in  each 
railroad’s  required  testing  rate.  In  other 
words,  the  small  size  of  a  given 
railfoad’s  population  and  the  resulting 
small  number  of  tests  could  create 
variations  in  positive  rates  that  do  not 
truly  reflect  that  railroad’s  incidence  of 
enmloyee  misuse. 

Therefore,  FRA  (along  with  FAA, 
FHWA  and  FTA)  will  instead  set  a  25 
percent  initial  rate  for  alcohol  testing, 
with  performance-based  alcohol  testing 
by  industry.  Each  railroad  is  expected  to 
achieve  the  required  25  percent  testing 
rate  at  the  inception  of  random  alcohol 
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testing.  (FRA  intends  to  discuss  the 
random  rate  for  drug  testing  in  a 
separate  NPRM).  As  discussed  in 
§  219.608,  the  Administrator  will 
publish  a  minimum  random  testing  rate, 
which  will  be  determined  by  the  overall 
violation  rate  for  the  rail  industry. 

Paragraph  (b)(3) 

Because  of  the  short  half-life  of 
alcohol  in  the  body,  railroads  may 
conduct  random  alcohol  testing  at  any 
time  the  employee  reports  for  work  and 
at  any  time  during  the  duty  tour  (except 
for  when  the  employee  is  expressly 
relieved  of  any  responsibility  for  the 
performance  of  sa^y -sensitive  duties). 

Paragraph  (h)(6) 

An  employee  may  be  tested  only 
when  he  or  she  is  on  duty  and  either 
performs  covered  service  or  is 
immediately  available  to  perform 
covered  service.  Therefore,  the  issue  of 
commingled  service  is  critical  to  plan 
approval,  since  off-duty  consumption  of 
alcohol  is  not  proscribe  (so  long  as  the 
employee  does  not  report  for  duty  with 
a  BAG  of  J02  or  more).  Plans  must  be 
carefully  designed  to  subject 
commingled  service  employees  to 
testing  only  to  the  extent  that  they 
perform  or  can  reasonably  be  expected 
to  perform  covered  service  during  a 
given  duty  tour. 

Industry  commenters  wanted  the 
flexibility  to  conduct  testing  at  different 
times  during  an  employee’s  “duty  tour." 
FRA  has  no  objections,  so  long  as  the 
date  or  time  of  the  test  is  not  predictable 
to  the  employee.  For  instance,  a  railroad 
could  not  cluster  its  tests  exclusively  at 
the  beginning  or  end  of  the  duty  tom. 
(FRA  will  not  adopt  its  proposal  to  limit 
a  railroad’s  time  in  which  to  notify  an 
employee  to  a  period  nmning  from  30 
minutes  before  to  30  minutes  after  the 
employee  performs  safety-sensitive 
functions,  plus  applicable  travel  time.) 

§  219.606  Admintotrator’s  determination  of 
random  alcohol  testing  rate. 

For  at  least  three  calendar  years 
(because  of  staggered  implementation 
dates,  the  minimum  amount  of  time 
needed  for  all  classes  of  railroads  to 
have  one  year  of  alcohol  testing  data), 
railroads  will  (X)nduct  random  alcohol 
testing  at  a  25  percent  annualized  rate. 
Subsequently.  FRA  will  use  employer 
data  obtained  from  MIS  reports  to 
determine  the  industry’s  violation  rate, 
which  will  in  turn  determine  the 
minimum  testing  rate  to  be  authorized 
by  the  Administrator.  Any  random  rate 
change  indicated  by  industry 
performance  will  occm  at  the  beginning 
of  the  calendar  year.  Railroads  will 


remain  free  to  test  at  higher  rates 
provided  they  treat  all  employees  alike. 

Subpart  H— Procedures  and  Safeguards  for 
Urine  Drug  Testing  and  for  Breath  Alcohol 
Testing 

As  noted  above,  the  urine  drug  testing 
split  sample  procedures  specified  in 
part  40  are  mandatory  beginning  on 
August  15, 1994  as  are  the  amendments 
to  this  subpart  concerning  urine  drug 
testing. 

§  219.708  Employee  recpiests  for  testing. 

Comments  were  cleanly  divided  as  to 
how  much  time  should  be  allowed  for 
an  employee  to  request  a  test  of  his  or 
her  split  sample.  Carriers  uniformly 
supported  the  72  hour  period  proposed 
by  OST,  while  labor  wanted  to  duplicate 
the  60  day  period  currently  allowed  in 
FRA’s  retest  option. 

Although  FRA  agrees  with  labor  that 
the  retest  option  has  worked  well  in  the 
past.  FRA  will  no  longer  allow  retests  of 
primary  samples.  Instead,  to  be 
consistent  with  the  rest  of  the 
Department.  FRA  will  allow  split 
sample  testing  only.  An  employee  will 
have  72  hours  (the  minimum 
contemplated  by  the  Act)  within  which 
to  request  a  test  of  his  or  her  split 
sample,  running  from  when  the 
employee  receives  actual  notice  from 
the  medical  review  officer  (MRO)  that 
the  employee’s  test  result  has  been 
verified  as  positive.  As  an  additional 
safeguard,  the  MRO  must  inform  an 
employee  who  has  a  confirmed  test 
result  of  his  or  her  right  to  request  a 
split  sample  test  at  the  time  of  the 
I^O’s  initial  contact  with  the 
employee,  even  though  the  employee’s 
72  hours  do  not  begin  to  run  until  after 
the  MRO  has  completed  the  verification 
process.  The  employee  may  also  present 
information  to  the  MRO  if  he  or  she 
believes  that  unusual  circumstances 
(e.g.,  an  intervening  holiday,  the 
unavailability  of  the  MRO)  prevented 
him  or  her  from  requesting  a  split 
sample  test  within  72  hours. 

§  219.715  Alcohol  testing  procedures. 

As  discussed,  FRA  will  permit 
railroads  to  use  EBTs  that  qualify  for 
NHTSA’s  CPL  but  do  not  meet  part  40 
requirements  (lacking  sequential 
numbering  and  printout  capability,  for 
example)  as  PBTs  for  screening  tests. 
'This  allows  those  railroads  that  already 
conduct  alcohol  testing  under  their  own 
authority  (such  as  Amtrak  and  the 
CNW),  to  recoup  the  full  useful  life  of 
previously  purchased  EBTs.  while 
allowing  other  railroads  the  flexibility  to 
reduce  costs.  An  EBT  test  is  still 
required  for  confirmation,  however. 


Subpart  I — Annual  Report 

§  219.801  Reporting  of  alcohol  misuse 
prevention  program  results  in  a 
management  information  system. 

FRA  recently  published  a  final  rule 
implementing  a  management 
information  system  to  obtain  and 
analyze  employer  drug  misuse  program 
data.  Included  in  this  rule  are 
comparable  information  collection 
requirements  for  alcohol  misuse 
program  data. 

Appendices  D3  and  D4,  attached  as 
exhibits  to  this  rule,  are  respectively  the 
standard  and  “EZ"  forms  for  reporting 
of  employer  alcohol  misuse  program 
data.  (These  forms  are  similar  to 
Appendices  D  ari8  D2  in  the  drug  MIS.) 
FRA  will  not  ask  for  information  on 
operational  tests  and  inspections  or 
supervisory  training,  since  reporting  on 
these  combined  programs  is  already 
required  under  the  drug  MIS. 

Like  the  drug  MIS.  the  alcohol  MIS 
asks  for  information  on  for  cause 
alcohol  testing  (although  these  data 
elements  appear  repetitive,  they  are  not 
identical  since  the  charts  have  been 
modified  to  reflect  the  two-tier  or 
bifurcated  system).  Once  alcohol  testing 
has  produced  a  year’s  worth  of  data. 

FRA  will  republish  a  combined  MIS 
form  for  alcohol  and  drug  program  data. 

Subpart  J — Recordkeeping  Requirements 

§§  219.901  and  219.903  Retention  of  breath 
alcohol  testing  records  and  urine  drug 
testing  records. 

FRA  adopts  the  retention 
requirements  as  proposed.  Although 
several  commenters  felt  that  these 
proposed  requirements  were  too 
burdensome,  these  sections  conform 
with  the  departmental  requirements 
published  in  part  40  today.  In  addition, 
FRA  retains  §  219.713's  current 
requirement  for  railroads  to  maintain  for 
at  least  five  years  a  summary  record  of 
each  covered  employee’s  test  results. 

§  219.905  Access  to  facilities  and  records. 

FRA  proposes  to  replace  §  219.713’s 
language  on  access  to  records  and  adopt 
49  CFR  §  40.81,  which  allows  an 
employer  to  release  an  employee’s 
alcohol  and  drug  test  records  only  with 
the  written  consent  of  the  employee, 
with  the  exceptions  of  when  access  is 
requested  by  a  DOT  agency  or  the  NTSB 
or  when  access  is  request^  by  a 
decisionmaker  in  a  legal  proceeding 
relating  to  a  benefit  sought  by  the 
employee. 

Executive  Order  12866  and  DOT 
Regulatory  Policy  and  Procedures 

This  proposal  is  significant  under 
Executive  Order  12866.  It  is  also 
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significant  under  the  Department  of 
Transportation's  R^ulatory  Policy  and 
Procedures. 

The  Regulaflory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
was  enacted  by  Congress  to  ensure  that 
small  entities  are  not  unnecessarily  and 
disproportionately  burdened  by 
Government  regulations.  FRA  certifies 
that  this  rule  will  not  have  a  signiGcant 
economic  impact  on  a  substantial 
number  of  small  entities.  Railroads  that 
have  fewer  than  15  employees  in 
covered  service  that  do  not  operate  on 
the  tracks  of  another  railroad  or  engage 
in  joint  operations  are  exempt  from 
subparts  D,  E,  F,  and  G,  and  are 
exempted  from  new  subparts  I  and  J  as 
well.  Railroads  with  fewer  than  400.000 
manhours  of  employment  are  also 
exempt  from  subpart  1. 

Federalism  Implications 

This  rule  does  nf3<t  have  substantial 
direct  effects  od  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordant  with  Executive  Order  12612. 
FRA  has  determined  that  this  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  assessment. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 

L.  96-511)  applies  to  this  final  rule 
because  it  changes  several  approved 
collections  of  information  and  initiates 
several  new  information  collection 
requirements  for  alcohol  misuse 
programs.  As  mentioned  earlier.  FRA 
recently  implemented  a  Management 
Information  System  to  collect  drug 
misuse  prevention  program  data. 

For  the  drug  portion  of  the  MIS  only, 
FRA  estimated  that  information 
gathering,  record  maintenance  and  form 
preparation  would  approximate  65 
hours  each  year  for  &e  standard  form. 
For  the  simplified  fEZ)  form,  FRA 
estimated  that  infonnation  gathering, 
record  maintenance  and  form 
preparation  would  approximate  20 
hours  each  year. 

FRA  estimates  that  the  addition  of 
alcohol  testing  data  elements  will  add 
approximately  8  hours  to  preparation  of 
the  standard  form,  for  a  total  of  73  hours 
each  year.  The  simplified  form  will 
require  an  additional  4  hours  to  prepare, 
for  a  total  of  24  hours  each  year. 
Approximately  40  railroads  are 
expected  to  submit  the  standardized 
form,  and  20  railroads  are  expected  to 
submit  the  short  form. 


FRA  has  requeued  Office  of 
Management  and  Budget  (OMB) 
approval  of  these  revised  information 
collection  requirements.  A  Federal 
Register  notice  will  be  published  when 
Paperwork  Reduction  Act  approval  is 
obtained.  Current  infonnation  collection 
requirements  under  part  219  were 
approved  underOMB  No.  2130-0526. 

List  of  Subjects  in  49  CFR  Part  219 

Alcohol  and  drug  abuse.  Railroad 
safety.  Reporting  and  record  keeping 
requirements. 

Acccxdingiy.  for  the  reasons  stated  in 
the  preambte.  FRA  amends  49  CFR  part 
219  as  follows: 

PART  219-CONTROL  OF  ALCOHOL 
AND  DRUG  USE 

1.  Authority  for  part  219  continues  to 
read  as  follows: 

Authority:  45  US.C.  431. 437.  and  436,  as 
amended;  l^b.  L.  100-342;  Pub.  L.  102-143; 
and  49  CFR  1.49(in). 

Part  219— {Amended] 

2.  Part  219  is  amended  by  removing 
the  terms  “EAP  counselor”  and 
“counselor”  wherever  they  appear  and 
by  replacing  them  with  “Substance 
abuse  professional”  and  “professional” 
respectively;  and  by  removing  “$5,700 
in  1989  and  1990“  and  by  adding  in  its 
place  “$6300  in  1991  and  thereafter” 
wherever  this  phrase  appears  in  the  text. 

3.  Section  219.3  is  amended  by 
revising  paragraph  (a)  introductory  text: 
adding  paragraph  (b)(3);  and  revising 
paragraph  (c)  to  read  as  follows: 

§210.3  Application. 

(a)  E«»pt  as  provided  in  paragraphs 

(b)  and  (c).  this  part  affplies  to - 

(b) *  •  • 

(bj(3)  Subpart  I  does  not  apply  to  a 
railroad  that  has  fewer  than  400,000 
total  manhours. 

(c)  Subparts  £,  F  and  G  do  not  apply 
to  operations  of  a  forei^  railroad 
conducted  by  cov«ed  service 
employees  v^ose  primary  place  of 
service  (“home  terminal’^  for  rail 
transportatioa  services  is  located 
outside  the  United  States.  Such 
operations  and  employees  are  subject  to 
Subparts  A.  6.  C  and  D  when  operating 
in  United  States  territory. 

4.  Section  219.5  is  amended  by 
adding,  in  alphabetical  order, 
definitions  for  alcohol  concentration  (or 
content),  alcohol  use.  confirmation  test, 
consortium.  DOT  agency,  screening  test, 
refuse  to  submit,  substance  abuse 
professional  and  violation  rate;  by 
removing  the  definition  for  EAP 
counsel^;  by  revising  the  definitions  for 
alcohol,  covered  em^oyee,  and  the  first 
sentence  of  independent,  as  follows: 


§2196  DefMtions. 

As  used  in  this  part — 

Alcohol  means  me  intoxicating  agent 
in  beverage  alcohol,  ethanol  or  other 
low  molecular  weight’ alcohols 
including  methyl  or  isopropyl  alcohol. 

Alcohm  concentration  (or  content) 
means  the  alcohol  in  a  volume  of  breath 
expressed  in  terms  of  grams  of  alcohol 
per  210  liters  of  breath  (as  indicated  by 
a  breath  test  under  this  part)  or  grams 
of  alcohol  per  100  milliliters  of  whole 
blood. 

Alcohol  use  means  the  consumption 
of  any  beverage,  mixture  or  preparation, 
including  any  medication,  containing 
alcohol. 

***** 

Confirmation  test  means  a  second  test, 
following  a  screening  test  with  a  result 
of  .02  or  greater,  that  provides 
quantitative  data  of  alcohol 
concentration. 

Consortium  means  an  entity, 
including  a  group  or  association  of 
employers  or  contractors,  that  provides 
alcohol  testing  as  required  by  this  part 
or  other  DOT  alcohol  testing  regulation 
and  that  acts  on  behalf  of  the  employers. 

*  *  *  *  « 

Covered  employee  means  a  person 
who  has  been  assigned  to  perform 
service  subject  to  &e  Hours  of  Service 
Act  (45  U.S.C.  61-64b)  during  a  duty 
tour,  whether  or  not  the  person  has 
performed  or  is  cvirrently  performing 
such  service,  and  any  person  who 
performs  such  service.  (An  employee  is 
not  “covered”  within  the  meaning  of 
this  part  exclusively  by  reason  of  being 
an  employee  for  purposes  of  section 
2(a)(3)  of  tlie  Hours  of  Service  Act,  as 
amended  (45  U.S.C.  62(a)(3)).)  For  the 
purposes  of  pre-employment  testing 
only,  the  term  covered  employee 
includes  a  person  applying  to  perform 
covered  service. 

***** 

DOT  Agency  means  an  agency  (or 
“operating  administration")  of  the 
United  States  Department  of 
Transportation  administering 
regulations  requiring  alcohol  or 
controlled  substance  testing  (14  CFR 
parts  61,  63,  65. 121  and  135;  49  CFR 
parts  199.  219,  382  and  €54)  in 
accordance  with  part  40  of  this  title. 
***** 

Independent  with  respect  to  a  medical 
facility,  means  not  under  the  ownership 
or  control  of  the  railroad  ami  not 
operated  or  staffed  by  a  salaried  officer 
or  employee  of  the  railroad.  *  *  • 
***** 

Refuse  to  submit  (to  an  alcohol  test) 
means  that  a  covered  employee  fails  to 
provide  adequate  breath  for  testing 
without  a  valid  medical  explanation 
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after  he  or  she  has  received  notice  of  the 
requirement  to  be  tested  in  accordance 
with  the  provisions  of  this  part,  or 
engages  in  conduct  that  clearly  obstructs 
the  testing  process. 

*  •  *  *  • 

Screening  test  means  an  analytical 
procedure  to  determine  whether  a 
covered  employee  may  have  a 
prohibited  concentration  of  alcohol  in 
his  or  her  system. 

***** 

Substance  abuse  professional  means  a 
licensed  physician  (Medical  Doctor  or 
Doctor  of  Osteopathy),  or  a  licensed  or 
certified  psychologist,  social  worker, 
employee  assistance  professional,  or 
addiction  counselor  (certified  by  the 
National  Association  of  Alcoholism  and 
Drug  Abuse  Counselors  Certification 
Commission),  with  knowledge  of  and 
clinical  experience  in  the  diagnosis  and 
treatment  of  alcohol  and  drug  relat<^d 
disorders. 

***** 

Violation  rate  means  the  number  of 
covered  employees  (as  reported  under 
§  219.801  of  this  part)  found  during 
random  tests  given  under  this  part  to 
have  an  alcohol  concentration  of  .04  or 
greater,  plus  the  number  of  employees 
who  refuse  a  random  test  required  by 
this  part,  divided  by  the  total  reported 
number  of  employees  in  the  industry 
given  random  alcohol  tests  under  this 
part  plus  the  total  reported  number  of 
employees  in  the  industry  who  refuse  a 
random  test  required  by  this  part. 

5.  Section  219.9  is  amended  by 
revising  the  first  sentence  of  paragraph 

(a)  and  adding  a  new  paragraph  (c)  as 
follows: 

§  21 9.9  Responsibility  for  compliance. 

(a)  Any  person  (including  but  not 
limited  to  a  railroad;  any  manager, 
supervisor,  official,  or  other  employee 
or  agent  of  a  railroad;  any  owner, 
manufacturer,  lessor,  or  lessee  of 
railroad  equipment,  track,  or  facilities; 
any  independent  contractor  providing 
goods  or  services  to  a  railroad;  and  any 
employee  of  such  owner,  manufacturer, 
lessor,  lessee,  or  independent 
contractor)  who  violates  any 
requirement  of  this  part  or  causes  the 
violation  of  any  such  requirement  is 
subject  to  a  civil  penalty  of  at  least  $500 
and  not  more  than  $10,000  per 
violation,  except  that:  Penalties  may  be 
assessed  against  individuals  only  for 
willful  violations;  where  a  grossly 
negligent  violation  or  a  pattern  of 
repeated  violations  has  created  an 
imminent  hazard  of  death  or  injury,  or 
has  caused  death  or  injury,  a  penalty  not 
to  exceed  $20,000  per  violation  may  be 
assessed;  and  the  standard  of  liability 


for  a  railroad  will  vary  depending  upon 
the  requirement  involved.  *  *  * 

(b) *  *  * 

(c)  Any  independent  contractor  or 
other  entity  that  performs  covered 
service  for  a  railroad  has  the  same 
responsibilities  as  a  railroad  under  this 
part,  with  respect  to  its  employees  who 
perform  covered  service.  The  entity’s 
responsibility  for  compliance  with  this 
part  may  be  fulfilled  either  directly  by 
that  entity  or  by  the  railroad’s  treating 
the  entity’s  employees  who  perform 
covered  service  as  if  they  were  its  own 
employees  for  purposes  of  this  part.  The 
responsibility  for  compliance  must  be 
clearly  spelled  out  in  Ae  contract 
between  the  railroad  and  the  other 
entity  or  in  another  document.  In  the 
absence  of  such  a  clear  delineation  of 
responsibility,  FRA  will  hold  the 
railroad  and  the  other  entity  jointly  and 
severally  liable  for  compliance. 

6.  Section  219.11  is  amended  by 
revising  paragraph  (b)(2);  by 
redesignating  existing  paragraph  (g)  as 
paragraph  (h);  and  by  adding  paragraphs 
(c)(4)  and  (g)  as  follows: 

§  219.11  General  conditions  for  chemical 
tests. 

***** 

(b) *  *  • 

(2)  In  any  case  where  an  employee  has 
sustained  a  personal  injury  and  is 
subject  to  alcohol  or  drug  testing  under 
this  part,  necessary  medical  treatment 
shall  be  accorded  priority  over 
provision  of  the  breath  or  body  fluid 
sampie(s).  No  employee  who  is  unable 
to  urinate  normally  (based  on  the 
judgment  of  a  medical  professional  that 
catheterization  would  be  required)  as  a 
result  of  a  personal  injury,  resulting 
medical  treatment,  or  renal  failure  shall 
be  required  to  provide  a  urine  sample. 
Nothing  in  this  section  shall  bar  use  of 
a  urine  sample  made  available  as  a  ^ 
result  of  catheterization  undertaken  for 
medical  purposes,  provided  the 
circumstances  of  such  collection  are 
fully  documented  and  the  specimen  is 
otherwise  handled  in  accordance. with 
the  applicable  requirements  of  this  title. 
***** 

(c)  *  ,  *  * 

(4)  The  results  of  any  breath  tests  for 
alcohol  conducted  by  or  for  the  treating 
facility. 

***** 

(g)  Each  supervisor  responsible  for 
covered  employees  (except  a  working 
supervisor  within  the  definition  of  co¬ 
worker  under  this  part)  shall  be  trained 
in  the  signs  and  symptoms  of  alcohol 
and  drug  influence,  intoxication  and 
misuse  consistent  with  a  program  of 
instruction  to  be  made  available  for 
inspection  upon  demand  by  FRA.  Such 


a  program  shall,  at  a  minimum  provide 
information  concerning  the  acute 
behavioral  and  apparent  physiological 
effects  of  alcohol  and  the  major  drug 
groups  on  the  controlled  substances  list. 
The  program  shall  also  provide  training 
on  the  qualifying  criteria  for  post¬ 
accident  testing  contained  in  subpart  C 
of  this  part,  and  the  role  of  the 
supervisor  in  post-accident  collections 
described  in  subpart  C  and  appendix  C 
of  this  part.  The  duration  of  such 
training  shall  be  not  less  than  3  hours. 
***** 

§219.15  [Removed] 

7.  Section  219.15  is  removed  and 
reserved. 

8.  Section  219.23  is  amended  by 
revising  the  section  heading;  revising 
paragraphs  (a)  and  (b);  and  adding 
paragraphs  (d)  through  (f),  to  read  as 
follows; 

§  21 9.23  Railroad  policies. 

(a)  Whenever  a  breath  or  body  fluid 
test  is  required  of  an  employee  under 
this  part,  the  railroad  shall  provide  clear 
and  unequivocal  written  notice  to  the 
employee  that  the  test  is  being  required 
under  Federal  Railroad  Administration 
regulations.  Use  of  the  mandated  DOT 
form  for  urine  drug  testing  or  breath 
analysis  satisfies  the  requirements  of 
this  paragraph. 

(b)  Whenever  a  breath  or  body  fluid 
test  is  required  of  an  employee  under 
this  part,  the  railroad  shall  provide 
clear,  unequivocal  written  notice  of  the 
basis  or  bases  upon  which  the  test  is 
required  (e.g.,  reasonable  suspicion, 
violation  of  a  specified  operating/safety 
rule  enumerated  in  subpart  D  of  this 
part,  random  selection,  follow-up,  etc.). 
Completion  of  the  alcohol  testing  form 
or  urine  custody  and  control  form 
indicating  the  basis  of  the  test  (prior  to 
providing  a  copy  to  the  employee) 
satisfies  the  requirement  of  this 
paragraph. 

***** 

(d)  Each  railroad  shall  provide 
educational  materials  that  explain  the 
requirements  of  this  part,  and  the 
railroad’s  policies  and  procedures  with 
respect  to  meeting  those  requirements. 

(1)  The  railroaa  shall  ensure  that  a 
copy  of  these  materials  is  distributed  to 
each  covered  employee  prior  to  the  start 
of  alcohol  testing  under  the  railroad’s 
alcohol  misuse  prevention  program  and 
to  each  person  subsequently  hired  for  or 
transferred  to  a  Covert  position. 

(2)  Each  railroad  shall  provide  written 
notice  to  representatives  of  employee 
organizations  of  the  availability  of  this 
information. 

(e)  Required  content.  The  materials  to 
be  made  available  to  employees  shall 
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include  detailed  discussion  of  at  least 
the  following: 

(1)  The  identity  of  the  person 
designated  by  the  railroad  to  answer 
empl^ee  questions  about  the  materials. 

(2)  tne  classes  or  crafts  of  employees 
who  are  subject  to  the  provisions  of  this 
part. 

(3)  Suffident  information  about  the 
safety-sensitive  hmctions  performed  by 
those  employees  to  make  clear  that  the 
period  of  the  work  day  the  covered 
employee  is  required  to  be  in 
compliance  wim  this  part  is  that  period 
when  the  employee  is  on  duty  and  is 
required  to  perform  or  is  available  to 
perform  covered  service. 

(4)  Specific  information  concerning 
employee  conduct  that  is  prohibited 
under  subpart  B  of  this  part. 

(5)  In  the  case  of  a  railroad  utilizing 
the  ecddent/inddent  end  rule  violation 
reasonable  cause  testing  authority 
provided  by  this  part,  prior  notice 
(which  may  be  combined  with  the 
notice  required  by  §§  219.601(d)(1)  and 
219.607(d)(1)),  to  covered  employees  of 
the  drcumstances  under  whi A  they 
will  be  subject  to  testing. 

(6)  The  drcumstances  under  which  a 
covered  employee  vrill  bo  tested  under 
this  part. 

(7)  The  procedures  that  will  be  used 

to  test  for  the  presence  of  alcohol  and 
controlled  substances,  protect  the 
employee  and  the  integrity  of  the  testing 
processes,  safeguard  validity  of  the 

test  results,  and  ensure  that  those  results 
are  attributed  to  the  correct  employee. 

(8)  The  requirement  that  a  covetw 
employee  submit  to  alcohol  and  drug 
tests  administered  in  accordance  with 
this  part. 

(9)  An  explanation  of  what  constitutes 
a  refosal  to  submit  to  an  aloohol  or  drug 
test  and  the  attendant  consequences. 

(10)  The  consequences  for  covered 
employees  found  to  have  violated 
subpart  B  of  this  part,  including  the 
requiremmit  that  the  employee  be 
removed  immediately  covered 
service,  and  the  proc^Ures  imder 
§219.104. 

(11)  The  consequences  for  covered 
employees  found  to  have  an  alcohol 
concentration  of  .02  or  greater  but  less 
than  i)4. 

(12)  Information  concerning  the 
effects  of  aloohol  misuse  on  an 
individual's  health,  work,  and  personal 
life:  signs  and  symptoms  of  an  alcohol 
problem  (the  employee's  or  a 
coworker's);  and  available  methods  of 
evaluating  and  resolving  problems 
associated  with  the  misuse  of  alcohol, 
including  utilization  of  the  procedures 
set  forth  in  subpart  E  of  this  part  and  the 
names,  addresses,  and  telephone 
numbers  of  substance  abuse 


professionals  and  counseling  and 
treatment  programs. 

(f)  Optional  provisions.  The  materials 
supplied  to  employees  may  also  include 
information  on  additioDal  railroad 
policies  with  respect  to  the  use  or 
possession  of  alcohol  and  drugs, 
including  any  consequences  for  an 
employee  found  to  have  a  specific 
aloohol  concentration,  that  are  based  on 
the  railroad's  authority  independent  of 
this  part.  Any  such  additional  policies 
or  consequences  shall  be  dearly  and 
obviously  described  as  being  based  on 
independent  authority. 

9.  Section  219.101  is  amended  by 
revising  paragraph  (aK2Xiih  and  adding 
new  paragrai^  (aXsj  and  (aX4)  as 
follows: 

§219.101  Alcohol  end  dnig  use  proMUtad. 

(a)*  *  • 

(2)*  •  • 

(ii)  Having  4)4  or  more  alcohol 
concentration  in  the  breath  or  blood;  or 

*  «  •  •  • 

(3)  No  employee  may  use  alcohol  for 
whichever  is  the  lesser  of  the  following 
periods: 

(i)  within  four  hours  of  reporting  for 
covered  service;  or 

(ii)  after  receiving  notice  to  report  for 
covered  service. 

(4)  No  employee  tested  under  the 
provisions  of  this  part  whose  test  result 
indicates  an  alcohol  concentration  of  .02 
or  greater  but  less  than  4)4  shall  perform 
or  continue  to  perform  covered  service 
functions  for  a  railroad,  nor  shall  a 
railroad  permit  the  employee  to  perform 
or  continue  to  perform  covered  service, 
until  the  start  of  the  employee's  next 
regularly  scheduled  duty  period,  but  not 
less  than  eight  hours  following 
administration  of  the  test. 
***** 

10.  Section  219.104  is  amended  by 
revising  paragraphs  (a),  (d).  and  (e);  and 
adding  paragraphs  (f)  and  (g)  as  follows; 

§  219.104  Besponstve  action. 

(a)  Eemoval  from  covered  service. 

(1)  If  the  railroad  determines  that  an 
employee  has  violated  §219.101  or 

§  ^19.102.  or  the  alcohol  or  controlled 
substances  misuse  rule  of  another  DOT 
agency,  the  railroad  shall  immediately 
remove  the  employee  from  covered 
service  and  the  procedures  described  in 
paragraphs  (b)  through  (e)  of  this  section 
shall  apply. 

(2)  If  an  employee  refuses  to  provide 
breath  or  o  body  fluid  sample  or 
samples  when  required  to  by  the 
railroad  under  a  mandatory  provision  of 
this  part,  the  railroad  shall  immediately 
remove  the  employee  from  covered 
service,  and  the  procedures  described  in 


paragraphs  (b)  through  (e)  of  this  section 
shall  apply. 

(3)  (i)  Tfos  section  does  not  apply  to 
actions  based  on  breath  or  body  fluid 
tests  for  aloohol  or  drugs  that  are 
conducted  exclusively  under  authority 
other  than  that  provided  in  this  part 
(e.g..  testing  under  a  company  medical 
policy,  for-cause  testing  ]^icy  wholly 
independent  of  Subpart  D  of  this  part, 
or  testing  under  a  labor  agreement). 

(ii)  This  section  and  the  information 
requirements  listed  in  §  219.23  do  not 
apply  to  applicants  who  refuse  to 
submit  to  e  pre-empfoyment  test  or  who 
have  a  pre-employmeirt  test  with  a 
result  indicating  either  an  alcohol 
concentration  equal  to  or  greeter  than 
.04.  or  the  misuse  of  controlled 
substances. 

***** 

(d)  Return  to  covered  service.  An 
employee  who  has  been  determined  to 
have  violated  §219.101  or  §  219.102  or 
who  refused  to  cooperate  in  a  breath  m 
body  fluid  test  under  this  part  shall  not 
be  returned  to  covered  service  unless 
the  employee  has — 

(1)  Been  evaluated  by  a  substance 
abuse  professional  to  determine  if  the 
employee  is  affected  by  a  psychological 
or  physical  dependence  on  dcohol  or 
one  or  more  controlled  substances  or  by 
another  identifiable  and  treatable 
mental  or  physical  disorder  involving 
misuse  of  alcohol  or  drugs  as  a  primary 
manifestation; 

(2)  Been  evaluated  by  a  substance 
abuse  professional  to  determine  that  the 
employee  has  properly  followed  the 
prescribed  rehabilitation  program:  aiui 

(3)  (i)  Presented  a  urine  sample  for 
nesting  under  Subpart  H  of  this  part  that 
tested  negative  for  controlled  substances 
assayed  (in  the  case  of  an  employee  who 
has  been  determined  to  have  violated  a 
prohibition  of  §  219.101  or  §  219.102 
regaidii^  possession  or  misuse  of 
controll^  substances  or  y/bo  refused  to 
provide  a  body  fluid  sample  or  samples 
when  required  to  by  the  railroad  under 
a  mandatory  provision  of  this  part):  or 

(ii)  presented  breath  for  testing  under 
Subpart  H  of  this  part  that  indicated  an 
alcohol  concentration  of  less  than  4)2. 

(in  the  case  of  an  employee  who  has 
been  determined  to  ^ve  violated  a 
'  prohibition  of  §  219.101  regarding 
possession  or  misuse  of  al(»hol  or  who 
refused  to  provide  breath  when  required 
to  by  the  railroad  under  a  mandatory 
provision  of  this  part). 

(4)  An  employee  shall  be  required  to 
present  both  a  urine  sample  and  breath 
for  testing,  as  specified  in  this  section 
and  Subpart  H  of  this  pert,  if  the 
substance  abuse  professkmal  determines 
that  such  testing  is  necessary  as  a 
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condition  for  returning  the  particular 
emplcwee  to  covered  service. 

(e)  Follow-up  testing.  An  employee 
returned  to  service  under  the  above- 
stated  conditions  shall  continue  in  any 
program  of  counseling  or  treatment 
deemed  necessary  by  the  substance 
abuse  professional  and  shall  be  subject 
to  unaimounced  follow-up  tests 
administered  by  the  railroad  following 
the  employee’s  return  to  duty.  The 
number  and  frequency  of  such  follow¬ 
up  testing  shall  be  determined  by  a 
substance  abuse  professional,  but  shall 
consist  of  at  least  six  tests  in  the  first  12 
months  following  the  employee’s  return 
to  duty.  Any  such  testing  shall  be 
performed  in  accordance  with  the 
requirements  of  49  CFR  part  40.  Follow¬ 
up  testing  shall  not  exceed  60  months 
from  the  date  of  the  employee’s  return 
to  duty.  The  substance  abuse 
professional  may  terminate  the 
requirement  for  follow-up  testing  at  any 
time  after  the  first  six  tests  have  been 
administered,  if  the  substance  abuse 
professional  determines  that  such 
testing  is  no  longer  necessary. 

(1)  If  the  employee  has  been 
determined  to  have  violated  a 
prohibition  of  §  219.101  or  §  219.102 
regarding  possession  or  misuse  of 
controlled  substances,  or  if  the 
employee  refused  to  provide  a  body 
fluid  sample  or  samples  when  required 
to  by  the  railroad  under  a  mandatory 
provision  of  this  part,  the  employee 
shall  be  subject  to  follow-up  testing  as 
specified  in  this  section.  Such  testing 
shall  be  for  controlled  substances,  but 
may  include  testing  for  alcohol  as  well, 
if  the  substance  abuse  professional 
determines  that  alcohol  testing  is 
necessary  for  the  particular  employee. 

(2)  If  the  employee  has  been 
determined  to  have  violated  a 
prohibition  of  §  219.101  regarding 
possession  or  misuse  of  alcohol,  or  if  the 
employee  refused  to  provide  breath 
when  required  to  by  the  railroad  under 

a  mandatory  provision  of  this  part,  the 
employee  shall  be  subject  to  follow-up 
testing  as  specified  in  this  section.  Such 
testing  shall  be  for  alcohol,  but  may 
include  testing  for  controlled  substances 
as  well,  if  the  substance  abuse 
professional  determines  that  drug 
testing  is  necessary  for  the  particular 
employee. 

(t)  Tne  railroad  shall  ensure  that  a 
substance  abuse  professional  who 
determines  that  a  covered  employee 
requires  assistance  in  resolving 
problems  with  alcohol  or  controlled 
substances  misuse  does  not  refer  the 
employee  to  the  substance  abuse 
professional’s  private  practice  or  to  a 
person  or  organization  from  which  the 
substance  abuse  professional  receives 


remuneration  or  in  which  the  substance 
abuse  professional  has  a  financial 
interest.  This  paragraph  does  not 
prohibit  a  substance  abuse  professional 
from  referring  an  employee  for 
assistance  provided  through — 

(1)  a  public  agency,  such  as  a  state, 
county,  or  municipality; 

(2)  thq  railroad  or  a  person  under 
contract  to  provide  treatment  for  alcohol 
problems  on  behalf  of  the  railroad; 

(3)  the  sole  source  of  therapeutically 
appropriate  treatment  under  the 
employee’s  health  insurance  program; 
or 

(4)  the  sole  source  of  therapeutically 
appropriate  treatment  reasonably 
accessible  to  the  employee. 

(g)  Railroad  compliance  with  the 
provisions  of  paragraphs  (a),  (d),  and  (e) 
of  this  section  is  mandatory  beginning 
on  January  1, 1995. 

11.  Part  219  is  amended  by  adding 
§  219.107  to  subpart  B  as  follows: 

§219.107  Consequences  of  unlawful 
refusal. 

(a)  An  employee  who  refuses  to 
provide  breath  or  a  body  fluid  sample  or 
samples  when  required  to  by  the 
railroad  under  a  mandatory  provision  of 
this  part  shall  be  deemed  disqualified 
for  a  period  of  nine  (9)  months. 

(b)  Prior  to  or  upon  withdrawing  the 
employee  from  covered  service  under 
this  section,  the  railroad  shall  provide 
notice  of  the  reason  for  this  action,  and 
the  procedures  described  in  §  219.104(c) 
shall  apply. 

(c)  The  disqualification  required  by 
this  section  shall  apply  with  respect  to 
employment  in  covert  service  by  any 
railroad  with  notice  of  such 
disqualification. 

(d)  The  requirement  of 
disqualification  for  nine  (9)  months 
does  not  limit  any  discretion  on  the  part 
of  the  railroad  to  impose  additional  ^ 
sanctions  for  the  same  or  related 
conduct. 

(e)  Upon  the  expiration  of  the  9- 
month  p)eriod  described  in  this  section, 
a  railroad  may  permit  the  employee  to 
return  to  covered  service  only  under  the 
same  conditions  specified  in 

§  219.104(d),  and  the  employee  shall  be 
subject  to  follow-up  tests,  as  provided 
by  that  section. 

12.  Section  219.201  is  amended  by 
revising  paragraphs  (a)(l)(iii),  (a)(2)(ii), 
and  (b)  as  follows: 

§  219.201  Events  for  which  testing  is 
required. 

(a)  *  *  * 

(1).  .  . 

(iii)  Damage  to  railroad  property  of 
$1,000,000  or  more. 

(2)*  *  * 


(ii)  Damage  to  railroad  property  of 
$150,000  or  more. 

*  *  *  *  * 

(b)  Exceptions.  No  test  shall  be 
required  in  the  case  of  a  collision 
between  railroad  rolling  stock  and  a 
motor  vehicle  or  other  highway 
conveyance  at  a  rail/highway  grade 
crossing.  No  test  shall  be  required  in  the 
case  of  an  accident/incident  the  cause 
and  severity  of  which  are  wholly 
attributable  to  a  natural  cause  (e.g., 
flood,  tornado  or  other  natural  disaster) 
or  to  vandalism,  as  determined  on  the 
basis  of  objective  and  documented  facts 
by  the  railroad  representative 
responding  to  the  scene. 
***** 

13.  Section  219.203  is  amended  by 
revising  paragraph  (a)(1);  and  revising 
the  first  sentence  of  paragraph  (d)(2),  as 
follows: 

§  21 9.203  Responsibilities  of  railroads  and 
employees. 

(a)  Employees  tested. 

(1)  (i)  Following  each  accident  and 
incident  described  in  §  219.201,  the 
railroad  (or  railroads)  shall  take  all 
practicable  steps  to  assure  that  all 
covered  employees  of  the  railroad 
directly  involved  in  the  accident  or 
incident  provide  blood  and  urine 
samples  for  toxicological  testing  by 
FRA.  Such  employees  shall  cooperate  in 
the  provision  of  samples  as  described  in 
this  part  and  Appendix  C. 

(ii)  If  the  conditions  for  mandatory 
toxicological  testing  exist,  the  railroad 
may  also  require  employees  to  provide 
breath  for  testing  in  accordance  with  the 
procedures  set  forth  in  49  CFR  Part  40 
and  this  part,  if  such  testing  does  not 
interfere  with  timely  collection  of 
required  samples. 
***** 

(d)  *  *  * 

(2)  If  an  injured  employee  is 
unconscious  or  otherwise  unable  to 
evidence  consent  to  the  procedure  and 
the  treating  medical  facility  declines  to 
obtain  blo^  samples  after  having  been 
acquainted  with  the  requirements  of  this 
subpart,  the  railroad  shall  immediately 
notify  FRA  by  toll  free  telephone  (800- 
424-0201),  stating  the  employee’s  name, 
the  medical  facility,  its  location,  the 
ncune  of  the  appropriate  decisional 
authority  at  the  medical  facility,  and  the 
telephone  number  at  which  that  person 
can  be  reached.  *  *  * 

*  *  *  *  *  '  * 

14.  Section  219.205  is  amended  by 
revising  paragraph  (a)  as  follovys: 

§  219.205  Semple  collection  and  Handling. 

(a)  General.  Urine  and  blood  samples 
shall  be  obtained,  marked,  pres^lrved. 
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handled,  and  made  available  to  FRA 
consistent  with  the  requirements  of  this 
subpart,  and  the  technical  specifications 
set  forth  in  Appendix  C  to  this  part. 

***** 

15.  Part  219  is  amended  by  adding 
§  219.206  as  follows: 

§  219.206  FRA  access  to  breath  test 
results. 

Documentation  of  breath  test  results 
shall  be  made  available  to  FRA 
consistent  with  the  requirements  of  this 
subpart,  and  the  technical  specifications 
set  forth  in  Appendix  C  to  this  part. 

16.  Section  219.209  is  amended  by 
adding  a  new  last  sentence  to  paragraph 

(a)(1);  and  by  adding  a  new  paragraph 

(c),  as  follows: 

§  219.209  Reports  of  tests  and  refusals. 

(a)(1)  *  *  »  Notification  shall  be 
provided  to  the  Office  of  Safety,  FRA,  at 
(202)  366-0501;  an  answering  machine 
will  record  any  notification  calls  made 
to  this  number  outside  of  the  Federal 
work  week  (8:30  a.m.  to  5  p.m.  EST  or 
EDT). 

*  *  *  .  *  * 

(c)  If  a  test  required  by  this  section  is 
not  administered  within  four  hours 
following  the  accident  or  incident,  the 
railroad  shall  prepare  and  maintain  on 
file  a  record  stating  the  reasons  the  test 
was  not  promptly  administered.  Records 
shall  be  submitted  to  the  Federal 
Railroad  Administration  upon  request  of 
the  Associate  Administrator  for  Safety. 

17.  Section  219.211  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a);  by  revising  the  last 
sentence  of -paragraph  (c)  and  the  last 
sentence  of  paragraph  (d);  and  by 
revising  paragraphs  (e)  and  (h),  as 
follows: 

§  219.21 1  Analysis  and  follow-up. 

(a)  *  *  *  Samples  are  analyzed  for 
alcohol  and  controlled  substances 
specified  by  FRA  under  protocols 
specified  by  FRA,  summarized  in 
Appendix  C,  which  have  been 
submitted  to  the  Department  of  Health 
and  Human  Services  for  acceptance. 
***** 

(c)  *  *  *  The  Federal  Railroad 
Administration  shall  not  be  bound  by 
the  railroad  Medical  Review  Officer’s 
determination,  but  that  determination 
will  be  considered  by  FRA  in  relation  to 
the  accident/incident  investigation  and 
with  respect  to  any  enforcement  action 
under  consideration. 

(d)  *  *  *  (However,  as  further 
provided  in  this  section,  FRA  may 
provide  results  of  testing  under  this 
subpart  and  supporting  documentation 
to  the  National  'Transportation  Safety 
Board.) 


(e)  An  employee  may  respond  in 
writing  to  the  results  of  the  test  prior  to 
the  preparation  of  any  final 
investigation  report  concerning  the 
accident  or  incident.  An  employee 
wishing  to  respond  shall  do  so  by  letter 
addressed  to  the  Alcohol/Drug  Program 
Manager,  Office  of  Safety,  FRA,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590  within  45  days  of  receipt  of  the 
test  results.  Any  such  submission  shall 
refer  to  the  accident  date,  railroad  and 
location,  shall  state  the  position 
occupied  by  the  employee  on  the  date 
of  the  accident/incident,  and  shall 
identify  any  information  contained 
therein  that  the  employee  requests  be 
withheld  from  public  disclosure  on 
grounds  of  personal  privacy  (but  the 
decision  whether  to  honor  such  request 
shall  be  made  by  the  FRA  on  the  basis 
of  controlling  law). 
***** 

(h)  Except  as  provided  in  §  219.201 
(with  respect  to  non-qualifying  events), 
each  sample  (including  eac^  split 
sample)  provided  under  this  subpart  is 
retained  for  not  less  than  three  months 
following  the  date  of  the  accident  or 
incident  (two  years  firom  the  date  of  the 
accident  or  incident  in  the  case  of  a 
sample  testing  positive  for  alcohol  or  a 
controlled  substance).  Post-mortem 
specimens  may  be  made  available  to  the 
National  Transportation  Safety  Board 
(on  request). 

*  *  *  *  *  ^ 

18.  Section  219.213  is  amended  by 
revising  paragraphs  (a)  and  (b)  as 
follows: 

§219.213  Unlawful  refusals; 
consequences. 

(a)  Disqualification. 

An  employee  who  refuses  to 
cooperate  in  providing  breath,  blood  or 
urine  samples  following  an  accident  or 
incident  specified  in  this  subpart  shall 
be  withdrawn  from  covered  service  and 
shall  be  deemed  disqualified  for  covered 
service  for  a  period  of  nine  (9)  months 
in  accordance  with  the  conditions 
specified  in  §  219.107. 

(b)  Procedures.  Prior  to  or  upon 
withdrawing  the  employee  from  covered 
service  under  this  section,  the  railroad 
shall  provide  notice  of  the  reason  for 
this  action  and  an  opportunity  for 
hearing  before  a  presiding  officer  other 
than  the  charging  official.  The  employee 
shall  be  entitled  to  the  procedural 
protection  set  out  in  §  219.104(d). 
***** 

19.  Subpart  D  is  amended  by  revising 
the  heading  of  the  subpart  and  adding 

§  219.300  as  follows: 


Subpart  D — ^Testing  For  Cause 

§  21 9.300  Mandato^  reasonable  suspicion 
testing.  r 

(a)  Requirements. 

(1)  Be^nning  on  January  1, 1995,  a 
railroad  shall  require  a  covered 
employee  to  submit  to  an  alcohol  test 
when  the  railroad  has  reasonable 
suspicion  to  believe  that  the  employee 
has  violated  any  prohibition  of  Subpart 
B  of  this  part  concerning  use  of  alcohol. 
The  railroad’s  determination  that 
reasonable  suspicion  exists  to  require 
the  covered  employee  to  undergo  an 
alcohol  test  must  be  based  on  specific, 
contemporaneous,  articulable 
observations  concerning  the  appearance, 
behavior,  speech  or  body  odors  of  the 
employee. 

(2)  A  railroad  shall  require  a  covered 
employee  to  submit  to  a  urine  drug  test 
when  the  railroad  has  reasonable 
suspicion  to  believe  that  the  employee 
has  violated  the  prohibitions  of  Subpart 
B  of  this  part  concerning  use  of 
controlled  substances.  The  railroad’s 
determination  that  reasonable  suspicion 
exists  to  require  the  covered  employee 
to  undergo  a  drug  test  must  be  based  on 
specific,  contemporaneous,  articulable 
observations  concerning  the  appearance, 
behavior,  speech  or  body  odors  of  the 
employee.  Such  observations  may 
include  indications  of  the  chronic  and 
withdrawal  effects  of  drugs. 

(b)  (1)  With  respect  to  an  alcohol  test, 
the  required  observations  shall  be  made 
by  a  supervisor  trained  in  accordance 
with  §  219.11(g).  The  supervisor  who 
makes  the  determination  that  reasonable 
suspicion  exists  may  not  conduct  testing 
on  that  employee. 

(2)  With  respect  to  a  urine  drug  test, 
the  required  observations  shall  be  made 
by  two  supervisors,  at  least  one  of 
whom  is  trained  in  accordance  with 
§  219.11(g). 

(c)  Nothing  in  this  section  shall  be 
construed  to  require  the  conduct  of 
breath  alcohol  testing  or  urine  drug 
testing  when  the  employee  is  apparently 
in  need  of  immediate  medical  attention. 

20.  Section  219.301  is  eunended  by 
removing  and  reserving  paragraph 
(b)(1);  revising  the  introductory  text  to 
para^aphs  (b),  (b)(2)  and  (c);  and 
removing  paragraphs  (f)  and  (g),  as 
follows: 

§  219.301  Testing  for  cause. 

(a) *  *  * 

(b)  For  cause  breath  testing.  In 
addition  to  reasonable  suspicion  as 
described  in  §  219.300,  the  following 
circumstances  constitute  cause  for  the 
administration  of  breath  alcohol  tests 
under  this  section: 

(1)  (Reserved). 
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(2)  Acddent/incident.  The  employee 
has  been  involved  in  an  accident  or 
incident  reportable  under  part  225  of 
this  title,  and  a  supervisory  empWee  of 
the  railroad  has  a  reasonable  belief, 
based  on  specific,  articulable  facts,  that 
the  employee's  acts  or  omissions 
contributed  to  the  occurrence  or  severity 
of  the  accident  or  incident:  or 

13)  -  *  • 

(c)  For  cause  urine  testing.  In  addition 
to  reascHiable  suspicion  as  described  in 
§  219.300,  each  of  the  conditions  set 
for*  in  paragraphs  (bM2)  ("accident/ 
incident”)  and  *)(3)  (**rule  violation") 
of  this  section  as  constituting  cause  for 
breath  alcohol  testing  also  constitutas 
cause  with  respect  to  urine  drug  testing. 

*  •  •  •  • 

21.  Part  219  is  amended  by  adding  a 
new  §  219.302  as  follows: 

§219.302  Prompt  samp** ooNectton;  ttme 
HmHaitton. 

(a)  Testing  under  this  subpart  may 
only  be  conmicted  promptly  following 
the  observations  ot  events  upon  vrhic* 
the  testing  decision  is  based,  consistent 
with  the  need  to  protect  life  and 
property. 

(b)  No  employee  shall  be  required  to 
participate  in  brea*  alcohol  dr  urine 
drug  testing  under  this  section  after  the 
expiration  of  an  eight  hour  period 
from — 

(1)  The  time  the  observations  or 
other  events  described  in  this  section;  or 

(2)  In  the  case  of  an  aeddent/incadmit, 
the  time  a  responsible  railroad 
supervisor  reaves  notice  of  the  event 
providing  reasonable  cause  for  conduct 
of  the  test. 

(c)  An  employee  may  not  be  tested 
under  this  subi^  if  t^t  employee  has 
been  released  tram  duty  undw  the 
normal  procedures  of  the  railroad.  An 
employee  has  been  transpcsted  to 
receive  medical  care  is  not  released 
born  duty  for  purposes  of  this  section. 
Nothingin  this  section  prohibits  the 
subsequent  testing  of  an  employee  who 
has  failed  to  remain  available  for  testing 
as  reouired  (/.«..  who  is  absent  without 
leave). 

(d)  As  used  in  this  subpart  a 
“responsible  railroad  supervisor"  means 
any  responsible  line  supervisor  (e.g.,  • 
trainmaster  or  road  foreman  of  engines) 
or  superior  official  in  authority  over  the 
employee  to  be  tested. 

(e)  In  the  case  of  a  urine  drug  test,  the 
eight-hour  requirement  is  satisfied  if  the 
employee  has  been  delivered  to  *e  , 
collection  site  (whore  the  collector  is 
present)  and  the  request  has  been  made 
to  commence  colleic^on  of  the  urine 
specimens  within  that  period. 

(f>  If  a  test  required  by  this  section  is 
not  administered  within  two  hours 


following  the  determination  imder 
§  219.300,  the  railroad  ^all  prepare  and 
maintain  on  file  a  record  stating  the 
reasons  the  test  was  not  proper^ 
administered.  If  a  test  required  by  this 
section  is  not  administered  within  eight 
hours  following  the  determination 
under  $  219.300,  the  railroad  shall  cease 
attempts  to  administer  an  akxdiol  test 
and  shall  state  In  *e  record  the  reasons 
for  not  administering  the  test.  Records 
shall  be  submitted  to  FRA  upon  request 
of  the  Administrator. 

(g)  Section  219.23  prescribes  the 
notice  to  an  employee  that  is  required 
to  provide  brea*  or  a  body  fluid  sample 
luider  this  part. 

22.  Part  219  is  amended  by  revising 
§  219.303  to  read  as  follows: 

§219^303  Alcohol  test  procedures  and 
safeguards. 

The  conduct  of  alcohol  testing  under 
this  subpait  is  governed  by  Subpart  H  of 
this  part  and  Part  40  of  Suotitle  A  of  this 
title. 

23.  Part  219  is  amended  by  removing 
§§  219.307  and  219.309. 

24.  Suhpart  F  is  amended  by  revising 
the  subpart  heading  to  read  as  follows: 

Subpart  F — Pr»-employment  Tests 

25.  Section  219.501  is  revised  to  read 
as  follows: 

§  219.501  Pie  employvnant  tests. 

(a)  Beginning  on  January  1. 1995, 
prior  to  the  first  time  a  covered 
employee  performs  covered  service  for  a 
railroad,  t^  employee  shall  undergo 
testing  for  alcohol  and  drugs.  No; 
railroad  shall  allow  a  covered  employee 
to  perform  covered  servioa.  unless  the 
employee  has  been  administered  an 
alcohol  test  with  a  result  indicating  an 
alcohol  concentration  less  than  .04  and 
has  been  administered  a  test  for  drugs 
with  a  resuK  that  did  not  indicate  tl» 
misuse  of  controlled  substances.  This 
requirement  shall  apply  to  final 
applicants  for  employment  and  to 
employees  seeking  to  transfer  for  the 
first  time  from  non-covered  service  to 
duties  involving  covered  service.  If  the 
test  result  of  a  final  applicant  for  pre- 
employment  indicates  an  alcohol 
content  of  .02  or  greater,  the  provisions 
of  paragraph  (b)  ^  this  sectkm  shall 

final  applicant  for  employment 
tested  under  the  provisions  of  this  part 
who  is  found  to  have  an  alcohol 
concentration  of  .02  or  greater  but  less 
than  .04  shall  perform  safety-sensitive 
functions  for  a  railroad,  nor  shall  a 
railroad  permit  the  applicant  to  perform 
.  safety-senmtive  functions,  until  the 
applicant’s  alcohol  concentration 
measures  less  than  .02. 


(c)  Tests  shall  be  accomplished 
through  breath  analyds  and  analysis  of 
urine  samples.  The  conduct  of  breath 
alcohol  ta^ng  and  urine  drug  testing 
under  this  subpart  is  governed  by 
Subpart  H  of  tMs  part  and  part  40  of 
subtitle  A  of  this  title. 

(d)  As  used  in  subpart  H  with  respect 
to  a  test  required  under  this  subpart,  the 
term  covert  employee  includes  an 
applicant  for  pre-employment  testing 
only.  In  the  case  of  an  applicant  who 
decWes  to  be  tested  and  withdraws  the 
application  for  employment,  no  record 
shall  be  maintained  of  the  declination. 

(e)  Railroad  compliance  with  the 
provisions  of  paragraphs  (a)  through  (c) 
of  this  section  is  mandatory  beginning 
on  January  1, 1995. 

20.  Part  219  is  amended  by  revising 
§  219.503  to  read  as  follows: 

§219.503  Notification;  records. 

The  railroad  shall  provide  for  medical 
review  of  the  urine  drug  test  results  as 
provided  in  subpart  H  of  this  part.  The 
railroad  shall  notify  the  applicant  of  the 
results  of  the  urine  and  breath  tests  in 
the  same  manner  as  provided  for  ^ 
employees  in  subpart  H.  Records  shall 
be  maintained  confidentially  and  shall 
be  retained  in  the  same  manner  as 
required  under  subpart  J  for  employee 
test  records,  except  that  such  records 
need  not  reflect  the  identity  of  an 
applicant  whose  application  for 
employment  in  covered  service  was 
denie<L 

§219.505  (Amended) 

27.  Section  219.505  is  amended  by 
revising  the  section  heading  to  read 
“Refuses;"  removing  the  d^ignation 
from  paragraph  (eh  and  removing 
paragraph  (b). 

26.  Part  219  is  amended  by  revising 
the  heading  of  subpart  G  as  follows: 

Subpart  G — Random  Alcohol  arid  Drug 
Testing  Programs 

PART  219-{AMENOEI>) 

29.  Section  219.601  is  amended  by 
revising  the  heading,  the  undesignated 
paragraph  following  (b)(2)(iiil. 
paragraph  (b)(7),  and  the  first  two 
sentences  of  paragraph  (c)  as  follows: 

§219901  Railroad  random  drug  testing 
pro0WM. 

'  •  *  •  •  # 

(bj*  •  • 

(2)*  *  * 

(iii)*  •  • 

During  the  subsequent  12-month 
period,  tne  program  shall  select  for 
testing  a  sufficient  number, of  employees 
so  that  the  number  of  tests  conducted 
will  equal  at  least  50  percent  of  the 
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number  of  covered  mnployees. 
Annualized  percentage  rates  shall  be 
determined  by  reference  to  the  total 
number  of  covered  employees  employed 
by  the  railroad  at  the  banning  of  the 
particular  twelve-month  period  or  by  an 
alternate  method  specified  in  the  plan 
approved  by  the  Associate 
Administratcx'  for  Safety.  If  the  railroad 
conducts  random  testing  through  a 
consortium,  the  annual  rate  may  be 
calculated  for  each  individual  employer 
or  for  the  total  number  of  covered 
employees  subject  to  random  testing  by 
the  consortium. 

***** 

(7)  Each  time  an  employee  is  notihed 
for  random  drug  testing  the  employee 
will  be  informed  that' selection  was 
made  on  a  random  basis. 

(c)  Approval.  The  Associate 
Administrator  for  Safety  will  notify  the 
railroad  in  writing  whether  the  program 
is  approved  as  consistent  with  the 
criteria  set  forth  in  this  part.  If  the 
Associate  Administrator  for  Safety 
determines  that  the  program  does  not 
conform  to  those  criteria,  the  Associate 
Administrator  for  Safety  will  inform  the 
railroad  of  any  matters  preventing 
approval  of  the  program,  with  specific 
explanation  as  to  necessary  revisions. 


§  21 9.603  [Amended] 

30.  Section  219.603  is  amended  by 
revising  the  section  heading  to  read 
“Participation  in  drug  testing",  and  by 
removing  the  designation  “(a) 
Participation"  from  paragraph  (a);  and 
removing' paragraphs  (b)  and  (c). 

31.  Se^ion  219.605  is  amended  by 
revising  the  heading  and  adding  a  new 
final  sentence  to  paragraph  (b)  as 
follows: 

§  21 9.605  Positive  drug  test  results; 
procedures. 

***** 

(b)  *  *  *  The  responsive  action 
required  in  §  219.104  is  not  stayed 
pending  the  result  of  a  retest  or  split 
sample  test. 

32.  Part  219  is  amended  by  adding  a 
new  §  219.607  to  subpart  G  as  follows: 

§  219.607  Railroad  random  alcohol  testing 
programs. 

(a)  Each  railroad  shall  submit  for  FRA 
approval  a  random  alcohol  testing 
program  meeting  the  requirements  of 
this  subpart.  A  Class  I  railroad 
(including  the  National  Railroad 
Passenger  Corporation)  or  a  railroad 
providing  commuter  passenger  service 
shall  submit  such  a  program  not  later 
than  August  15. 1994.  A  Class  n  railroad 
shall  submit  such  a  program  not  later 


than  February  15. 1995.  A  Class  m 
railroad  (including  a  switching  and 
terminal  or  other  railroad  not  otherwise 
classified)  shall  submit  such  a  program 
not  later  than  August  15, 1995.  A 
railroad  commencing  operations  after 
the  pertinent  date  specified  in  this 
paragraph  shall  submit  a  random 
alcohol  testing  program  not  later  than  30 
days  prior  to  such  commencement.  The 
program  shall  be  submitted  to  the 
Associate  Administrator  for  Safety, 

FRA,  for  review  and  approval.  If,  after 
approval,  a  railroad  desires  to  amend 
the  random  alcohol  testing  program 
implemented  under  this  subpart,  the 
railroad  shall  file  with  FRA  a  notice  of 
such  amendment  at  least  30  days  prior 
to  the  intended  efiective  date  of  such 
action.  A  program  responsive  to  the 
requirements  of  this  section  or  any 
amendment  to  the  program  shall  not  be 
implemented  prior  to  approval. 

(d)  Form  of  programs.  Random 
alcohol  testing  programs  submitted  by 
or  on  behalf  of  each  railroad  under  this 
subpart  shall  meet  the  following  criteria, 
and  the  railroad  and  its  managers, 
supervisors,  ofiicials  and  other 
employees  and  agents  shall  conform  to 
such  criteria  in  implementing  the 
pro^m: 

(1)  Selection  of  covered  employees  for 

testing  shall  be  made  by  a  method 
employing  objective,  neutral  criteria 
which  ensures  that  every  covered 
employee  has  a  substantially  equal 
statistical  chance  of  being  selected 
within  a  specified  time  frame.  The 
method  may  not  permit  subjective 
factors  to  play  a  role  in  selection,  i.e.,  no 
employee  may  be  selected  as  the  result 
of  the  exercise  of  discretion  by  the 
railroad.  The  selection  method  shall  be 
capable  of  verification  with  respect  to 
the  randomness  of  the  selection  process, 
and  any  records  necessary  to  document 
random  selection  shall  be  retained  for 
not  less  than  24  months  from  the  date 
upon  which  the  particular  samples  were 
collected.  > 

(2)  The  program  shall  include  testing 
procedures  and  safeguards,  and, 
consistent  with  this  part,  procedures  for 
action  based  on  tests  where  the 
employee  is  found  to  have  violated 
§219.101. 

(3)  The  program  shall  ensure  that 
random  alcohol  tests  conducted  under 
this  part  are  unannounced  and  that  the 
dates  for  administering  random  tests  are 
spread  reasonably  throughout  the 
calendar  year. 

(4)  The  program  shall  ensure  to  the 
maximum  extent  practicable  that  each 
covered  employee  shall  perceive  the 
possibility  ^at  a  random  alcohol  test 
may  be  required  at  any  time  the 
employee  reports  for  work  and  at  any 


time  during  the  duty  tour  (except  any 
period  when  the  employee  is  expressly 
relieved  of  any  responsibility  for 
perfonnance  of  covered  fervice). 

(5)  An  employee  shall  be  subject  to 
testing  only  while  on  duty.  Only 
employees  who  perform  covered  service 
for  the  raihoad  ^all  be  subject  to 
testing  under  this  peat.  In  the  case  of 
employees  who  during  some  duty  tours 
perform  covered  service  and  during 
others  do  not.  the  railroad  program  shall 
specify  the  extent  to  which,  and  the 
circumstances  under  which  they  shall 
be  subject  to  testing.  To  the  extent 
practical  within  the  limitations  of  this 
part  and  in  the  context  of  the  railroad’s 
operations,  the  railroad  program  shall 
provide  that  emplo)rees  shall  be  subject 
to  the  possibility  of  random  testing  on 
any  day  they  actually  perform  covered 
service. 

(6)  Testing  shall  be  conducted 
promptly,  as  provided  in  §  219.715(a). 

(7)  Each  time  an  employee  is  notified 
for  random  alcohol  testing  the  employee 
will  be  informed  that  selection  was 
made  on  a  random  basis. 

(8)  Each  railroad  shall  ensure  that 
each  covered  employee  who  is  notified 
of  selection  for  random  alcohol  testing 
proceeds  to  the  test  site  immediately; 
provided,  however,  that  if  the  employee 
is  performing  a  safety-sensitive  function 
at  the  time  of  the  notification,  the 
railroad  shall  instead  ensure  that  the 
employee  ceases  to  perform  the  safety- 
sensitive  function  and  proceeds  to  the 
testing  site  as  soon  as  possible. 

(c)  Implementation.  (1)  No  later  than 
45  days  prior  to  commencement  of 
random  alcohol  testing,  the  railroad 
shall  publish  to  each  of  its  covered 
employees,  individually,  a  written 
notice  that  they  will  be  subject  to 
random  alcohol  testing  under  this  part. 
Such  notice  shall  state  the  date  for 
commencement  of  the  program,  shall 
state  that  the  selection  of  employees  for 
testing  will  be  on  a  strictly  random 
basis,  shall  describe  the  consequences  of 
a  determination  that  the  employee  has 
violated  §  219.101  or  any  applicable 
railroad  rule,  and  shall  inform  the 
employee  of  the  employee’s  rights  under 
subpart  E  of  this  part.  A  copy  of  the 
notice  shall  be  provided  to  each  new 
co^4ered  employee  on  or  before  the 
employee’s  initial  date  of  service.  Since 
knowledge  of  Federal  law  is  presumed, 
nothing  in  this  paragraph  creates  a 
defense  to  a  violation  of  §  219.101.  This 
notice  may  be  combined  with  the  notice 
or  policy  statement  required  by 
§219.23. 

(2)  Each  Class  I  railroad  (including  the 
National  Railroad  Passen^r 
Corporation)  and  each  railroad 
providing  commuter  passenger  service 
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shall  implement  its  approved  random 
alcohol  testing  program  beginnii^  on 
January  1, 1995.  EM:h  Class  0  railroad 
shall  implement  its  approved  random 
testing  program  beginning  on  fuly  1. 
1995.  Class  HI  railn^  (inchuhng 
a  switching  and  terminal  or  other 
railroad  not  otherwise  classified)  shall 
implement  its  approved  random  testing 
program  beginning  on  January  1. 1996. 

In  the  case  ^  a  raiuoad  commencing 
operations  after  the  pertinent  date  set 
forth  in  paragraph  (a)  of  this  section  for 
filing  of  a  program,  the  raiboed  shall 
implement  its  approved  random  testing 
program  not  later  than  the  expiraticm  of 
60  &ys  from  approval  by  the 
Administrator  or  by  the  pertiitent  date 
set  forth  in  this  paragraph,  whichever  is 
later. 

33.  Part  219  is  amended  by  adding  a 
new  §  219.608  to  Subpart  G  as  follows: 

§219.608  Administrator’s  determination  of 
random  alcohol  testing  rate. 

(a)  Except  as  provided  in  paragraphs 

(b)  through  (d)  of  this  section,  the 
minimum  annual  percentage  rate  for 
random  alcohol  testing  shall  be  25  ■ 
percent  of  covered  employees. 

(b)  The  .Administrator’s  decision  to 
increase  or  decrease  the  minimum 
anniiftl  percentage  rate  for  random 
alcohol  testing  is  based  on  the  violation 
rate  for  the  entire  industry.  All 
information  used  fen'  the  determination 
is  drawn  horn  the  alcohol  MIS  reports 
required  by  this  part  In  order  to  ensure 
reliability  of  the  data,  the  Administrator 
considers  the  quality  and  completeness 
of  the  reported  data,  may  obtain 
additional  information  or  reports  firom 
employers,  and  may  make  appropriate 
modifications  in  calculating  the 
industry  violation  rate.  Each  year,  the 
Administrator  will  publish  in  the  * 
Federal  Register  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  of  covered  employees.  The  new 
minimum  annual  percentage  rate  for 
random  alcohol  testing  will  be 
appiic^le  starting  January  1  of  the 
calendar  year  following  publication. 

(c) (1)  When  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  is  25  percent  or  more,  the 
Administrator  may  lower  this  rate  to  10 
percent  of  all  covered  employees  if  the 
Administrator  determines  that  the  data 
received  under  the  reporting 
requirements  of  §  219.801  for  two 
consecutive  calendar  years  indicate  that 
the  violation  rate  is  less  than  0.5 
percent. 

(2)  When  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  is  50  percent,  the  Administrator 
may  lower  this  rate  to  25  percent  of  all 
coirared  employees  if  the  Administrator 


determines  that  the  data  received  under 
the  reporting  requirements  of  §  219.801 
for  two  consecutive  calendar  years 
indicate  that  the  violation  rate  is  less 
than  1.0  percent  but  equal  to  or  greater 
than  0.5  percent 

(d)  (1)  When  the  minimum  annual  y 
percentage  rate  for  random  alcohol 
testing  is  10  percent,  and  the  data 
received  uncler  the  reporting 
requirements  of  §  219.801  for  that 
calendar  year  indicate  that  the  violation 
rate  is  equal  to  or  greater  than  0.5 
percent,  but  less  than  1.0  percent,  the 
Administrator  will  increase  the 
minimum  annual  percentage  rate  for 
random  alcohol  teking  to  25  percent  of 
all  covered  employees. 

(2)  When  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  is  25  percent  or  less,  and  the  data 
received  under  the  reporting 
requirements  of  §  219.801  for  any 
calendar  year  indicate  that  the  violation 
rate  is  equal  to  or  greater  than  IX) 
percent,  the  Administrator  will  increase 
the  minimum  annual  pmeentage  rate  for 
random  alcohol  testing  to  50  percent  of 
all  covered  employees. 

(e)  The  railroad  shall  randomly  select 
and  test  a  sufficient  number  of  covered 
employees  for  testing  during  each 
calendar  year  to  equal  an  annual  rate 
not  less  t^n  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  d^ermined  by  the 
Administrator.  If  the  railroad  conducts 
random  altx^ol  testing  through  a 
consortium,  the  number  of  employees  to 
be  tested  may  be  calculated  for  each 
individual  employer  or  may  be  based  on 
the  total  numlrar  of  covered  employees 
covered  by  the  consortium  who  are 
subject  to  random  testing  at  the  same 
minimum  annual  percentage  rate  under 
this  part  or  any  DOT  alcohol  testing 
rule. 

(f)  If  a  railroad  is  required  to  conduct 
random  alcohol  testing  under  the 
alcohol  testing  rules  of  more  than  one 
DOT  agency,  the  railroad  may — 

(1)  establish  separate  pools  for 
random  selection,  with  each  pool 
containing  the  covered  employees  who 
are  subject  to  testing  at  the  same 
required  rate;  or 

(2)  randomly  select  such  employees 
for  testing  at  the  highest  percentage  rate 
establish^  for  the  calendar  year  by  any 
DOT  agency  to  which  the  railroad  is 
subject 

34.  Part  219  is  amended  by  adding  a 
new  §  219.609  to  Subpart  G  as  follows: 

§  219.609  Participation  in  alcohol  testing. 

A  railroad  shall,  under  the  conditions 
specified  in  this  subpart  and  Subpart  H 
of  this  part,  require  a  covei^  employee 
selected  throu^  the  random  testing 


program  to  cooperate  in  breath  testing  to 
determine  compliance  with  §219.101. 
and  the  employee  shall  provide  the 
required  breath  and  complete  the 
reepured  paperwork  and  certifications. 
Compliance  by  the  employee  shall  be 
excu^  only  in  the  case  of  a 
documented  medical  or  family 
emergency. 

35.  Part  219  is  amended  by  adding  a 
new  §  219.611  to  Sidipart  G  as  follows: 

§  219.61 1  Test  result  indicating  prohibited 
alcohol  concentration;  procedures. 

Procedures  for  administrative 
handling  by  the  railroad  in  the  event  an 
employee’s  confirmation  test  indicates 
an  alcohol  concentration  of  .04  or 
greater  are  set  forth  in  §  219.104. 

PART  219— [AMENDED] 

36.  Part  219  is  amended  by  revising 
the  heading  of  Subpart  H  as  follows: 

Subpart  H— Procedures  and 
Saf^uards  for  Urine  Drug  Testing  and 
for  Alcohol  Testing 

37.  Part  219  is  amended  by  revising 
the  heading  of  §  219.703  as  follows: 

§  219.703  Drug  testing  procedures. 

36.  Section  219.707  is  amended  by 
revising  the  section  heading  and  the 
first  sentence  of  paragraph  (a)  as 
follows: 

§219.707  Review  by  MRO  of  Urine  Drug 
Testing  Results. 

(a)  Urine  drug  test  results  reportei^ 
positive  by  the  laboratory  as  provided  in 
part  40  of  this  title  shall  not  ^  deemed 
positive  or  disseminated  to  any  person 
(other  than  to  the  employee  tested  in  a 
medical  interview,  if  conducted)  until 
they  are  re'viewed  by  a  Medical  Review 
Officer  (MRO)  of  the  railroad  as  required 

by  part  40  of  this  title  and  this  section. 

*  *  * 

***** 

39.  Part  219  is  amended  by  adding  a 
new  §  219.708  as  follows: 

§  219.708  Employee  requests  for  testing. 

If  the  test  result  of  the  primary  sample 
is  positive,  an  employee  may  request 
that  his  or  her  split  sample(s)  be  tested 
in  accordance  with  the  procedures 
specified  in  49  CFR  part  40. 

§219.713  [Removed] 

40.  Part  219  is  amended  by  removing 
and  reserving  §  219.713. 

41.  Part  219  is  amended  by  adding  a 
new  §  219.715  as  follows: 

§  219.715  Alcohol  testing  procedurss. 

(a)  Each  covered  employee  who  is 
notified  of  selection  for  alcoboi  testing 
and  who  is  not  performing  covered 
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service  at  the  time  of  notification  shall 
proceed  to  the  testing  site  immediately. 
The  railroad  shall  ensxire  that  an 
employee  who  is  performing  covered 
service  at  the  time  of  notification  shall, 
as  soon  as  possible  without  afifecting 
safety,  cease  to  perform  covered  service 
and  proceed  to  the  testing  site. 

(b)  Each  railroad  shall  ensure  that  all 
alcohol  testing  conducted  under  this 
part  complies  with  the  procedures  set 
forth  in  Part  40  of  this  title.  The 
provisions  of  Part  40  of  this  title  that 
address  alcohol  testing  are  made 
applicable  to  employers  by  this  part. 

42.  Part  219  is  amended  by  adding  a 
new  Subpart  I  as  follows: 

Subpart  I — Annual  Report 

§  219.801  Reporting  alcohol  misuse 
prevention  program  results  In  a 
management  Information  system. 

(a)  Each  railroad  that  has  400,000  or 
more  total  memhours  shall  submit  to 
FRA  by  March  15  of  each  year  a  report 
covering  the  previous  calendar  year 
(January  1-December  31),  summarizing 
the  results  of  its  alcohol  misuse 
prevention  program. 

(b)  A  railroad  that  is  subject  to  more 
than  one  DOT  agency  alcohol  regulation 
shall  identify  each  employee  covered  by 
the  regulations  of  more  than  one  EXDT  ^ 
agency.  The  identification  will  be  by  the 
total  number  and  category  of  covered 
functions.  Prior  to  conducting  any 
alcohol  test  on  a  covered  employee 
subject  to  the  regulations  of  more  than 
one  DOT  agency,  the  railroad  shall 
determine  whi(^  DOT  agency  regulation 
or  rule  authorizes  or  requires  the  test. 
The  test  result  information  shall  be 
directed  to  the  appropriate  DOT  agency 
or  agencies. 

(c)  Each  railroad  shall  ensure  the 
accuracy  and  timeliness -of  each  report 
submitted.  The  report  shall  be 
submitted  on  one  of  the  two  forms 
specified  by  the  FRA. 

(d)  Each  report  that  contains 
informaticm  on  an  alcohol  screening  test 
result  of  .02  or  greater  or  a  violation  of 
the  alcohol  misuse  provisions  of 
Subpart  B  of  this  part  shall  include  the 
following  elements  (the  "Alcohol 
Testing  Mam^ment  Information 
System  Data  Collection  Form,” 
Appendix  D3  to  this  part): 

(1)  Number  of  covered  employees  by 
employee  category  (j.e.,  train  service, 
engine  service,  dispatcher/operator, 
signal,  other). 

(2)  Number  of  covered  employees  in 
each  category  subject  to  alcohol  testing 
under  the  alcohol  misuse  regulation  of 
another  DOT  agency,  identified  by  each 
agency. 

(3)  (i)  Number  of  screening  tests  by 
type  of  test  (i.e.,  pre-employment  and 


covered  service  transfer,  random,  post¬ 
positive  return  to  service,  and  follow¬ 
up)  and  employee  category. 

(ii)  Number  of  confirmation  tests,  by 
type  of  test  and  employee  category. 

(4)  Number  of  confirmation  alcohol 
tests  indicating  an  alcohol  concentration 
equal  of  .02  or  greater  but  less  than  .04, 
by  type  of  test  and  employee  category. 

(5)  Number  of  confirmation  alcohol 
tests  indicating  an  alcohol  concentration 
of  .04  or  greater,  by  type  of  test  and 
employee  category. 

(6)  Number  of  persons  denied  a 
position  as  a  covered  employee 
following  a  pre-employment  alcohol  test 
indicating  an  alcohol  concentration  of 
.04  or  greater. 

(7)  Number  of  covered  employees 
with  a  confirmation  alcohol  test 
indicating  an  alcohol  concentration  of 
.04  or  greater,  or  who  have  violations  of 
other  alcohol  misuse  provisions,  who 
were  returned  to  service  in  covered 
positions  (having  complied  with  the 
recommendations  of  a  substance  abuse 
professional  as  described  in 

§  219.104(d)).  I 

(8)  For  cause  breath  alcohol  testing 
under  railroad  authority,  by  reason  for 
test  (accident/injury  or  rules  violation), 
the  munber  of  screening  tests 
conducted,  the  number  of  confirmation 
tests  conducted,  the  number  of 
confirmation  tests  of  .02  or  greater  but 
less  than  .04,  and  the  number  of 
confirmation  test  results  of  .04  or 
greater. 

(9)  For  cause  breath  alcohol  testing 
under  FRA  authority,  by  reason  for  test 
(reasonable  suspicion,  accident/injury 
or  rules  violation),  the  number  of 
screening  tests  conducted,  the  number 
of  confirmation  tests  conducted,  the 
number  of  confirmation  tests  of  .02  or 
greater  but  less  than  .04,  and  the 
number  of  confirmation  test  results  of 
.04  or  greater. 

(10)  Number  of  covered  employees 
who  were  foimd  to  have  violated  other 
provisions  of  Subpart  B  df  this  part,  and 
the  action  taken  in  response  to  the 
violation. 

(11)  Number  of  covered  employees 
who  were  administered  alcohol  and 
drug  tests  at  the  same  time,  with  both 

a  positive  drug  test  result  and  an  alcohol 
test  result  indicating  an  alcohol 
concentration  of  .04  or  greater. 

(12)  Number  of  covered  employees 
who  refused  to  submit  to  a  random 
alcohol  test  required  under  this  part. 

(13)  Number  of  covered  employees 
who  refused  to  submit  to  a  non-random 
alcohol  test  required  imder  this  part. 

(14)  Number  of  supervisory  personnel 
who  have  received  the  required  initial 
training  on  the  specific 
contemporaneous  physical,  behavioral. 


and  performance  indicators  of  probable 
alcohol  use  during  the  reporting  period. 

(e)  Each  report  that  contains  no 
screening  test  results  of  0.02  or  greater 
or  violations  of  the  alcohol  misuse 
provisions  of  Subpart  B  of  this  part  shall 
include  the  following  informational 
elements  (the  “Alcohol  Testing 
Management  Information  System  Data 
Collection  Form  (No  Alcohol  Misuse)," 
Appendix  D4  to  this  part):  (This  report 
may  only  be  submitted  if  the  program 
results  meet  this  criteria.) 

(1)  Number  of  covered  employees  by 
employee  category  (j.e..  train  service, 
engine  service,  dispatcher/operator, 
signal,  other). 

(2)  Number  of  covered  employees  in 
each  category  subject  to  alcohol  testing 
under  the  alcohol  misuse  regulation  of 
another  DOT  agency,  identified  by  each 
agency. 

(3)  Number  of  screening  tests  by  type 
of  test  (i.e.,  pre-employment  and 
covered  service  transfer,  random,  post¬ 
positive  return  to  service,  and  follow¬ 
up)  and  employee  category. 

(4)  Number  of  covered  employees 
with  a  confirmation  alcohcd  test 
indicating  an  alcohol  concentration  of 
.04  or  greater,  or  who  have  violations  of 
other  alcohol  misuse  provisions,  who 
were  retiuned  to  service  in  covered 
positions  (having  complied  with  the 
recommendations  of  a  substance  abuse 
professional  as  described  in 

§  219.104(d)). 

(5)  For  cause  breath  alcohol  testing 
imder  railroad  authority,  by  reason  for 
test  (accident/injury  or  rules  violation), 
the  number  of  screening  tests 
conducted. 

(6)  For  cause  breath  alcohol  testing 
under  FRA  authority,  by  reason  for  test 
(reasonable  suspicion,  accident/injury 
or  rules  violation),  the  number  of 
screening  tests  conducted. 

(7)  Number  of  covered  employees 
who  refused  to  submit  to  a  random 
alcohol  test  required  under  this  part. 

(8)  Number  of  covered  employees 
who  refused  to  submit  to  a  non-random 
alcohol  test  required  imder  this  part. 

(9)  Number  of  supervisory  personnel 
who  have  received  the  requii^  initial 
training  on  the  specific 
contemporaneous  physical,  behavioral, 
and  performance  indicators  of  probable 
alcohol  use  during  the  reporting  period. 

(f)  Annual  reporting  for  calendar  year 
1993  and  prior  years  shall  be  governed 
by  the  provisions  of  §  217.13  of  this 
chapter  in  effect  during  the  subject 
calendar  period. 

43.  Part  219  is  amended  by  adding 
Subpart )  as  follows: 
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Subpart  Record  Keeping 
Requirements 

S  219.901  Retention  of  breath  alcohol 
testing  records. 

(a)  General  requirement.  Each  railroad 
shall  maintain  records  of  its  alcohol 
misuse  prevention  program  as  provided 
in  this  section.  The  records  sh^l  be 
maintained  Li  a  secure  location  with 
controlled  access. 

(b)  Period  of  retention.  Each  railroad 
shall  maintain  the  records  in  accordance 
with  the  following  schedule: 

(1)  Five  years.  Tne  following  shall  be 
maintained  for  a  minimum  of  five  years: 

(1)  records  of  alcohol  test  results  with 
resxilts  indicating  an  alcohol 
concentration  of  .02  or  greater, 
documentation  of  refusals  to  take 
required  alcohol  tests,  calibration 
dociunentation,  and  employee 
evaluation  and  referrals; 

(ii)  a  summary  record  of  each  covered 
employee’s  test  results;  and 

(lii)  a  copy  of  the  aimual  report 
summarizing  the  results  of  its  alcohol 
misuse  prevention  programs  (if  required 
to  submit  imder  §  219.801(a). 

(2)  Two  years.  Records  related  to  the 
collection  process  (except  calibration  of 
evidential  breath  testing  devices)  and 
training  shall  also  be  maintained  for  a 
minimmn  of  two  years. 

(3)  One  year.  Records  of  all  test  results 
below  .02  shall  be  maintained  for  a 
minimrun  of  one  year. 

(c)  Types  of  records.  The  following 
specific  records  must  be  maintained. 

(1)  Records  related  to  the  collection 
process: 

(1)  Collection  logbooks,  if  used. 

(ii)  Documents  relating  to  the  random 
selection  process. 

(iii)  Calibration  documentation  for 
evidential  breath  testing  devices. 

(iv)  Documentation  of  breath  alcohol 
technician  training. 

(v)  Documents  generated  in 
connection  with  decisions  to  administer 
reasonable  suspicion  alcohol  tests. 

(vi)  Documents  generated  in 
connection  with  decisions  on  post¬ 
accident  testing. 

(vii)  IDocuments  verifying  the 
existence  of  a  medical  explanation  of 
the  inability  of  a  covered  employee  to 
provide  an  adequate  breath  sample. 

(2)  Records  rmated  to  test  resmts: 

(i)  The  railroad’s  copy  of  the  alcohol 
test  form,  including  the  results  of  the 
test. 


(ii)  Documents  related  to  the  refusal  of 
any  covered  employee  to  submit  to  an 
alcohol  test  required  by  this  p€urt. 

(iii)  Documents  presented  oy  a 
covered  employee  to  dispute  the  result 
of  an  alcohol  test  administered  under 
this  part. 

(3)  Records  related  to  other  violations 
of  this  part. 

(4)  Records  related  to  evaluations: 

(i)  Records  pertaining  to  a 
determination  by  a  substance  abuse 
professional  concerning  a  covered 
employee’s  need  for  assistance. 

(ii)  Records  concerning  a  covered 
employee’s  compliance  with  the 
recommendations  of  the  substance 
abuse  professional. 

(5)  Records  related  to  eveduation  and 
training: 

(i)  Materials  on  drug  misuse 
'awareness,  including  a  copy  of  the 
railroad’s  poUcy  on  drug  misuse. 

(ii)  Documentation  of  compliance 
with  the  requirements  of  §  219.23. 

(iii)  Documentation  of  training 
provided  to  supervisors  for  the  purpose 
of  qualifying  the  supervisors  to  make  a 
determination  concerning  the  need  for 
alcohol  testing  based  on  reasonable 
suspicion. 

(iv)  Certification  that  any  training 
conducted  under  this  part  complies 
with  the  requirements  for  such  training. 

§  219.903  Retention  of  urine  drug  testing 
records. 

(a)  General  requirement.  Each  railroad 
shall  maintain  records  of  its  drug 
misuse  prevention  program  as  provided 
in  this  section.  The  records  sh^l  be 
maintained  in  a  secure  location  with 
controlled  access. 

(b)  Period  of  retention.  Each  railroad 
shall  maintain  the  records  in  accordance 
with  the  following  schedule: 

(1)  Five  years.  The  following  shall  be 
maintained  for  a  minimum  of  five  years: 

(1)  records  of  employee  positive  drug 
test  results,  documentation  of  refusals  to 
take  required  drug  tests,  and  employee 
evaluation  and  referral; 

(ii)  a  summary  record  of  each  covered 
employee’s  test  results;  and 

(iii)  a  copy  of  the  annual  report 
summarizing  the  results  of  its  drug 
misuse  prevention  program  (if  required 
to  submit  imder  §  219.803(a). 

(2)  Two  years.  Records  related  to  the 
collection  process  and  training  shall  be 
maintained  for  a  minimum  of  two  years. 


(3)  One  year.  Records  of  negative  test 
results  (as  defined  in  Part  40  of  this 
title)  shall  be  maintained  for  a  minimum 
of  one  year. 

(c)  Types  of  records.  The  following 
specific  recoils  must  be  maintained. 

(1)  Records  related  to  the  collection 
process; 

(1)  Documents  relating  to  the  random 
selection  process. 

(ii)  Documents  generated  in 
connection  with  decisions  to  administer 
reasonable  suspicion  drug  tests. 

(iii)  Documents  generated  in 
connection  with  decisions  on  post¬ 
accident  testing. 

(iv)  Documents  verifying  the  existence 
of  a  medical  explanation  of  the  inability 
of  a  covered  employee  to  provide  a 
urine  sample. 

(2)  Records  related  to  test  results: 

(i)  The  railroad’s  copy  of  the  drug  test 
custody  and  control  form,  including  the 
results  of  the  test. 

(ii)  Documents  related  to  the  refusal  of 
any  covered  employee  to  submit  to  a 
drug  test  required  by  this  part. 

(iii)  Documents  presented  by  a 
covered  employee  to  dispute  the  result 
of  a  drug  test  administered  imder  this 
part. 

(3)  Records  related  to  other  violations 
of  this  part. 

(4)  Records  related  to  evaluations: 

(i)  Records  pertaining  to  a 
determination  by  a  substance  abuse 
professional  concerning  a  covered 
employee’s  need  for  assistance. 

(ii)  Records  concerning  a  covered 
employee’s  compliance  with  the 
recommendations  of  the  substance 
abuse  professional. 

(5)  Records  related  to  evaluation  and 
training: 

(i)  Materials  on  alcohol  misuse 
awareness,  including  a  copy  of  the 
railroad’s  policy  on  alcohol  misuse. 

(ii)  Documentation  of  compliance 
with  the  requirements  of  §  219.23. 

(iii)  Documentation  of  training 
provided  to  supervisors  for  the  purpose 
of  qualifying  the  supervisors  to  make  a 
determination  concerning  the  need  for 
alcohol  testing  based  on  reasonable 
suspicion. 

(iv)  Certification  that  any  training 
conducted  under  this  part  complies 
with  the  requirements  for  such  tredning. 
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§  219.905  Access  to  facilities  and  records.  (b)  Each  railroad  shall  permit  access  under  this  part  anH  any  other 
(a)  Release  of  covered  employee  to  all  facilities  utilized  in  complying  information  pertaining  to  the  railroad’s 

information  contained  in  records  with  the  requirements  of  this  part  to  the  alcohol  and  drug  misuse  prevention 

required  to  be  maintained  under  Secretary  of  Transportation  or  any  DOT  program,  when  requested  by 'the 

§§  219.901  and  219.903  shall  be  in  agency  with  regulatory  authority  over  Secretary  of  Transportation  or  any  DOT 

accordance  with  49  QH  Part  40  and  this  the  railroad  or  any  of  its  covered  agency  with  regulatory  authority  over 

section.  (For  purposes  of  this  section  employees.  _  the  railroad  or  covered  employee, 

only,  urine  drug  testing  recorHs  shall  be  (c)  Eadi  railroad  shall  make  available  44.  Part  219  is  amended  by  adding  ' 
considered  equivalent  to  breath  alcohol  copies  of  all  results  for  railroad  alcohol  Appendices  D3  and  D4  as  follows; 

testing  records.)  '  and  drug  testing  programs  conducted  bilunq  code  4ti(Mis~e 
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APPENDIX  D  3  -  ALCOHOL  TESTING  MANAGEMENT  INFORMATION  SYSTEM  (MISl 

DATA  COLLECTION  FORM 

INSTRUCTIONS 

The  following  instructions  are  to  be  used  as  a  guide  for  completing  the  Federal  Railroad 
Administration  (FRA)  Alcohol  Testing  MIS  Data  Collection  Form.  These  instructions  outline  and 
explain  the  information  requested  and  indicate  the  probable  sources  for  this  informatiort.  A 
sample  testing  results  table  with  a  narrative  explanation  is  provided  on  pages  iii-iv  as  an  example 
to  facilitate  the  process  of  completing  the  form  correctly. 

This  reporting  form  includes  five  sections.  Collectively,  these  sections  address  the  data  elements 
required  in  the  FRA  and  the  U.S.  Department  of  Transportation  (DOT)  alcohol  testing  regulations. 
The  five  sections,  the  page  number  for  the  instructions,  and  the  page  location  on  the  reporting 
form  are: 


Section 

Instructions 

Page 

Reporting 

Form 

rPage 

A.  RAILROAD  EMPLOYER  INFORMATION 

1 

1 

i 

B.  COVERED  EMPLOYEES 

1 

2 

t 

i 

C.  ALCOHOL  TESTING  INFORMATION 

ii-iv 

3-4 

t 

1  ■ 

D.  OTHER  ALCOHOL  TESTING/PROGRAM  INFORMATION 

iv 

5 

E.  ALCOHOL  TRAINING/EDUCATION 

iv 

5 

Page  1  RAILROAD  EMPLOYER  INFORMATION  (Section  A)  requires  the  company  name 
for  which  the  report  is  done  and  a  current  address.  Below  this,  a  signature,  date, 
and  current  telephone  (including  the  area  code)  are  required  certifying  the 
correctness  and  completeness  of  the  form. 

Page  2  COVERED  EMPLOYEES  (Section  B)  requires  a  count  for  each  Hours  of  Service 
Act  employee  category  that  must  be  tested  under  FRA  regulations.  The 
categories  are:  "Engine  Service",  'Train  Service",  "Dispatcher/Operator",  "Signal 
Service",  and  “Other."  The  OTHER  category  is  a  count  of  employees  performing 
covered  service  that  are  not  included  in  specific  preceding  categories.  Examples 
include  yardmasters,  hostlers  (non-engineer  craft),  bridge  tenders,  switch  tenders, 
etc.  These  counts  should  be  based  on  the  company  records  as  of  January  1  of 
the  reported  year.  The  TOTAL  is  a  count  of  all  covered  employees  for  all 
categories  combined,  i.e.,  the  sum  of  the  column. 

Additional  information  must  be  completed  if  your  company  employs  personnel 
who  perform  duties  covered  by  the  alcohol  rules  of  more  than  one  DOT  operating 
administration.  NUMBER  OF  EMPLOYEES  COVERED  BY  MORE  THAN  ONE  DOT 
OPERATING  ADMINISTRATION,  requires  that  you  identify  the  number  of 
employees  in  each  employee  category  under  the  appropriate  additional  operating 
administration(s). 


I 
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Page  3 


Page  3 


Page  3 


Page  4 


ALCOHOL  TESTING  INFORMATION  (Section  C)  requires  information  for  alcohol 
testing  by  category  of  testing.  All  numbers  entered  into  the  pre-employment  (and 
transfer  to  covered  service)  section  of  the  table  should  be  separated  into  the 
category  of  employment  for  which  the  person  was  applying  or  transferring.  The 
other  categories  are  for  employee  testing  and  require  information  for  company 
employees  in  covered  positions  only.  Each  part  of  this  table  must  be  completed 
for  each  category  of  testing.  These  categories  Include;  (1 )  random  testing,  (2) 
return  to  duty  testing,  (3)  follow-up  testing,  (4)  for  cause  testing  due  to 
accidents/injuries,  (5)  for  cause  testing  due  to  rule  violations,  and  (6)  reasonable 
suspicion  testing.  These  numbers  do  not  include  refusals  for  testing.  A  sample 
section  of  the  table  with  example  numbers  is  presented  on  page  Iv. 

Four  types  of  Information  are  necessary  to  complete  this  table.  The  first  blank 
column  with  the  heading  "NLIMBER  OF  SCREENING  TESTS"  requires  a  count  of 
all  screening  alcohol  tests  performed  for  each  employee  category,  ft  should  not 
include  refusals  to  test.  The  second  blank  column  with  the  heading  "NUMBER  OF 
CONFIRMATION  TESTS"  requires  a  count  of  all  confirmation  alcohol  tests 
performed  for  each  employee  category.  • 

The  third  blank  column  with  the  heading  "NUMBER  OF  CONFIRMATION  TEST 
RESULTS  EQUAL  TO  OR  GREATER  THAN  0.02,  BUT  LESS  THAN  0.04*  requires 
a  count  for  each  employee  category. 

The  fourth  blank  column  with  the  heading  "NUMBER  OF  CONFIRMATION  TEST 
RESULTS  EQUAL  TO  OR  GREATER  THAN  0.04"  requires  a  count  for  each 
employee  category.  Note:  For  return  to  duty  testing,  a  confirmation  result  equal 
to  or  greater  than  0.02  is  a  violation  of  the  alcohol  rule.  Therefore,  if  the  number 
of  results  equal  to  or  greater  than  0.04  is  unknovyn,  you  may  report  all  results  in 
the  third  column  of  the  table. 

Each  column  in  the  table  should  be  added  and  the  answer  entered  in  the  row 
marked  TOTAL". 

A  sample  table  Is  provided  on  page  iv  with  example  numbers. 

At  the  bottom  of  the  page  containing  pre-employment  testing  information  is  a  box 
with  the  heading  "Number  of‘applicantsAransfers  denied  employmenVtransfer 
following  an  alcohol  tost  indicating  an  alcohol  concentration  of  0.04  or  greater”. 
Enter  the  appropriate  number  in  the  box  provided. 

Next,  you  must  provide  a  count  of  the  "Number  of  employees  who  engaged  In 
aicdhol  misuse  who  were  returned  tp  duty  in  a  covered  position  (having  complied 
with  the  recommendations  of  a  substance  abuse  professional  as  described  in  FRA 
regulations)".  This  Information  should  be  available  from  the  personnel  office 
and/or  the  drug  and  alcohol  program  manager. 

FOR  CAUSE  TESTING  data  are  provided  in  three  separate  parts  of  the  table  --  one 
for  accidents/injuries,  one  for  rules  violations,  and  one  for  reasonable  suspicion. 
In  the  top  portion  of  the  parts  for  accidentsAinjuries  and  rules  violations  you  must 
indicate  whether  the  testing  was  conducted  under  FRA  authority  or  under  railroad 
authority 

ii 
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SAMPLE  APPUCAFn’  TEST  RESULTS  TABLE 

The  following  example  is  for  Section  Cv  ALCOHOL  TESTINO  INFORMATION,  which  summarizes 
pre-employment  testing  results.  The  procedures  detaHed  here  also  apply  to  the  other  categories 
for  testing  in  Section  C  which  require  you  to  summarize  testmg  results  lor  employees.  This 
example  will  use  the  categories  "Engine  Service"  and  Trairv  Service"  to  Mustrate  the  procedures 
for  completir»g  the  form. 


Saeening  tests  were  performedon  157  job  applicants  for  engine  service  positions 
during  the  reportif)g  year.  This  information  is  entered  In  the  first  blank  column  of 
the  table  Irv  the  row  rrrarked  "Engine  Service". 


Confirmation  tests  were  necessary  for  6  of  the  t57  applicants  for  engine  service 
positions.  Enter  this  information  In  the  second  blank  colunrm  of  the  table  In  the 
row  marked  "Engine  Service".  The  confirmatlorv  test  results  for  these  6  applicants 
were  the  following; 

Aoolicant  Confirmation  Result 

#1  0.06  r 

#2  0.01 

#3  ait 

#4  0.04 

#5  0.03 

#6  0.02 


The  confirmation  test  results  for  2  of  the  applicants  for  engine  service  positions 
were  equal  to  or  greater  than-  0.02.  but  less  tlwr  a04i  Enter  this  information  in  the 
third  blank  column  of  the  table  In  the  row  marked  "Engine  Service". 


The  confirmation  test  results  for  3  of  the  applicants  for  engine  service  positions 
were  equaf  to  or  greater  than  0.04  Enter  this  information  \n  the  fourth  blank 
column  of  the  table  in  the  row  marked  "Engine  Serviced 


The  last  row.  marked  TOTAL",  requires  you  to  add  the  numbers  in  each  of  the 
*  columns.  With  this  example,  157  applicants  for  engine  service  positions  and  107 
applicants  for  train-  service  poeitions  were  subjected  to  screerring  tests.  The  total 
for  that  cokimrt  would  be  264  fke..  157  -r  >01^.  The  same  procedure  should  be 
used  tor  each  column  (ve  add  alt  the  numbers  in  that  column  and  place  the 
answer  in  the  last  row) 


Please  note  that  our  sample  data  collection  form  also  has  information  for  train  service  workers 
on  line  two  The  same  procedures  outlined  for  engine  service  should  be  followed  for  entering 
the  data  on  train  service  workers.  With  applicants  for  train  service  positions,  107  screening  tests 
were  conducted  resulting  In  3  confirmation  tests.  No  results  were  equal  to  or  greater  than  0.02, 
but  less  than  0.04;  the  confirmation  test  result  for  T  of  the  train  service  applicants  was  equal  to 
or  greater  than  0.04  This  information  is  entered  in  the  row  marked  Train  Service". 


Note  that  adding  up  the  numbers  for  confirmation  results  In  columns  three  and  four  will  not 
always  match  the  number  entered  in  the  second  columrK  "NUMBER  Of  CONFIRMATION  TESTS". 
These  numbers  may  differ  since  some  confirmation  test  results  may  be  less  than  0.02. 


Federal  Register  A  V6L-^5^.  Nb> ’3T'/'tu^day,-"Februa^  l’5!i  1^4  Y  kiilei^ 


■  PRE  - EMPl  OYMENT  • 

EHPiOrCt  . 

CATf&Oflt 

MUHBEII  Of  ' 

SCBfEM»ll6  TE&TS 

:  !-  i  •  •  . 

^  ^  NUMEO  Of 

CONE  IlhtAI  ION 

TESTS 

HUNBER  Of 

CONflRMATION  TEST 

RESUITS  EOUAl  TO 

OR  GREATER  THAN 
a  07,  BUT  lESS  THAN 

a. BA 

1  NUNBER  or 

CONfIRNATlON  TEST 

■ 

RESUITS  EQUAL  TO 

OR  GREATER  than 

a. BA 

S»riic» 

[«.  . 

Tritt 

ta? 

1 

• 

lOUl 

a 

7 

' 

□ 

'  G 

3  G 

3  ■  G 

3  G 

]  G 

3 

Remember  that  the  same  procedures  indicated  above  are  to  be  used 
for  completing  all  of  the  categories  for  testing  in  Section  C. 


Page  5  OTHER  ALCOHOL  TESTING/PROGRAM  INFORMATION  (Section  D)  requests 
information  on  employees  tested  for  drugs  and  alcohol  at  the  same  time  and  that 
you  complete  tables  dealing  with  violations  of  other  alcohol  provisions/prohibitions 
of  the  regulation  and  refusals  for  testing. 


Page  5 


Page  5 


Page  5 


Page  5 


Number  of  employees  administered  drug  and  alcohol  tests  at  the  same  time 
resulting  in  a  verifi^  positive  drug  test  and  an  alcohol  test  indicating  an  alcohol 
concentration  of  0.04  or  greater,  requires  that  a  count  of  all  such  employees  be 
entered  in  the  indicated  box. 

VIOLATIONS  OF  OTHER  ALCOHOL  PROVISIONS/PROHIBmONS  OF  THIS 
REGULATION  requires  supplying  the  number  of  covered  employees  who  used 
alcohol  prior  to  performing  a  ^feiy-sensitive  function,  while  performing-a  safety- 
sensitive  function,  and  before  taking  a  required  post-accident  alcohol  test.  The 
action  taken  with  covered  employees  who  violate  any  of  these  FRA  alcohol 
regulation  provisions  is  also  to  be  supplied.  Other  violations  not  delineated  in  this 
table  may  also  be  provided. 

> 

EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  AN  ALCOHOL  TEST  requires  a 
count  of  the  NUMBER  OF  COVERED  EMPLOYEES  who  refused  to  submit  to  a 
random  or  non-random  (pre-employment,  reasonable  suspicion,  return  to  duty,  or 
follow-up)  alcohol  test  required  under  the  FRA  regulation. 

ALCOHOL  TRAINING/EDUCATION  (Section  E)  requires  information  on  the  number 
of  supervisory  personnel  who  have  received  the  required  alcohol  training  during 
the  current  reporting  period. 


IV 
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FRA  ALCOHOL  TESTING  MiG  DATA  COLLECTION  FORM  0M6  No  2130^0526 

YEAR  COVERED  BY  THIS  REPORT:  t9 _ 

A  RAILROAD  EMPLOYER  INFORMATION 

Company  _ _ _ 

Address 


I,  the  undersigned,  certtty  the  information  provided  on  the  attached  Federal  Railroad 
Admlnietfation  Atcohof  Testing  Management  Inforrration  System  Data  CoMec^on  Form  b,  to  the 
best  of  my  knowledge  and  belief,  true,  correct,  and  complete  for  the  period  stated. 


Signature 


Title 


Date  of  Signature 


Phone  Number 


Title  T8,  U.S.C.  Section  lOOt,  makes  It- a  criminaf  offense  subject  to  a  maximum  fine  of 
$10,CXX),  or  imprisonment  for  not  more  than  5  years,  or  both,  to  knowingly  and  willfully  make 
or  cause  to  be  made  any  false  or  fraudulent  statements  or  representations  In  any  matter 
within  the  jurisdiction  of  any  agency  of  the  United  States.  The  willful  falsification  of  any 
information  in  this  report  may  also  subject  the  submitter  to  civil  or  criminal  prosecution  under 
Title  45,  U.S.C.  Section  438{e>. 


The  Federal  Railroad  Administration  estimates  that  the  average  burden  for  this  report  form  is 
8  hours.  You  may  submit  any  comments  concerning  the  accuracy  of  this  burden  estimate 
or  any  suggestions  for  reducing  the  burden  to:  Office  of  Safety;  Federal  Railroad 
Administration;  400  7th  St.,  S.W.;  Washington.  D  C.  20590;  OR  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project  (2130-0526);  Washington.  D  C.  20503. 


FRA  Form  No.  FRAF6180.95A 
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B.  COVERED  EMPLOYEES 


1  COVERED  EMPLOYEES  ^  1 

EMPLOYEE  CATEGORY 

NUMBER  OF  FRA 

COVERED 

EMPLCTYEES 

NUMBER  OF  EMPLOYEES  COVERED  BY  MORE  THAN  ONE  DOT 

OPERATING  ADMir^tSTRATtON 

'faa 

FHWA 

FTA 

RSPA 

USCG  1 

Engine  Service 

Train  Service 

Oiepatci>er/Operstor 

SigruU  Service 

Other* 

• 

TOTAL 

1 

•  Includes  yardmasters,  hostlers  (norvengineef  aaft),  bridge  tenders,  switch  tenders,  and  other 
miscellaneous  employees  performing  covered  service  as  defirred  in  49  CFR  228.5  (c). 


READ  BEFORE  COMPLETING  THE  REMAINDER  OF  THIS  FORM; 

1.  Alt  items  refer  to  the  current  reporting  peri^  ortly  (for  example,  January  1.  1994  • 
December  31, 1994). 

2.  This  report  Is  ’  only  for  testing  REQUIRED  BY  THE  FEDERAL  RAILROAD 
ADMINISTRATION  (FRA)  AND  THE  U  S.  DEPARTMENT  OF  TRANSPORTATION 
(DOT): 

'  •  Results  should  be  reported  only  for  employees  in  COVERED  POSITIONS  as  defirred 
by  the  FRA  alcohol  testirrg  regulations. 

•  The  information  requested  should  only  irrdude  testing  for  alcohol  using  the  standard 
procedures  required  by  DOT  regulation  49  CFR  Part  40. 

3.  Information  on  refusals  for  testing  should  only  be  reported  in  Section  D  ['‘OTHER 
ALCOHOL  TESTING/PROGRAM  INFORMATION"].  Do  QOt  Include  refusals  for 
testing  in  other  sections  of  this  report. 

4.  Complete  all  items;  DO  NOT  LEAVE  ANY  TEM  BLANK.  If  the  value  for  an  item  is 
zero  (0),  place  a  zero  (0)  on  the  form. 
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C.  ALCOHOL  TESTING  INFORMATION 


EMPLOVEE  CATEGORY 

^^^JuMBERO^"™ 
SCREENING  TESTS 

NUMBER  OF 
CONFIRMATION 
TESTS 

NUMBER  OF 
CONFIRMATION  TEST 
RESULTS  EQUAL  TO 

OR  GREATER  THAN 
0.02.  BUT  LESS  THAN 
0.04 

NUMBER  OF  || 

CONFIRMATION  TEST  | 
RESULTS  EQUAL  TO  H 
OR  GREATER  THAN  B 
0.04  fl 

PRE-BMPLOYMENT  g 

EngiTM  Sefvic« 

Train  Sarvice 

Diapatchar/Operator 

Signal  Sarvica 

Olhar 

Total 

1  RANDOM 

Engina  Sarvica 

Train  Sarvica 

Dispatchar/Operator 

Signal  Sarvica 

Other 

Total 

II  RETURN  TO  DUTY 

Engina  Sarvica 

Train  Sarvica 

Oiapatchar/Oparator 

Srgnal  Sarvica 

Othar 

. 

■ 

Total 

1  Foaow-up  1 

Engine  Sarvica 

■ 

Train  Sarvica 

*■ 

Diapatchar/Oparator 

Signal  Service 

■ 

Other 

1 

Total 

1 

Number  of  applicants/transfers  donled  employment/transfer  following  an  alcohol  test  indicating  an 
alcohol  concentration  of  0.04  or  greater 


Number  of  employees  who  engaged  in  alcohol  m(suse  who  were  returned  to  duty  in  a  covered 
position  (having  complied  with  the  recommendations  of  a  substance  abuse  professional  as  described 
in  FRA  regulations) 
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C.  ALCOHOL  TESTING  INFORMATION  (continued) 


EMPLOYEE 

CATEOOnV 

NUMBER  OF 
SCREENINO  TESTS 

NUMBER  OF 
CONFIRMATION 

TESTS 

NUMBER  OF 
CONFIRMATION  TEST 
RESULTS  EQUAL  TO  - 
OR  GREATER  THAN 

002.  BUT  LESS  THAN 

004 

NUMBER  OF 
CONFIRMATION  TEST 
RESULTS  EQUAL  To 

OR  GREATER  THAN 
'*• .  0.04 

FOR  CAUSE  ALCOHOL  TESTING  1 

DUE  TO  ACCIDEWT*/INJURY  1 

‘(Accidents  NOT  qualifying  urtder  49  CFR  Part  219  Subpart  C)  I 

Resting  Conducted  Under.  FRA  Rule  RaMroad  Rule  )  R 

iRHIHH 

i  Disp«tch«r/Op*rator 

1  i 

. 

Othef 

TOTAL 

DUE  TO  RULES  VIOLATION  | 

(Testing  CoTKiucted  Under  FRA  Rule  RairoadRule  )  R 

1 !  fS!!SSil!Sim 

Train  Service 

Diepatcher/Operator 

Sigr^al  Service 

r  — - 

1  other 

1  TOTAL 

REASONABLE  SUSPK> 

ON 

ihbhhh 

Train  Service 

11 

Dispalcher/Operalor  . 

mmmam 

1 

TOTAL 
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D.  OTHER  ALCOHOL  TESTING/PROGRAM  INFORMATION 


Number  of  employees  administered  dru9  and  alcohol  tests  at  the  same  time  resultirtg  in  a  verified 
j^^we^drugje«a^an^lc^^j^J^rcai^an^TOh^^o^OTtr^i^of 0^^w jreatw^^^^^^ 


VIOLATIONS  OF  OTHER  ALCOHOL  PROVISIONS/PROHIBmONS  OF  THIS  REGULATION 

NUMBER  OF 
COVERED 
EMPLOYEES 

VIOLATION 

ACTION  TAKEN 

Covered  employee  used  alcohol  while 
performing  safety-sensitive  function 

Covered  employee  used  alcohol  within  4 
hours  of  performing  safety -sensitive  function 

X 

Covered  employee  used  alcohol  before  taking 
a  required  post-accident  alcohol  test 

IIHHi 

EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  AN  ALCOHOL  TEST 

Number 

Covered  employees  who  refused  to  submit  to  a  random  alcohol  test  required  under  the  FRA 
regulation: 

Covered  employees  who  refused  to  submit  to  a  rxxvrandom  alcohol  test  required  under  the  FRA 
regulation; 

E.  ALCOHOL  TRAINING/EDUCATION 


'mAINtNQ  DURING  CURRENT  REPORTING  PERIOD 

^^umbe^ 

Supervisory  personnel  who  have  received  initial  training  on  the  specific  contemporaneous  physical, 

behavioral,  and  performance  indicators  of  probable  alcohol  use  as  required  by  FRA  alcohol  testing 

regulations: 

FRA  Form  No.  FRAF6180.95A 
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APPENDIX  D  4  -  ALCOHOL  TESTING  MANAGEMErfT  INFORMATION  SYSTEM  (M\S\ 

DATA  COLLECTION  FORM 

INSTRUCTIONS 

The  following  instructions  are  to  be  used  as  a  guide  for  completing  the  Federal  Railroad 
Adminisfration  (FRA)  Alcohol  Testing  MIS  "EZ*  Data  Collection  Form.  This  form  should  only  be 
used  if  there  is  no  alcohol  misuse  to  be  reported  by  your  company.  These  instructions  outline 
and  explain  the  information  requested  and  indicate  the  probable  sources  for  this  information. 
This  reporting  form  includes  three  sections.  These  sections  address  the  data  elements  required 
in  the  FRA  and  the  U.S.  Department  of  Transportation  (DOT)  alcohol  testing  regulations. 

SECTION  A  -  RAILROAD  EMPLOYER  INFORMATION  requires  the  company  name  for  which  the 
report  is  done  and  a  current  address.  Below  this,  a  signature,  date,  and  current  telephone 
.  (including  the  area  code)  are  required  certifying  the  correctness  and  completeness  of  the  form. 

SECTION  B  -  COVERED  EMPLOYEES  requires  a  count  for  each  Hours  of  Service  Act  employee 
category  that  must  be  tested  under  FRA  regulations.  The  categories  are:  “Engine  Service",  Train 
Service",  "Dispatcher/Operator",  "Signal  Service",  and  "Other."  The  OTHER  category  is  a  count 
of  employees  performing  covered  service  that  are  not  included  in  specific  preceding  categories. 
Examples  include  yardmasters,  hostlers  (non-engineer  craft),  bridge  tenders,  switch  tenders,  etc. 
These  counts  should  be  based  on  the  company  records  as  of  January  1  of  the  reported  year. 
The  TOTAL  is  a  count  of  all  covered  employees  for  all  categories  combined,  I.e.,  the  sum  of  the 
column. 

Additional  information  must  be  completed  if  your  company  employs  personnel  who  perform 
duties  covered  by  the  alcohol  rules  of  more  than  one  DOT  operating  administration.  NUMBER 
OF  EMPLOYEES  COVERED  BY  MORE  THAN  ONE  DOT  OPERATING  ADMINISTRATION,  requires 
that  you  identify  the  number  of  employees  in  each  employee  category  under  the  appropriate 
additional  operating  administration(s). 

SECTION  C  -  ALCOHOL  TESTING  INFORMATION  requires  information  for  alcohol  testing, 
refusals  for  testing,  and  training/education.  The  first  table  requests  information  on  the  NUMBER 
OF  ALCOHOL  SCREENING  TESTS  CONDUCTED  in  each  category  for  testing.  All  numbers 
entered  into  the  pre-employment  (and  transfer  tcrcovered  service)  section  of  the  table  should  be 
separated  into  the  category  of  employment  for  which  the  person  was  applying  or  transferring. 
The  other  categories  are  for  employee  testing  and  require  information  for  employees  In  covered 
positions  only.  Enter  the  number  of  alcohol  screening  tests  conducted  by  employee  category 
for  each  category  of  testing.  Testing  categories  include:  (1)  random,  (2)  for  cause  testing  due 
to  accidents/injuries,  (3)  for  cause  testing  due  to  rule  violations,  (4)  reasonable  suspicion,  (5) 
return  to  duty,  and  (6)  follow-up.  Each  column  in  the  table  should  be  added  and  the  answer 
entered  in  the  row  marked  TOTAL". 

Following  the  table  that  summarizes  ALCOHOL  TESTING  INFORMATION,  you  must  provide  a 
count  of  employees  who  engaged  in  alcohol  misuse  who  were  returned  to  duty  In  a  covered 
position  (having  complied  with  the  recommendations  of  a  substance  abuse  professional  as 
described  in  FRA  regulations).  This  information  should  be  available  from  the  personnel  office 
and/or  alcohol  program  manager. 
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EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  AN  ALCOHOL  TEST  requires  a  count  of  the 
NUMBER  OF  COVERED  EMPLOYEES  who  refused  to  submit  to  a  random  or  rK>nHrandom  (pre¬ 
employment,  reasonable  suspicion,  return  to  duty,  follow-up,  or  for  cause  testing)  alcohol  test 
required  under  the  FRA  regulation. 

AICOHOLTRAINING/EDUCATION  DURING  CURRENT  REPORTING  PERIOD  requires  Information 
on  the  number  of  supervisory  personnel  who  have  received  alcohol  training  during  the'current 
reporting  period. 
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FRA  ALCOHOL  TESTING  MIS  'ET  DATA  COLLECTION  FORM  0MB  No.  21 30-0526 
(No  Alcohol  Misuse) 

YEAR  COVERED  BY  THIS  REPORT;  19 _ 

^  *  • 

^  RAILROAD  EMPLOYER  INFORMATION 

Company  _ _ _ _ 

Address  _ _ _ 


I,  the  undersigned,  certify  the  information  provided  on  the  attached  Federal  Railroad 
Administration  Alcohol  Testing  Management  Information  System  "EZ"  Data  Collection  Form  is. 
to  the  best  of  my  knovtrledge  and  belief,  true,  correct,  and  complete  for  the  period  stated. 


Signature 


Title 


Date  of  Signature 


Phone  Number 


Title  18,  U.S.C.  Section  1001,  makes  it  a  criminal  offense  subject  to  a  maximum  fine  of 
SI  0,000,  or  imprisonment  for  not  more  than  5  years,  or  both,  to  knowingly  and  willfully  make 
or  cause  to  be  made  any  false  or  fraudulept  statements  or  representations  in  any  matter 
within  the  jurisdiction  of  any  agency  of  the  United  States.  The  willful  falsification  of  any 
information  in  this  report  may  also  subject  the  submitter  to  civil  or  criminal  prosecution  under 
Title  45,  U.S.C.  Section  438(e). 


The  Federal  Railroad  Administration  estimates  that  the  average  burden  for  this  report  form  is 
4  hours.  You  may  submit  any  comments  concerning  the  accuracy  of  this  burden  estimate 
or  any  suggestions  for  reducing  the  burden  to;  Office  of  Safety;  Federal  Railroad 
Administration;  400  7th  St.,  S  W.;  Washington.  D  C.  20590;  OR  Office  of  Management  and 
Budget.  Papenwork  Reduction  Project  (2130-0526);  Washington.  D  C-.^OSOO. 
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B  COVERED  EMPLOYEES 


EMPLOYEE  CATEGORY 


Eogine  Service 


COVERED  EMPLOYEES 


NUMBER  OP  FRA 
COVERED 
EMPLOYEES 


NUMBER  OF  EMPLOYEES  COVERED  BY  MORE  THAN  ONE  DOT 
OPERATING  ADMINISTRATION 


NUMBER  OF  ALCOHOL  SCREENING  TESTS  CONDUCTED 


EMPLOYEE 

CATEGORY 


PRE¬ 

EMPLOYMENT 


FOR  CAUSE 

Acddent/lfliury 
Testing 
Conducted 
U'der'  Rule 

FRA _ 

Ra  Ifoad 


FOR  CAUSE  REASONABLE  RETURN  TO 


Rules 
Violation 
Testing 
Conducted 
Under  Rule 

FRA _ 

Railroad 


Number  of  employees  who  engaged  in  alcohol  misuse  nvho  were  returned  to  duty  in  a  covered 
position  (having  complied  with  the  recommendations  of  a  substance  abuse  professional  as  described 
in  FRA  regulations); 


EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  AN  ALCOHOL  TEST 


Number 


Covered  employees  who  refused  to  submit  to  a  random  alcohol  test  required  under  the  FRA 
regulation: 


1  Covered  employees  who  refused  to  submit  to  a  non-rarxlom  alcohol  test  required  under  the  FRA 
I  regulation: 


ALCOHOL  TRAINING/EDUCATJON  DURING  CURRENT  REPORTING  PERIOD 


Number 


Supervisory  personnel  who  have  received  initial  training  on  the  specific  contemporaneous  physical, 
behavioral,  and  performance  indicators  of  probable  alcohol  use  as  required  by  FRA  alcohol  testing 
regulations: 


FRA  Form  No.  FRAF6180.95B 
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DEPARTMEHT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Part  219 

[Docket  No.  RSOR-6;  Notice  No.  3Q 

RIN  2130-AA82 

Intemationai  Application:  Aicohol/Drug 
Regulations 

AGENCY:  Federal  Railroad 
Administration  (FRA),  DOT. 

ACTION:  Termination  of  rulemaking 
proceedings. 

SUMMARY:  The  Federal  Railroad 
Administration  has  determined  that  a 
separate  rulemaking  on  intemationai 
application  of  the  Ohnanibus 
Transportation  Employee  Testing  Act  of 
1991  (Act)  is  unnecessary.  Accoi^ingly, 
this  notice  withdraws  FRA’s  Deceml^r 
15, 1992  advance  notice  of  proposed 
rulemaking  (ANPRM),  which  asked  for 
comment  on  issues  arising  from  the 
application  of  the  Omnibus 


Transportation  Employee  Testing  Act  of 
1991  (Act)  to  foreign  railroads  operating 
within  the  United  States  (57  FR596051. 
DATES:  This  proposed  rule  is  withdrawn 
on  Febmary  15, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  C.  Rockey,  Executive  Assistant  to 
the  Associate  Administrator  for  Safety 
(RRS-3),  Office  of  Safety,  FRA, 
Washington,  DC  20590  (Telephone: 

(202)  366-0897)  or  Patricia  V.  Sun,  Trial 
Attorney  (RCC-30),  Office  of  Chief 
Counsel,  FRA,  Wa^ington,  DC  20590 
(Telephone:  (202)  366-1002). 
SUPPLEMENTARY  INFORMATION:  Foreign 
railroads  have  been  subject  to  portions 
of  FRA’s  regulations  on  the  control  of 
alcohol  and  dmg  use  (49  CFR  part  219) 
since  February  10, 1986.  In  the  above- 
mentioned  ANPRM,  FRA  asked  for 
comment  on  practical  considerations 
arising  fit>m  intemationai  application  of 
the  new  requirements  of  the  Act,  and 
received  none.  Foreign  railroads 
generally  enter  into  United  States 
territory  only  for  limited  distances  and 


these  railroads  already  comply  with 
existing  FRA  rules  on  post-accident  and 
for  cause  testing.  In  li^t  of  this,  and 
FRA’s  successful  compliance  record 
with  foreign  railroads,  FRA  will  not 
proceed  with  a  separate  rulemaking  on 
intemationai  application  of  the  Act. 
Interested  parties  should  instead  look  to 
FRA’s  final  rule  on  alcohol-testing 
(published  elsewhere  in  today’s  Federal 
Register),  which  continues  FRA’s 
current  level  of  application  while 
conforming  part  219  to  the  requirements 
of  the  Act.  Ibe  departmental  common 
preamble  publish^  in  today’s  Federal 
Register  also  contains  a  discussion  of 
this  issue. 

Issued  in  Washington,  DC,  on  January  25, 
1994. 

Federico  Pena, 

Secretary  of  Transportation. 

Jolene  M.  Molitoro, 

Administrator,  Federal  Railroad 
Administration. 

IFR  Doc.  94-2036  Filed  2-3-94;  1:00  pm) 
BILUNQ  CODE  4»10-06-P 


Tuesday 

February  15«  1994 


Part  VII 

Department  of 
Transportation _ 

Federal  Highway  Administration 

'49  CFR  Parts  382,  et.  aL 
Controlled  Substances  and  Alcohol  Use 
and  Testing;  Rule  and  Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
49  CFR  Parts  382, 391, 392,  and  395 

[FHWA  Docket  Nos.  MC-116,  MC-92-19, 
MC-e2-23] 

RIN  2125-AA79, 212S-AC85,  212S-AD06 

Controlled  Substances  &  Alcohol  Use 
and  Testing 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  FHWA  is  adding 
regulations  on  controlled  substances* 
and  alcohol  use  and  testing  to  the 
Federal  Motor  Carrier  Safety 
Regulations  and  making  conforming 
amendments  to  other  parts  of  those 
regulations.  This  is  being  done  to 
comply  with  the  requirements  of  the 
Omnibus  Transportation  Employee 
Testing  Act  of  1991.  This  rule  requires 
employers  to  test  drivers  who  are 
required  to  obtain  commercial  driver’s 
licenses  (CDLs)  for  the  illegal  use  of 
alcohol  and  controlled  substances. 
EFFECTIVE  DATE:  March  17, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  program  issues: 
Mr.  David  Miller,  Office  of  Motor 
Carrier  Standards.  (202)  366-2981,  or 
for  information  regarding  legal  issues: 
Mr.  E)avid  Sett,  Office  of  the  Chief 
Coimsel,  (202)  366-0834,  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street, 

SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t..  Monday  through  Friday,  except 
Federal  legal  holidays. 

SUPPLEMENTARY  INFORMATION: 

I.  How  to  Read  the  FHWA  Rules 
Published  Today 

A.  Final  Rules 

The  final  rules  requiring  drug  and 
alcohol  testing  of  commercial  motor 
vehicle  operators  are  published  in  three 
places  in  today’s  Federal  Register.  This 
document  contains  the  final  rule  for  part 
382,  consisting  of  the  substantive 
requirements  of  who,  what,  where,  and 
when  drug  and  alcohol  testing  must  be 
done  by  employers.  The  text  of  the  rule 
follows  the  discussion  in  this  preamble. 
This  final  rule  follows  fit>m  two 
separate  notices  of  proposed 
rulemakings — one  for  alcohol  testing 
and  one  for  drug  testing.  Five  other 
operating  administrations  (OA)  of  the 
Department  are  publishing  similar 
substantive  rules  for  alcohol  testing  in 
today’s  Federal  Register. 


In  addition,  a  Department  of 
Transportation- wide  preamble  precedes 
this  dociiment  in  today’s  Federal 
Register.  It  is  entitled  Limitation  on 
Alcohol  Use  by  Transportation  Workers. 
This  common  preamble  discusses 
comments  to  the  notices  of  proposed 
rulemakings  (NPRM)  published  by  six 
operating  adininistrations  on  December 
15, 1992,  including  the  FHWA,  and  the 
parts  of  the  final  rules  conimon  to  the 
six  operating  administrations.  It  should 
be  read  in  conjunction  with  this 
document  to  ensure  a  complete 
understanding  of  the  FHWA’s  final  rule. 
There  is  no  common  rule  associated 
with  the  common  preamble.  The  rule 
contained  in  this  document  contains  the 
requirements  for  motor  carriers. 

A  third  document,  consisting  of 
regulatory  amendments  and  a  preamble, 
contains  the  technical  testing 
procedures  designed  for  use  when 
testing  is  requir^  by  part  382,  this  rule. 
Procedures  for  Transportation 
Workplace  Drug  and  Alcohol  Testing 
Programs,  also  published  elsewhere  in 
today’s  Federal  Register,  specifies  how 
the  testing  is  to  be  conducted.  It  adds 
alcohol  testing  procedures  and  drug 
testing  ameni^ents  to  49  CFR  part  40, 
the  current  Department-wide  drug 
testing  procedures  regulation. 

B.  Notices  of  Proposed  Rulemakings 

In  addition  to  the  final  rules 
mentioned  above,  the  FHWA  is  also 
publishing  in  today’s  Federal  Register 
three  proposals  to  change  certain 
provisions  of  the  final  rules.  For  more 
information  than  provided  below, 
please  refer  to  eacn  NPRM. 

The  first  NPRM  contains  a  proposal  to 
amend  the  part  382  final  rule  you  are 
now  reading  to  include  foreign-based 
employers  and  their  drivers  who  operate 
commercial  motor  vehicles  in  and 
through  the  United  States.  Included  is  a 
discussion  of  the  comments  received  in 
response  to  an  advanced  notice  of  ' 
proposed  rulemaking  (ANPRM) 
published  by  the  FHWA  on  Dewmber 
15, 1992,  in  which  various  issues 
related  to  foreign  coverage  were  raised. 

The  second  f^RM  proposes  to  amend 
part  40  to  allow  confiimatoiy  blood 
testing  for  alcohol  during  reasonable 
suspicion  and  post-accident  tests  when 
an  evidential  breath  testing  device  is  not 
readily  available.  The  Department-wide 
proposal  seeks  comment  on  how  blood 
testing  for  alcohol  should  be  conducted 
and  what  laboratories  should  be  used. 

The  third  NPRM  proposes  a 
Department-wide  procedure  for  each 
operating  administration’s 
Administrator  to  adjust  the  random  drug 
testing  rate.  Paralleling  the  provisions 
for  adjusting  the  alcohol  testing  rate 


appearing  in  this  rulemaking,  the 
proposal  would  allow  a  reduction  in  the 
drug  testing  rate  based  upon  reliable 
statistit:s  of  positive  rates  for  each 
operating  administration’s  program. 

C.  Use  of  Terms  That  Might  Be 
Confusing  to  the  Reader 

In  this  document  and  the  others 
published  by  the  FHWA  and  the 
Department  in  today’s  Federal  Register, 
the  terms  “drugs”  and  “controlled 
substances”  are  interchangeable  and 
have  the  same  meaning.  Unless 
otherwise  provided,  drugs  and 
controlled  substances  refer  to  marijuana 
(THC),  cocaine,  opiates,  phencyclidine 
(PCP),  and  amphetamines  (including 
methamphetamines) , 

n.  Background 
A.  Statutory  Authority 

The  Omnibus  Transportation 
Employee  Testing  Act  of  1991  (the 
Omnibus  Act)  was  signed  by  President 
Bush  on  October  28, 1991,  as  part  of  the 
1992  Department  of  Transportation  and 
Related  Agencies  Appropriations  Act. 
Public  Law  102-143,  Title  V,  105  Stat. 
917,  952  (1991).  The  Omnibus  Act 
requires  the  Secretary  of  Transportation 
to  promulgate  regulations  for  alcohol 
and  controlled  substances  testing  for 
persons  in  safety-sensitive  positions  in 
four  modes  of  transportation — motor 
carrier,  airline,  railed,  and  mass 
transit.  The  general  requirements  of  the 
Omnibus  Act  are  addressed  in  the  Office 
of  the  Secretary  of  Transportation’s 
(OST)  final  rule  amending  49  CFR  part 
40  and  in  the  common  preamble, 
applicable  to  all  of  the  U.S.  Department 
of  Transportation  (DOT)  modal  agency 
rules  on  alcohol  testing  programs.  These 
documents  appear  elsewhere  in  today’s 
issue  of  the  Federal  Register. 

Section  5  of  the  Omnibus  Act 
addresses  requirements  specific  to 
employers  who  own  or  lease 
commercial  motor  vehicles  (CMVs)  or 
assign  persons  to  operate  such  vehicles. 
49  U.S.C.  2717.  This  section  amends  the 
Commercial  Motor  Vehicle  Safety  Act  of 
1986  (CMVSA).  Public  Law  99-570, 100 
Stat.  3207-170  (codified  at  49  U.S.C. 
app.  2701-2718).  The  CMVSA 
established  the  requirements  for  the 
Commercial  Drivers  License  (CDL).  The 
FHWA  has  implemented  the  CDL 
provisions  of  ffie  CMVSA  through  the 
publication  of  several  final  rules. 

The  Omnibus  Act  requires  the 
Secretary  to  issue  regulations  requiring 
employers  to  conduct  pre-employment, 
reasonable  suspicion,  random  and  post¬ 
accident  testing  of  drivers  for  the  use,  in 
violation  of  law  or  Federal  regulation,  of 
alcohol  or  controlled  substances. 


Federal  Register  /  Vol.  59,  No.  31  /  Tuesday,  February  15,  1994  /  Rules  and  Regulations  7485 


Congress  recognized  current  FHWA 
regulations  for  controlled  substances 
testing  and  the  scientific  and  technical 
guidelines  established  by  the 
Department  of  Health  and  Human 
Services  incorporated  therein. 

In  addition,  this  rule  is  issued  under 
the  general  safety  regulatory  authority  of 
the  FHWA.  See  49  U.S.C.  3102  and  app. 
2505. 

B.  Regulatory  History 
1.  Current  Regulations 

Tlie  FHWA  published  a  final  rule  on 
November  21, 1988,  setting  forth 
regulations  to  require  employers  who 
operate  CMVs  in  interstate  commerce  to 
have  an  anti-controlled  substances 
program,  including  the  testing  of 
interstate  CMV  drivers.  See  53  FR 
47134.  That  rule  required  employers  to 
conduct  five  types  of  controlled 
substances  tests:  Pre-employment/use; 
periodic;  reasonable  cause;  post¬ 
accident;  and  random.  49  Cnt  part  391, 
subpart  H. 

Though  there  is  no  corresponding 
alcohol  testing  program  currently 
applicable  to  motor  carriers,  a  number 
of  other  regulations  prohibit  the  misuse 
of  alcohol  and  drugs  when  operating  a 
CMV.  Prohibitions  on  use  before  and 
during  driving  appear  in  49  CFR  392.4 
and  392.5.  A  driver  who  is  convicted  of 
being  under  the  influence  of  drugs  or 
alcohol  while  driving  a  CMV  is  subject 
to  CDL  suspension.  49  CFR  383.51.  A 
driver  who  uses  Schedule  I  drugs, 
without  medical  authorization,  is 
physically  unqualified  to  drive  in 
interstate  commerce.  49  CFR 
391.4l(b)(l2). 

On  the  same  date,  November  21, 1988, 
and  in  conjunction  with  publication  of 
the  FHWA  drug  testing  rule,  the  OST 
published  a  Department-wide  interim 
final  rule,  “Procedures  for 
Transportation  Workplace  Drug  Testing 
Programs.”  See  53  FR  47002.  On 
December  1, 1989,  OST  published  a 
final  rule  amending  certain  portions  of 
the  interim  final  rule.  54  FR  49854,  49 
CFR  part  40. 

Subsequent  to  the  publication  of  the 
November  21, 1988,  FHWA  final  rule, 
the  FHWA  published  several  notices 
relating  to  the  controlled  substances 
testing  requirements.  See  54  FR  39546, 
54  FR  46616,  and  54  FR  53294.  On 
February  1, 1990,  the  FHWA  published 
an  interim  final  rule, and  requested 
additional  comments  to  FHWA  Docket 
No.  MC-116  on  the  changes  to  the  rule 
and  how  to  streamline  the  controlled 
substances  testing  program.  55  FR  3546. 
The  FHWA  received  24  comments  in 
response  to  this  interim  final  rule.  The 
responses  to  two  of  these  comments  will 


be  addressed  later  in  this  document. 

The  other  conunents  were  addressed  in 
a  recent  rulemaking  on  the  drug  testing 
management  information  system  (58  FR 
68194  and  68220,  December  23. 1993). 

On  November  2, 1989,  OST  published 
an  advance  notice  of  proposed 
rulemaking  (ANPRM)  on  alcohol  testing. 
54  FR  46326. 

2.  Notices  of  Proposed  Rulemaking 

On  December  15, 1992,  the  FHWA 
requested  public  comments  on  two 
notices  of  proposed  rulemaking  (NPRM) 
which  address  alcohol  and  controlled 
substance  testing:  -> 

1.  Alcohol  Testing  [57  FR  59382,  59409, 
and  59516,  December  15, 1992, 

Docket  No.  MC-92-191,  and 

2.  Controlled  Substances  Testing  [57  FR 
59382,  59409,  and  59567,  December 
15. 1992,  Docket  No.  MC-92-231. 

3.  Public  Hearings 

The  Department  of  Transportation 
and  the  FHWA  held  three  2-day  public 
hearings  regarding  the  alcohol  and 
controlled  substances  testing  NPRMs. 
The  hearings  were  held  in  Washington, 
E)C,  on  February  25  and  26,  Chicago, 
Illinois,  on  Mai^  1  and  2,  and  San 
Francisco,  California,  on  March  4  and  5. 
The  FHWA  has  included  transcripts  of 
each  hearing  in  the  rulemaking  dockets. 
Comments  made  at  the  hearings  are 
discussed  below  along  with  written 
comments  submitted  directly  to  the 
dockets. 

4.  Comments  to  the  Dockets 

A.  Alcohol  Testing  [Docket  MC-92- 
19j.  Comments  to  docket  MC-92-19  that 
relate  to  rule  provisions  common  to  all 
operating  administrations  are  discussed 
in  the  common  preamble.  Limitation  on 
Alcohol  Use  by  Transportation  Workers. 
published  elsewhere  in  today’s  Federal 
Register.  Discussion  in  this  rulemaking 
document  will  focus  6n  aspects  or 
applications  of  the  rule  which  are 
imique  to  FHWA.  Where  a  discussion  is 
included  in  this  document,  the 
corresponding  section  in  the  common 
preamble  should  also  be  consulted  for  a 
complete  understanding  of  this  final 
rule. 

The  FHWA  received  323  comments  to 
docket  MC-92-19,  the  alcohol  NPRM, 
by  the  close  of  business  on  April  14. 
1993.  The  commenters  included 
employers,  drivers,  trade  associations, 
unions,  medical  review  officers  (MROs), 
substance  abuse  professionals  (SAPs), 
and  governmental  agencies,  including 
law  enforcement  agencies,  and  school 
districts. 


Applicability 

Comments:  Many  custom  harvesters 
stated  that  their  industry«should  retain 
the  current  exemption  from  drug  testing 
in  49  CFR  part  391,  Qualification  of 
Drivers,  and  also  be  exempt  from 
alcohol  testing.  Some  commenters, 
including  The  Kansas  Electric  Coop, 
stated  that  rural  electric  cooperatives 
should  be  exempt  from  testing  because 
job  responsibilities  are  different  from 
those  of  over-the-road  truck  drivers. 

They  stated  that  their  employees  spend 
minimal  time  on  high  speed 
thoroughfares  in  close  proximity  to 
small  passenger  cars.  A  local 
government  agency  stated  that 
mechanics  should  not  be  subject  to 
alcohol  and  controlled  substances 
testing  because  they  could  not  afford 
such  a  program. 

The  Virginia  State  Police,  among 
others,  stated  that  only  employees 
subject  to  49  CFR  part  391  should  be 
tested.  They  stated  that  the  controlled 
substances  testing  program  is  in  place 
and  working.  The  additional  testing  for 
alcohol  could  readily  be  implemented. 
Some  comments  recommended  a  partial 
exemption  for  foreign  drivers  and  a  total 
exemption  for  electrical  contractors. 

Other  conunenters,  including  the 
Owner-Operator  Independent  Drivers 
Association  (OOEDA),  disagreed  with 
the  principle  of  industry-wide  waivers 
from  alcohol-testing  regulations. 

Though  it  opposes  non-probable  cause 
testing,  the  OOIDA  stated  that  if  testing 
were  imposed,  all  drivers  should  be 
treated  equally.  The  Federal  mandate  is 
that  government  and  school  bus  drivers 
be  tested  as  other  drivers  are  tested. 

One  commenter  $tated  that  employees 
who  worked  for  employers  subject  to 
the  Federal  Transit  Administration 
(FT A)  rules  should  be  tested  under  FTA 
rules.  Another  commenter  asked  how  to 
report  CDL  drivers  who  are  subject  to 
the  Federal  Transit  Act,  and  whether 
non-CDL  and  non-Section  18  drivers 
must  be  tested.  The  Montana  and  South 
Dakota  Departments  of  Transportation 
recommended  that  transit  systems  with 
fewer  than  15  safety-sensitive 
employees  should  be  exempt  from 
testi^  regulations.  The  Association  of 
American  Railroads  (AAR)  and  Transtar, 
Inc.  stated  that  railroad  employees  who 
operate  CMVs  should  be  tested  under 
the  jurisdiction  of  the  FRA,  not  the 
FHWA.  The  AAR  stated  that  most 
railroad  employees,  who  operate  CMVs, 
drive  their  vehicles  sporadically. 
Driving  is  not  their  primary 
responsibility.  Some  commenters  stated 
pipeline  employees,  who  operate  CMVs, 
should  only  be  subject  to  Research  and 
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Special  Programs  Administration 
(RSPAlJurisdiction. 

The  Temiosaoo  VaHey  Authority 
(TV A}  and  other  commenters  stated  that 
empl^ees  aidj^ect  to  the  Nuclear 
Re^atory  Coinimssion  (NI^  should 
be  tested  under  NRC  regulations.  The 
TVA  stated  tiiat  there  is  needless,  costly 
duplication  which  significantly 
compounds  the  opportunity  for  human 
error  in  the  testing  pfrogiam.  The  U.S. 
Postal  Workers  Union  stated  that  the 
U.S.  Post  Office  has  a  audible 
controlled  subetsnees  testing  program 
and  should  be  given  credit  ^  tii^r 
program.  Pinnacle  Transport  Services, 
Inc.  stated  that  drivers  of  CMVs  should 
only  be  sidjfect  to  FHWA  leculations. 

Other  commenlers,  induoing  the 
Washington  State  Patrol  (WSPl,  stated 
that  government  employees  should  be 
totally  exempted  from  the  alcohol 
testing  r^ulations.  The  WSP  stated  that 
requiring  govenunental  agencies, 
including  school  bus  drivers  and 
highway  road  crews,  to  implement 
random  alcchol  testing  would  further, 
reduce  limited  budgets  for  these 
agencies.  The  WSP  also  stated  that  their 
state  currently  has  a  strong  and  effective 
school  bus  in^>ection  program. 

FHWA  Response;  The  Omnibus  Ad, 
as  stated  above,  amended  the  CMVSA, 
subjeding  all  drivers  of  CMVs  who  are 
required  to  obtain  GDLs  to  testing  for 
the  illegal  use  of  alcohol  and  controlled 
substances.  The  Omnibus  Act  does  not 
provide  specific  waiver  authority  apart 
from  the  CMVSA.  The  CMVSA  gives  the 
Secretary  the  discretion  to  waive  classes 
of  drivers  and  vehicles  from  all  or  part 
of  the  Statute's  requirements.  The 
FHWA  does  not  hi^eve  that  this  waiver 
authority  is  broad  enough  to  waive  all 
drivers  from  requirements  of  the 
Omnibus  Ad  See  HR.  Rep.  No.  901 , 
99th  Cong..  2d  Sess.  4  (1986).  Moreover, 
the  FHWA  does  not  brieve  it  is  in  the 
public  interest  to  grant  industry-wide 
exemptions  fr-om  testing  requirements 
beyo^  those  permitted  in  the  CER. 
program  as  a  whole.  Therefeue.  only 
tho^  few  categories  of  drivers  th^  have 
received  full  waivers  from  CDL 
requirements  are  similarly  waived  from 
drug  and  alcohol  testing  requirements. 

Employers  not  subject  to  this  rule  will 
be  tlu^  employers  wbo  exclusively  , 
employ  drivers  that  are  not  subject  to 
commercial  driver’s  license 
requirements.  Such  employers  may  be 
Department  of  Defense  (D(^)  agencies 
who  only  employ  active  duty  military 
persorard  Those  (DoD)  agencies  that 
employ  civilian  and  non-active  duty 
drivers  will  be  subject  to  these  rules  and 
must  implement  FHWA  required  testing 
programs  for  those  civilian  and  non- 
active  duty  drivers.  Other  employers  not 


subject  to  tills  rule  include  fermers, 
emergency  response  and  tirefig^ng 
companies,  w^n  they  employ  drivers 
that  have  been  waived  from  the  <DL 
requirements  by  their  State  of  licensure. 

Employers  Who  are  subject  to  the 
Federal  ’Transit  Administration’s  (FTA) 
alcohol  end  controlled  substances 
testing  regulations  are  not  sidiject  to  the 
FHWA’s  regulations.  The  FTA  generally 
requires  its  grantee’s  to  be  subject  to  its 
rules.  The  FTA,  however,  will  not 
require  recipients  receiving  Federal 
funding  under  section  16(b)l2)  of  the 
Federal  Transit  Act  to  follow  the  FTA 
substance  testing  rule.  The  Federal 
Transit  Act,  under  s^ion  16(bH2), 
provides  capital  assistance  through  a 
State  to  oiganizatiaas  thid  provide 
specialized  tran^Kutatim  services  to 
elderly  persons  and  persons  with 
disabilities.  The  funds  may  go  to 
nonprofit  organizations,  and  under 
certain  circumstances,  to  public  bodies. 

Though  some  commenters  suggested 
to  the  FHWA  and  the  FTA  that  the  FTA 
cover  section  16(bM2l  recipients  in  the 
FTA  rule,  the  Omnibus  Act  does  not 
provide  such  covertge.  Therefore,  the 
CMV  drivers  of  section  16(1^2) 
recipients  will  be  covered  undW  this 
FHWA  mle.  See  the  FTA  final  rule 
published  elsewhere  in  today’s  Federal 
Register  for  further  inlormation. 

As  for  employers  and  drivers  subject 
to  other  Fedbral  agencies*  testing 
programs,  the  FHWA,  along  with  the 
other  operating  administrations  in  the 
Department  ai^  the  OST.  have  worked 
with  the  NRC,  the  Departments  of 
Energy  (DOE)  and  Health  and  Human 
Services  (DHHS)  and  other  Federal 
agencies  to  establish  similar 
requirements  for  testing  of  both  the 
agencies’  Federal  employees  and 
r^ulated  entities.  The  FHWA  has 
attempted  to  have  substantially 
compatdile  regulations  with  all  Federal 
agencies  that  require  testing  of  Federal ' 
and  non^Federal  employees.  However, 
ofjerators  of  CMVs  and  their  employers 
must  comply  witii  the  requirements  of 
the  Omnibus  Act  regardless  of  whether 
an  employer  has  an  existing  drug  and/ 
or  alcohol  testing  program. 

‘  This  section  also  specifies  that 
persons  who  are  both  an  employer  and 
a  driver,  that  is,  the  person  who  owns 
a  business  and  also  drives  a  commercial 
motor  vehicle  for  that  business 
(generally  called  an  owner-operator), 
must  comply  with  both  the  driver  and 
the  employer  requirements  contained  in 
part  382.  This  section  also  stipulates 
that  an  employer  with  only  one  driver 
may  not  have  an  independfent  random 
testing  program.  Such  employers  must 
join  a  group  of  other  DOT  regulated 
employers,  generally  known  as  a 


consortium,  to  conduct  random  testing 
for  alcohol  and  drug  testing.  This 
requirement  is  necessary  to  ensure  a 
truly  random  selection,  since  it  Is 
impossible  to  randomly  select  from  a 
pool  that  contains  only  one  person. 

Definitions 

Commenfs.-The  Council  of  Special 
Transportation  and  the  County  of 
Somerset,  New  Jersey  stated  t^  the 
term  “safety-sensitive  position’’  should 
be  defined  in  the  regulations.  The 
Council  of  Special  Transportsftion  added 
that  the  FHWA  and  FTA  should 
minimize  inconsistencies  in  their 
respective  regulations  and  definitions. 
Other  conunenters  stated  that  the 
definition  of  the  term  “accident’’  should 
be  consistent  with  current  rules. 

FHWA  Response:  The  tenn  “safety- 
sensitive  function’’  was  defined  in  the 
proposal  and  is  defined  in  this  final 
rule.  A  scifety-sensitive  fimetion  or 
position  in  ^  mass  transit  industry 
encompasses  more  functions  than  the 
FHWA’s  exclusive  definition  of  a  CMV 
driver  and  thus,  the  FHWA  and  FTA 
cannot  have  identical  definitions  for 
this  term.  Testing  is  restricted  to  CMV 
operators  in  Section  S  of  the  Omnibus 
Act.  Section  6,  in  contrast,  allows  the 
FTA  to  detennine  what  mass 
transportation  employees  are 
responsible  for  safety-sensitive 
functions.  See  the  FTA  final  rule 
published  elsewhere  in  today’s  Federal 
Register  for  a  complete  discussion  of 
FTA  covered  safety-sensitive  functions. 

The  FHWA  proposed  a  definition  of 
“accident”  to  be  consistent  with  the 
Omnibus  Act,  which  requires  that 
drivers  involved  in  an  accident  where 
there  is  loss  of  human  life,  regardless  of 
fault  be  tested.  The  Secretary  is  also 
given  the  discretion  to  determine  what 
other  serious  accidents,  involving 
bodily  injury  or  significant  property 
damage,  trigger  post-accident  testing. 
The  FHWA  is  maintainii^  the  definition 
as  proposed  in  the  NPRM,  which 
adopted  the  definition  of  accident 
appearing  in  49  CFR  390.5. 

Requirement  for  Notice 

Comments:  Numerous  commenters 
opposed  any  requirement  to  provide 
written  notification,  stating  that  because 
the  proposed  regulations  prohibit  an 
employer  from  representing  a  non-DOT 
test  as  a  test  conducted  under  the 
regulations  of  the  Department,  no 
written  notice  is  necessary.  Other 
commenters  stated  that  written  notice 
should  be  provided.  The  Amalgamated 
Transit  Union  (ATU)  stated  that  a 
written  notice  requirement  would 
establish  uniformity  and  confirm  that 
notice  has  been  properly  given. 
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Recommendations  regarding  the  time 
hame  for  written  notice  ranged  from 
immediately  prior  to  the  test  to  the  day 
of  the  test. 

FHWA  Response:  This  requirement  is 
necessary  to  address  the  concerns  of 
drivers  who  have  complained  that  their 
employers  purported  to  require  a  test 
under  the  current  drug  testing  program 
when,  in  fact,  the  test  was  not  required 
by  FHWA  regulations.  In  order  to 
provide  employers  with  flexibility,  the 
form  of  the  notification  is  not 
prescribed.  It  may  be  oral  or  written. 

The  breath  alcohol  testing  form  and  the 
drug  testing  custody  and  control  form 
may  be  used  to  meet  the  requirement  for 
notice.  The  final  rule  requires  only  that 
notification  be  given  prior  to  the 
administration  of  the  test. 

Medication  Exception. 

Comments:  Several  commenters, 
including  the  American  Trucking 
Associations  (ATA),  stated  that  an 
exception  should  not  be  made  for  the 
consumption  of  prescription  medication 
containing  alcohol.  However,  the  ATA 
also  stated  that  employees  should  be 
allowed  to  possess  prescription 
medicine  containing  alcohol. 

Other  comments,  including  those 
from  the  OOIDA,  stated  that  an 
exception  should  be  allowed  for  the 
consumption  of  prescription  medicine 
containing  alcohol.  STA  United  Inc. 
recommended  removing  the  stipulation 
that  an  employer  must  have  actual 
knowledge  that  an  employee  possesses 
alcohol,  arguing  that  actual  knowledge 
implies  the  existence  of  a  witness  aiid 
the  presence  of  a  witness  justifies  the 
performance  of  a  reasonable  suspicion 
test. 

FHWA  Response:  The  FHWA  received 
no  comments  regarding  whether  a  driver 
is  as  safe  on  the  highway  using 
medications  as  a  dHver  who  does  not 
use  them.  We  believe  that  the  public 
interest  is  better  served  if  we  continue 
our  long-standing  prohibition  on  the 
possession  and  consumption  of 
substances  containing  any  amount  of 
alcohol.  Highway  safety  is  of  paramount 
importance,  and  there  are  alternative 
medications  which  do  not  contain 
alcohol.  The  FHWA  continues  to  believe 
that  CMV  drivers  must  use  non¬ 
impairing  medications  while  driving 
CMVs. 

Finally,  it  should  be  noted  that  mere 
possession  of  alcohol,  standing  alone, 
does  not  give  rise  to  a  reasonable 
suspicion  test  under  this  part,  which 
must  be  based  on  observations 
concerning  the  appearance,  behavior, 
speech,  or  body  odors  of  a  driver. 


Pre-duty  Alcohol  Use 

Comments:  Several  commenters 
stated  that  drivers  should  abstain  from 
consuming  alcohol  prior  to  duty,  but 
there  was  no  consensus  on  the  length  of 
the  required  abstinence.  The  US  EKDE 
recommended  5  hours.  The  Texas  Pupil 
Transportation  Drug  Testing  Advisory 
Committee  recommended  6  hours. 

Other  commenters,  including  the 
American  Bus  Association  (ABA)  and 
U.S.  West  Commimications, 
recommended  8  hours.  The  ABA 
believed  that  an  8  hour  abstinence  is 
necessary  in  order  to  prevent  an 
otherwise  lawful  use  of  alcohol  from 
invalidating  a  post-accident  test.  The 
Council  on  Special  Transportation 
opposed  the  pre-duty  prohibition  on  the 
use  of  alcohol  because  it  is  unfair  to  “on 
call”  drivers  and  the  employer  can  not 
enforce  such  a  regulation. 

FHWA  Response:  Current  regulations 
applicable  to  persons  who  operate 
C^Vs  in  interstate  commerce  prohibit  a 
person  from  consuming  an  intoxicating 
beverage  regardless  of  its  alcohol 
content  within  4  hours  before  going  on 
duty,  operating  or  having  physical 
control  of  a  motor  vehicle.  See  49  CFR 
392.5.  The  FHWA  believes  that  the 
public's  interest  in  safety  is  better 
served  if  the  current  pre-duty  alcohol 
prohibition  is  extended  to  all  CMV 
operators  subject  to  alcohol  and 
controlled  substances  testing.  All 
commenters  who  were  in  favor  of 
prohibiting  pre-duty  alcohol  use 
supported  abstinence  periods  of  4  or 
more  hours.  The  FHWA  understands  the 
concern  of  the  ABA  that  the  pre-duty 
use  of  alcohol  may  register  during  a 
post-accident  test.'The  4  hour 
abstinence  period,  however,  is  a 
minimum  requirement,  regardless  of  a 
driver’s  alcohol  concentration.  A  driver 
may  in  fact  need  to  abstain  for  a  longer 
period  in  order  to  be  below  0.02  BAC 
while  operating  a  CMV, 

Pre-employment/Pre-duty  Testing 

Comments:  The  ATA  stated  that  pre¬ 
employment  testing  is  unnecessary  and 
that  the  FHWA  should  waive  such 
testing  under  section  12013  of  the 
CMVSA.  Once  a  driver  is  hired,  they 
state,  the  person  is  subject  to  random 
and  probable  cause  testing,  which  is 
sufficient  to  deter  misuse. 

FHWA  Response:  Even  accepting,  for 
the  sake  of  the  argument,  the  comment’s 
presumption  that  pre-employment 
testing  is  inherently  useless,  the  FHWA 
does  not  believe  it  has  the  authority  to 
waive  all  drivers  from  a  major  provision 
of  the  legislation.  Eliminating  all  pre¬ 
employment  tests  would  greatly 


diminish  the  number  of  required  tests, 
and  would,  in  effect,  rewrite  the  statute. 

Post-accident  Testing  ' 

Comments:  There  were  numerous 
comments.to  this  section  dealing  with 
such  issues  as  who  should  be  required 
or  permitted  to  perform  the  post¬ 
accident  testing  and  how  long  after  an 
accident  occurs  should  a  driver  be 
required  to  be  tested.  Commenters, 
including  the  California  Trucking 
Association  (CTA),  supported  the 
position  that  law  enforcement  officials 
either  be  required  or  permitted  to 
perform  post-accident  testing.  The  CTA 
stated  that  the  police  should  perform 
post-accident  testing  because  they  have 
the  necessary  equipment  and  training  to 
perform  the  tests.  One  commenter  stated 
that  the  test  should  be  performed  if  the 
accident  is  reportable,  regardless  of 
whether  a  citation  is  issued.  Other 
commenters  supported  post-accident 
testing  only  if  the  driver  receives  a 
citation.  The  NEA  opposed  the 
requirement  to  test  all  CMV  drivers 
involved  in  fatal  accidents  because  the 
tested  driver  may  not  have  caused  the 
accident.  The  National  Education 
Association  (NEA)  stated  that  there 
should  be  some  showing  of  fault  or 
culpability  before  a  driver  is  required  to 
be  tested.  A  few  commenters  opposed 
post-accident  testing. 

There  was  no  consensus  on  the 
maximum  time  limit  after  the  accident 
an  employer  should  be  required  to  test 
the  driver.  The  US  DOE  recommended 
one  hour  while  others  recommended 
either  four  or  eight  hours  as  the 
maximum  limit.  A  few  commenters  did 
not  like  the  eight  hour  time  limit  but  did 
not  recommend  an  alternative. 

The  National  Solid  Waste 
Management  Association  (NSWMA) 
stated  that  a  post-accident  test  should 
not  be  voided  if  the  testing  official  fails 
to  give  notice  that  the  test  is  required  by 
regulation.  Other  commenters  stated 
that  either  police  or  employers  should 
be  permitted  to  conduct  the  test  at  the 
enuployer’s  option. 

FHWA  Response:  The  Omnibus  Act 
expressly  requires  that  every  CMV 
driver  involved  in  an  accident  that 
involves  a  fatality  must  be  tested  for 
alcohdl  and  controlled  substances, 
regardless  of  whether  the  driver  was 
culpable  or  at  fault. 

Tne  statute  does  allow,  however,  the 
FHWA  to  determine  what  other  types  of 
"serious  accidents  involving  bodily 
injury  or  significant  property  damage’’ 
should  lead  to  a  driver  l^ing  tested  for 
alcohol  and  controlled  substances.  In 
order  to  be  consistent  with  current 
standards,  accidents  as  defined  in  49 
CFR  390.5  (towaway  and  medical 
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assistance  criterial  are  considered 
serious  enough  to  tri^er  testing.  In 
addition,  there  must  to  some 
determination  by  a  third  party  law 
enforcement  official,  through  issuance 
of  a  traffic  citation  to  the  driver  arising 
from  the  accident,  that  the  driver’s 
actions  may  have  contributed  to  the 
accident 

Certain  tests  conducted  by  law 
enforcement  officials  with  independent 
authority  may  be  substituted  by  the 
employer  fm  a  post-accident  test  if  the 
employer  obtains  die  results.  Since  such 
tests  would  be  conducted  independent 
of  this  part,  a  law  enforcement  official 
would  not  give  the  notification  required 
in  this  part 

Post-acddent  testing  must  be  done  as 
soon  as  possible  after  an  accident. 
However,  the  FHWA  realizes  that  there 
are  times  when,  because  of  unforeseen 
problems,  a  test  is  not  obtainable  in  the 
first  couple  of  hours  after  the  accident. 
The  FHWA  believes  that  the  eight  hour 
time  frame  for  alcohol  testing  is 
therefore  necessary  to  allow  Cor  testing 
under  such  circiunstances.  A  driver  who 
was  over  0.10  BAC  at  the  time  of  the 
accident  may  continue  to  test  above  0.02 
BAC  at  the  time  of  the  test.  It  is 
generally  aco^ted  that  alct^ol 
dissipates  £rom  the  body  in  a  very  short 
time.  However,  the  FHWA  believes  that 
a  driver,  who  continues  to  have  a 
prohibited  alcohol  concentration  up  to  8 
hours  after  an  accident  that  requires  an 
alcohol/controlled  substances  test, 
should  be  subject  to  evaluation  by  a 
substance  abuse  professional. 

Fandom  Testing 

See  limitation  on  Alcohol  Use  by 
Transportation  Workers  for  discussion 
of  random  alcohol  testing  comments, 
includiug  the  random  roadside  testing 
option  proposed  in  the  NPRM  but  not 
inciud^  in  the  final  rule. 

Feasonable  Suspicion  Testing 

Comments:  A  few  commenters, 
inchiding  the  IBT,  were  opposed  to 
lowering  die  number  of  supervisors 
needed  to  make  a  reasonable  suspicion 
observ’ation.  from  the  current  rule’s  two 
to  the  proposal’s  one.  The  union  stated 
that  it  we^ens  protection  for  workers. 
Other  commenters  supported  the  single 
supervisor  requirement. 

FHWA  Response:  The  FHWA  believes 
that  requiring  only  one  supervisor  or 
company  official  to  make  a  reasonable 
suspicioD  determination  responds  to  the 
operational  realities  of  motor  carrier 
operations.  The  FHWA  received  many 
comments  and  much  oral  testimony 
stating  diat  diere  are  often  not  two 
supervisors  available  to  make  such 
determinations  on  those  relatively 


infrequent  occasions  when  some  drivers 
return  to  terminals.  Only  one  supervisor 
or  company  official  might  be  present 
and  avails^  to  bbsmve  the  driver. 

The  current  drug  testing  rule, 
moreover,  requires  observation  by  two 
supervisors  or  company  officials  only 
where  feasible.  It  is  the  FHWA’s 
expeiienoe  in  administering  the  rule 
that  motor  carriers  often,  due  to  the 
operational  characteristics  noted  ^love, 
have  not  found  it  feasible  to  retain 
observations  from  two  supervisors.  After 
the  fact  evaluation  by  the  FHWA  of 
feasibility  has  proven  difficult.  In  effect, 
therefore,  this  rule  may  not  be 
diminishing  significantly  the  overall 
numbers  of  supervisors  and  company 
officials  making  reasonable  suspicion 
determinations. 

In  order  to  counteract  any  perceived 
increase  in  the  potential  for  ^use  by 
company  officials  caused  by  eliminating 
the  two  supervisor  requirement,  the  one 
supervisor  who  makes  the  reasonable 
suspicion  determination  is  prohibited 
from  conducting  the  alcohol  test.  Thus, 
it  remains  that  at  least  two  company 
officials  must  become  involved  before 
any  driver  is  determined  to  have 
violated  this  rule  such  that  the  driver  is 
referred  to  a  SAP.  Drivers  are  further 
protected  by  the  requirement  for  all 
persons  making  reasonable  suspicion 
determinations  to  receive  at  least  60 
minutes  of  training  on  the  physical, 
behavioral,  speech,  and  performance 
indicators  of  alcohol  misuse. 

Exceptions  for  Testing  Performed  by 
Consortiums 

Comments  .-Pinnacle  Transport 
Services,  Inc.  stated  that  the  reference  in 
the  title  of  this  topic  to  consortiums 
should  be  removed  because  it  did  not 
accurately  and  completely  reference  the 
applicable  sections. 

FHWA  Response: The  FHWA  agrees, , 
and  has  removed  this  as  a  separate 
exception.  The  only  exceptions 
available  in  the  final  rule  are  placed 
under  the  pre-emplo>'ment  testing 
sections.  The  random  testing  exception 
has  been  removed  entirely. 

Retention  of  Records 

Comments:  Numerous  commenters, 
including  the  ATA,  recommended 
reducing  the  record  retention  period 
from  the  proposed  S-year  period  to  a  3- 
year  period.  Roadway  Express,  Inc. 
stated  that  a  maximum  record  retention 
period  of  three  years  would  be 
consistent  with  other  FHWA 
recordkeeping  requirements  for  medical 
records.  The  US  DOE  reconunended  that 
equipment  records  be  retaiued  far  2 
years  since  they  are  similar  in  nature  to 
collection  process  records.  Piimacle 


Transport  Services,  inc.  reoonimended 
that  tite  thre^okl  lor  akx^iol  test  results 
which  are  required  to  be  kept  for  S  years 
should  be  changed  from  0.02  BAC  to 
0.04  BAC.  The  NSWMA  recommended 
that  the  aimual  report  of  test  results  be 
kept  for  no  more  ffian  5  years. 

The  Arlington,  Viiginia  Public 
Schools  recommended  that  employers 
not  be  required  to  keep  equipment 
calibration  records  b^use  the  police 
department  does  the  alcohol  testing  for 
the  school  system. 

FHWA  Respoase:'The  proposed 
regulations  were  designed  to  be 
consistent  among  all  modes  of  the 
Department  to  permit  compliance  for 
employers  that  are  subject  to  the 
regulations  of  two  or  more  DOT 
agencies.  The  FHWA  does  not  believe 
that  sufficient  justification  was 
presented  to  warrant  a  change  to  the 
record  retention  requirements.  With 
regard  to  maintenance  of  records  by  a 
party  other  than  the  employer,  the 
FHWA  currently  allows  agents  of  the 
employer  to  maintain  certain  records, 
provided  the  employer  obtains  such 
records  for  auditing  within  two  business 
days  after  the  request  of  an  authorized 
representative  of  the  FHWA.  This 
language  is  included  in  §  382.401(d). 

Access  to  Facilities  and  Records 

See  Limitation  of  Alcohol  Use  by 
Transportation  Workers  for  discussion 
of  this  section. 

Required  Evaluation  and  Testing 

See  Limitation  on  Alcohol  Use  by 
Transportation  Workers  for  discussion 
of  comments  on  this  section. 

Other  Alcohol-Related  Conduct 

See  Limitation  on  Alcohol  Use  by 
Transportation  Workers  for  discussion 
of  comments  on  this  section. 

Disqualifications  and  Consequences 

Comments:  The  (X)IDA  and  the  NEA 
both  recommended  that  a  driver  not  be 
disqualified  without  the  benefit  of  a 
hearing.  The  Idaho  Department  of  Law 
Enforcement  recommended  that  a  driver 
only  be  disqualified  upon  conviction  of 
an  alcohol  violation,  not  a  positive  test. 

FHWA  Response:  Because  the  FHWA 
has  not  included  the  MCSAP  random  * 
roadside  testing  option  in  the  final  rule, 
the  associated  CDL  suspension 
penalties,  and  the  corresponding  dri-ving 
prohibition  periods  in  the  employer- 
based  testing  option,  are  also  not 
included  in  the  final  rale.  The  only 
consequence  under  this  rule  for 
violation  of  the  alcohol  prohibitions  is 
referral  to  a  substance  abuse 
professionaL  vdio  may  require  the 
driver  to  tmdergo  treatment  before 
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returning  to  perfonn  safety-sensitive 
functions,  and  a  retum-to-duty  test  v^rith 
a  result  below  0.02.  The  purpose  is  to 
ensure  that  drivers  are  evaluated  for 
alcohol  problems,  and  that  they  get  the 
treatment  they  need  before  returning  to 
duty.  Therefore,  the  time  period  a  driver 
is  actually  prc^bited  from  driving  will 
vary,  depending  on  the  speed  with 
which  a  SAP  is  consulted  and  the 
results  of  the  SAP’s  evaluation. 

Of  course,  the  driver  disqualifications 
and  24  hour  out-of-service  period 
provided  for  discovery  and  conviction 
of  certain  alcc^ol  offenses  by  law 
enforcement  officials  remain.  See  49 
CFR  383.51  and  392.5. 

Motor  Carrier  Obligation  to  Promulgate 
a  Policy  on  the  Misuse  of  Controlled 
Substances 

See  Limitations  on  Alcohol  Use  by 
Transportation  Woricers  for  discussion 
of  comments  on  this  section. 

Controlled  Substance  Training  for 
Supervisors  and  Company  Officials 

See  Limitations  on  Alcohol  Use  by 
Transportation  Workers  for  discussion 
of  comnients  on  this  section. 

Referral,  Evaluation  and  Treatment 

See  Limitations  on  Alcohol  Use  by 
Transportation  Workers  for  discussion 
of  this  section. 

Part  392 — Alcohol  Prohibition 

Comments:  The  Shell  Oil  Company 
and  the  Oiganization  Resources 
Counselors  Inc.  stated  that  an  out-of- 
service  order  should  be  produced  only 
for  an  alcohol  concentration  of  0.04 
BAC  or  more.  Pinnacle  Transport 
Services  opposed  the  requirement  that 
no  driver  shall  be  on  duty  or  operate  a 
CMV  if  by  the  person’s  appearance,  the 
driver  may  have  used  alcohol. 

FHWA  Response;  The  FHWA  has  had 
a  policy  of  zero  tolerance  for  alcohol  use 
hy  CMV  drivers  since  the  early  1940’s. 
The  safety  of  the  traveling  public  is 
paramount.  An  employee  who  has 
either  recently  consumed  an  alcoholic 
beverage  or  who  has  any  detected 
presence  of  alcohol  may  not  be  on  duty 
until  the  alcohol  has  dissipated  from  the 
person’s  system.  It  is  not  specified  in 
this  section  how  the  alcohol  is  detected 
or  how  long  it  takes  to  dissipate. 

In  addition,  section  362.505  provides 
that  drivers  are  pn^ibited  from  driving 
for  24  hours,  though  not  placed  out-of- 
service,  when  they  are  discovered 
through  testing  under  part  382  to  have 
an  alcohol  concentration  of  0.02  or 
greater,  but  less  than  0i)4.  Results  below 
0.02  through  testing  under  this  part  are 
considered  “negative.” 


The  24  hours  out-of-service  period  is 
required  by  the  CMVSA  to  be  imposed 
on  drivers  discovered  by  law 
enforcement  officials  to  have  violated 
the  proscriptions  in  §  392.5,  including 
any  measured  concentration  of  alcohol. 

It  is  designed  to  ensure  that  the 
employee  is  provided  enough  time  to 
become  alcohol  free  prior  to  driving  a 
CMV  again.  See  discussion  below  of 
Section  382.505  in  Section-by-Section 
Analysis. 

On-Duty  Time 

Comments:  Several  commenters, 
including  the  ATA,  oppose  recording 
time  spent  submitting  to  an  alcohol  or 
controlled  substances  test  as  on-duty 
time.  The  ATA  stated  that  time  spent 
acquiring  or  renewing  a  CDL  or  taking 
a  physic^  examination  is  not  logged  as 
on-duty  time.  The  recording  of  on-duty 
time  while  performing  a  mandatory  test 
would  have  a  significant  impact  on  the 
industry  in  terms  of  lost  productivity 
and  other  costs.  Testing  is  a  fitness  for 
duty  issue,  they  believe,  not  the 
performing  of  woik  for  an  employer. 

The  OOIDA  stated  that  retum-to-duty 
testing  should  always  be  on-duty  time. 
STA  United  Inc.  stated  that  retum-to- 
duty  testing  should  be  on-duty  time  if 
the  driver  continues  to  work  for  the 
same  employer  in  a  job  not  related  to 
safety  during  rehabilitation. 

FHWA  Response:  Testing  under  these 
requirements  is  done  to  deter  CMV 
drivers  fe'om  using  alcohol  and 
controlled  substances.  The  FHWA 
continues  to  believe  that  all  time  spent 
travelling  to  and  participating  in  either 
a  dmg  or  alcohol  test  is  to  be  logged  as 
on-duty  time  when  »  random, 
reasonable  suspicion,  post-accident,  or 
follow-up  test  is  directed  by  or  on  behalf 
of  a  motor  carrier. 

B.  Controlled  Substances  Docket  MC- 
92-23 

The  comments  to  docket  MC-92-23 
which  are  similar  to  those  considered  in 
the  discussion  of  the  comments  to  the 
alcohol  testing  docket  MC-92-19  are 
not  discussed  again  below.  The 
following  discussion  involves  only 
comments  that  are  different  from  those 
submitted  to  docket  no.  MC-92-19  and 
the  common  preamble.  Limitation  on 
Alcohol  Use  by  Transportation  Workers. 

The  FHWA  received  107  comments  to 
this  NPRM.  The  commenters  included; 
Employras;  drivers;  driver’s 
associaticxis;  unions;  MROs;  SAPs;  and 
Federal,  State  and  local  governments. 
Commenters  from  government  agencies 
included  law  enforcement  agencies  and 
school  districts. 


Applicability 

Comments:  The  American  Postal 
Workers  Union  (APWU)  stated  that 
postal  workers  should  be  exempt  from 
controlled  substances  testing.  'The  Truck 
Stop  Operators  Association  stated  that 
mechanics  should  be  subject  to  the 
FHWA  rules. 

FHWA  Response:  As  stated  above, 
only  drivers  waived  from  CDL 
requirements  are  similarly  waived  from 
the  alcohol  and  controlled  substances 
testing  regulations.  Mechanics  who  hold 
CDLs  to  operate  CMVs  for  truck  stop 
operators  will  be  required  by  this  rule 
to  submit  to  alcohol  and  drug  testing  if 
they  operate  CMVs  on  public  highways. 

Definitions 

Comments:  One  commenter  stated 
that  the  definition  of  MRO  should 
include  health  care  professionals 
because  the  FHWA  allows  these 
professionals  to  perfonn  medical 
examinations.  One  commenter  at  the 
San  Francisco.  California,  hearing 
recommended  that  a  definition  of 
“verified  negative  test’’  be  included  in 
this  section.  Commenters  to  the  docket 
and  at  the  Washington,  Dd  hearing  that 
the  definition  of  SAP  should  include  a 
“certified  employee  assistance 
professional”,  “occupational  health 
nurse”  and  “certified  addiction 
counselor”.  The  Employee  Assistance 
Professionals  Association  recommended 
that  only  their  members  be  allowed  to 
serve  as  SAPs. 

The  IBT  said  that  “canceled  test” 
should  be  defined  in  part  40,  if  at  all. 

The  IBT  believed  that  the  use  of  the 
word  “adulteration”  in  the  definition  of 
“canceled  test”  was  confusing.  In 
addition,  the  IBT  recommended  that 
MROs  be  required  to  take  MRO  courses 
and  pass  a  qualifying  examination.  The 
IBT  also  believed  that  SAPs  should  be 
certified,  be  in  current  practice  and  have 
appropriate  training. 

FHWA  Response;  The  FHWA  agrees 
with  the  IBT  that  the  definition  of  the 
term  “canceled  test”  was  confusing  and 
has  concluded  that  the  FHWA’s 
restatement  of  part  40  issues  is 
unwarranted.  The  FHWA  has  decided  to 
remove  this  section,  making  part  40 
procedure  for  canceled  tests  to  be  the 
FHWA  standard. 

The  definitions  of  a  SAP.  verified 
negative  test,  and  the  qualifications  of 
MROs  and  SAPs  also  involve 
Department-wide  issues  and  thus  will 
be  controlled  by  regulations  issued  the 
Office  of  the  Seoetary  49  CFR  Part  40, 
See  the  Office  of  the  Secretary’s 
responses  to  these  comments  in  the  final 
rule  amending  part  40,  Docket  No. 
48153,  Procedures  for  Transportation 
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Workplace  Drug  and  Alcohol  Testing 
Programs,  published  elsewhere  in 
today’s  Federal  Register. 

Starting  Date  for  Controlled  Substances 
Testing  Programs 

Comments:  One  commenter  was 
confused  about  the  proposed  382.115(c) 
regarding  employers  who  begin  business 
after  the  second  year  after 
implementation  of  the  rule.  One 
commenter  stated  that  the 
implementation  dates  should  be  the 
same  for  all  employers.  Other 
commenters  believed  that  the  alcohol 
and  controlled  substances  testing 
programs  should  be  implemented 
within  6  months  of  the  effective  date  of 
the  regulations.  The  Montana  Office  of 
Public  Instruction  suggested  that 
implementation  be  delayed  until  July  1, 
1995,  to  allow  Montana  school  districts 
to  minimize  negative  fiscal 
consequences  to  existing  programs. 

FHWA  Response:  Given  its  experience 
administering  the  drug  testing  program 
under  part  391,  subpart  H,  the  FHWA 
believes  that  small  employers  will 
require  more  time  to  implement  chaiiges 
mandated  by  the  Omnibus  Act  than 
large  employers.  Small  entities  may 
have  difficulty  implementing  all  of  the 
requirements  within  one  year.  Larger 
employers,  however,  should  be  able  to 
implement  the  programs  within 
approximately  one  year. 

Accordingly,  large  employers  (fifty  or 
more  drivers)  will  be  required  to 
implement  a  complete,  hilly  operational 
program  that  complies  with  this  rule 
and  part  40  on  January  1, 1995.  Small 
employers  (fewer  than  fifty  drivers) 
must  implement  the  requirements  of 
this  part  and  part  40  on  January  1, 1996. 

Furthermore,  the  Department  has 
decided  that  all  employers  subject  to  the 
current  drug  testing  regulations  at  part 
391,  subpart  H,  must  b^in  split  sample 
collections  and  provide  CMV  drivers  the 
opportunity  for  split  sample 
reconfirmation  of  a  verified  positive 
drug  test  result  within  6  months  from 
today,  in  accordance  with  the  amended 
part  40.  Since  this  only  affects  those 
persons  subject  to  current  drug  testing 
under  subpart  H,  amendatory  language 
has  been  inserted  in  subpart  H  requiring 
this  Department-wide  procedure. 

Controlled  Substances  Testing — General 

Comments:  The  IBT  recommended 
removing  the  reference  to  “prescription 
drug”,  b^use  such  a  reference  was  not 
in  the  present  rule. 

FHWA  Response:  The  FHWA  agrees 
that  the  reference  to  prescription 
controlled  substance  use  should  be 
deleted.  The  FHWA  has  used  the  term, 
“ffierapeutic  drug  use”  in  §  391.97(d) 


and  has  placed  that  phrase  into  this 
rule. 

Pre-Employment/Pre-Duty  Testing 

Comments:  The  International 
Brotherhood  of  Teamsters 
recommended  retaining  the  12-month 
participation  option  which  is  currently 
part  of  the  exception  criteria  in  subpart 
H.  Two  commenters  recommended  that 
employers  be  permitted  to  obtain  and 
use  an  applicant’s  prior  testing 
information  during  the  hiring  process  as 
a  condition  of  employment.  The  OOIDA 
was  opposed  to  requiring  a  driver  to 
sign  an  authorization  for  the  release  of 
test  results  as  a  condition  of 
enmloyment. 

FHWA  Response:  The  subpart  H,  “12 
month  participation  in  a  random  drug 
testing  program”  allowance  will  be 
retained.  49  CFR  391.103(d)(2)(ii)(B). 

See  the  discussion  of  §  382.413  below 
for  a  discussion  of  release  of  previous 
employers’  testing  information. 

Post-Accident  Testing 

Comments:  The  OOIDA  opposed  post¬ 
accident  testing  without  probable  cause. 
Other  commenters  believed  that  the 
term  “safety  sensitive  function”  should 
be  defined.  The  Edison  Electric  Institute 
suggested  that  paragraph  (a)(1)  be 
revised  to  read  •  performing  a 
safety  sensitive  function  with  regard  to 
driving,  loading  or  securing  loads  on 
vehicles  that  are  driven  on  a  public 
highway.”  In  addition,  commenters 
asked  if  continuous  procedural 
instructions  about  post-accident  testing 
would  include  ensuring  that  post¬ 
accident  testing  kits  are  kept  in  each 
vehicle  and  that  reminders  are  posted 
on  bulletin  boards. 

The  ATA  believed  that  post-accident 
testing  should  apply  only  to  those 
drivers  involved  in  a  fatal  accident  for 
which  they  were  issued  a  citation  for  a, 
moving  violation.  One  commenter  was 
opposed  to  the  provision  that  a  citation 
had  to  be  issued.  A  few  commenters 
stated  that  there  should  be  no 
acceptable  reason  for  leaving  the  scene 
of  an  accident. 

One  commenter  believed  that  the 
“tow-away”  requirement  in  accidents 
should  be  replaced  with  minimum 
dollar  amounts.  For  example,  $2,500  for 
“vans”  and  $5,000  for  “buses  and 
trucks”  could  be  used.  Another 
commenter  suggested  that  the  FHWA 
either  require  that  a  blood  test  be 
performed  on  a  driver  who  is 
incapacitated  for  at  least  24  hours  or 
require  a  law  enforcement  official  to 
perform  the  test. 

FHWA  Response:  The  Omnibus  Act 
requires  that  testing  be  conducted  after 
all  fatal  accidents,  regardless  of  whether 


or  not  a  citation  is  issued.  Safety- 
sensitive  functions  are  defined  in 
§  382.107  of  the  rule.  The  regulations 
require  that  the  employer  provide 
employees  with  necessary  post-accident 
information,  procedures,  and 
instructions  so  that  the  employees  may 
be  able  to  comj^  with  the  requirements 
of  this  section.  The  FHWA  believes  that 
the  employer  should  be  given  maximum 
flexibility  in  implementing  the  post¬ 
accident  drug  testing  requirements. 
“Post-accident  testing  kits”  and  bulletin 
board  notices  might  be  possible  options 
for  complying  with  the  regulations,  but 
there  is  no  requirement  to  produce 
either  such  kits  or  notices.  There  is  also 
no  requirement,  or  authorization,  to  take 
specimens  of  any  ki;pd  ft'om  an 
incapacitated  driver  unable  to  consent 
to  testing. 

The  FHWA  believes  that  the  “tow- 
away”  criteria  appearing  in  the 
definition,  adopted  from  49  CFR  390.5, 
is  better  criteria  for  an  accident  because 
property  damage  estimates  sometimes 
chai.ge.  Finally,  it  is  reasonable  to  allow 
dri\  ers  subject  to  post-accident  testing 
to  leave  the  scene  of  the  accident  for 
medical  and  other  emergencies. 

Random  Testing 

Comments:  One  commenter  was 
opposed  to  any  random  testing  for 
controlled  substances.  A  few 
commenters  recommended  testing  by 
employers.  Though  not  proposed,  other 
commenters  recommended  that  the  drug 
testing  be  done  at  the  roadside  by 
government  officials. 

Although  the  FHWA  did  not  provide 
any  options  for  a  random  testing  rate  in 
the  drug  testing  NPRM,  many 
commenters  recommended  rates 
differing  from  50%. 

One  commenter  suggested  that  a 
statement  should  be  added  to  this 
section  regarding  the  legality  of 
requiring  an  employee  to  submit  to 
testing  on  off-duty  time.  Another 
commenter  questioned  the  requirement 
to  perform  random  selections  at  least 
quarterly. 

FHWA  Response:  For  a  discussion  of 
adjusting  the  random  drug  testing  rate 
in  a  manner  similar  to  the  alcohol 
testing  rate  adjustment  provided  in  this 
rule,  see  the  NPRM  published  elsewhere 
in  today’s  Federal  Register. 

To  preserve  randomness  and  the 
deterrent  value  of  the  program,  drivers 
must  have  an  equal  chance  of  being 
randomly  tested  throughout  the  year. 
Due  to  the  varying  sizes  of  employers, 
however,  nowhere  in  the  rule  is  it 
required  that  random  selection  be  made 
at  least  on  a  quarterly  basis  for  all 
employers.  The  rule  merely  requires 
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that  testing  be  spread  reasonably 
throughout  the  year. 

As  stated  above,  the  time  spent 
performing  most  tests  must  be  logged  as 
on  duty.  CcNnpensation  arrangements 
between  drivers  and  their  employers  is 
beyond  the  scope  of  FHWA  regulatory 
authority. 

Reasonable  Suspicion  Testing 

Comments:  One  commenter  suggested 
that  the  supervisor’s  observations 
leading  to  a  reasonable  suspicion  test  be 
documented  within  two  hours  of  the 
observation.  Another  suggested  that  the 
time  requirement  for  documentation  be 
reduced  to  within  two  to  six  hours  from 
the  24  hours  provided  in  the  proposal. 
One  commenter  stated  that 
documentation  should  not  be  attached 
to  the  results,  but  should  be  available 
upon  request. 

FHWA  Response:  The  FHWA 
currently  requires  in  49  CFR  §  391.99(d) 
that  documentation  of  reasonable 
suspicion  determinations  for  drug  tests 
be  completed  within  24  hours  of  the 
observed  behavior  or  before  the  results 
of  the  tests  are  received,  whichever  is 
earlier.  There  is  no  requirement  that  the 
written  documentation  for  a  reasonable 
suspicion  test  be  attached  to  the  test 
result  itself. 

This  requirement  is  being  carried  over 
for  drug  testing  only  in  this  rule.  An 
employer  may  need  more  than  two  or 
six  hours  to  document  a  reasonable 
suspicion  test.  The  24  hour  period 
should  allow  documentation  to  occur  by 
the  next  day’s  shift  at  the  latest  because, 
in  most  situations,  test  results  will  not 
be  available  within  24  hours. 

Written  documentation  is  required  for 
reasonable  suspicion  drug  testing,  but 
not  alcohol  testing,  because  of  tlra 
greater  difficulty  in  recognizing 
indications  of  drug  use.  Unlike  alcohol 
use,  drug  use,  largely  because  of  its 
general  illegality,  is  not  something  with 
which  most  people  are  widely  familiar. 
The  physical  effects  may  also  be  more 
subtle,  even  to  those  exposed  to  drug 
use  and  to  professional  Drug 
Recognition  Experts  (DRE).  While  60 
minutes  of  training  in  the  indicators  of 
drug  use  is  required  by  the  rule,  it  is  not 
expected  to  transform  employers  into 
DREs. 

Documentaticm  will  allow  employers 
to  review  reasonable  suspicion 
determinations  made  by  its  officials.  By 
comparing  the  observations  recorded 
before  both  positive  and  negative  test 
results,  employers  may  be  able  to 
evaluate  patterns  or  procedures  which 
are  affecting  the  efficacy  of  reasonable 
suspicion  testing,  and  make  changes 
accordingly.  In  this  way,  documentation 
should  also  serve  to  reduce  the  potential 


fcv  the  use  of  reasonable  suspicion 
testing  as  a  method  of  harassing  drivers. 

Exceptions  for  Testing  Performed  by 
Consortiums 

Comments:  One  commenter  stated 
that  this  section  mnits  certifications 
from  other  employers  for  trip  lease, 
interchan^,  or  contract  drivers. 

FHWA  Response:  Because  the 
exception  is  being  moved  to  the  pre¬ 
employment/pre-duty  testing  section, 
certifications  for  trip  lease,  interchange, 
or  contract  drivers  are  still  acceptable. 

Split  Sample  Testing 

Comments:  A  number  of  commenters 
were  in  favor  of  the  section  as  proposed. 
One  of  them  stated  that  it  provides 
further  protection  of  privacy  and  due 
process  rights. 

The  ATA  stated  that  . split  sample 
testing  should  only  be  required  for 
reasonable  suspicion  testing.  One 
commenter.  the  Food  Marketing 
Institute  (FMI).  stated  that  there  has 
been  no  demonstrated  need  for  split 
samples  and  suggested  that  split 
samples  be  allowed  as  an  option.  The 
FMI  recommended  that  an  employer  be 
allowed  to  choose  the  testing  1^  and 
require  the  employee  to  pay  for  testing. 
One  conunenter  believed  that  the 
employer  should  not  have  to  pay  for  the 
split  sample  test.  Another  commenter 
suggested  that  the  FHWA  allow  the 
same  laboratory  to  test  the  split  sample 
so  that  employers  could  avoid  both  the 
additional  cost  of  blind  sample  testing 
and  the  necessity  of  a  contract  with 
another  laboratory. 

STA  United  believed  that  part  40  and 
part  382  should  explain  which  sample 
is  primary  and  which  is^secondary  by 
milliliter  example.  STA  United  stated 
that  split  sample  testing  is  costly.  The 
California  Department  of  Personnel 
Administration  was  opposed  to  split 
sample  testing. 

FHWA  Response:  Because  split 
sample  testing  involves  the  issue  of 
testing  methodology,  the  regulations  on 
split  sample  testing  are  being  written  by 
the  Office  of  the  S^etary.  The  FHWA 
has  decided  to  remove  this  section  and 
defer  to  the  requirements  in  part  40.  See 
the  part  40  rulemaking  published 
elsewhere  in  today’s  Federal  Register, 
Procedures  for  Transportation 
Workplace  Drug  and  Alcohol  Testing 
Program. 

Canceled  Tests 

Comments:  Several  commenters  to 
this  section  agreed  with  it  as  written 
and  cited  the  deterrent  effect.  One 
commenter  recommended  that  a  retest 
should  be  performed  if  the  employer 
requests  it.  Other  commenters 


recommended  adding  canceled,  follow¬ 
up,  random,  and  reasonable  suspicion 
tests  to  those  that  require  a  driver  to 
resubmit  a  sample.  One  commenter 
stated  that  the  requirements  of  this 
section  were  burdensome  and  costly 
and  should  be  the  responsibility  of  the 
testing  laboratories  and  MRO. 

FHWA  Response:  Because  canceled 
tests  involve  testing  procedures 
applicable  to  all  modes  of  DOT,  the 
FHWA  has  decided  to  remove  this 
section  and  defer  to  the  requirements  in 
part  40.  See  the  part  40  rulemaking 
published  elsewhere  in  today’s  Federal 
Register.  Procedures  for  Transportation 
Workplace  Drug  and  Alcohol  Testing 
Program. 

Laboratory  Notifications 

Comments:  The  California 
Department  of  Personnel  * 

Administration  suggested  that 
laboratory  reports  be  sent  directly  to  the 
employer, 

FHWA  Response:  The  FHWA  has 
decided  to  remove  this  section  and  defer 
to  the  requirements  in  part  40.  See  the 
part  40  rulemaking  published  elsewhere 
in  today's  Federal  Register.  Procedures 
for  Transportation  Workplace  Drug  and 
Alcohol  Testing  Program. 

Medical  Review  Officer  Notifications  to 
the  Tested  Individual 

Comments:  One  commenter  stated 
that  the  prescription  medication 
affirmative  defense  to  allegations  of 
driving  while  using  a  controlled 
substance  should  1^  removed.  STA 
United  stated  that  if  a  MRO  does  not 
make  contact  with  the  employee,  the 
MRO  must  include  complete 
documentation  with  the  hard  copy  test 
result.  The  California  Department  of 
Personnel  Administration  believed  that 
the  time  limit  allowed  for  a  MRO  review 
should  be  restricted.  The  Department 
also  believed  that  the  employer  should 
instruct  the  employee  to  be  available  for 
a  MRO  contact;  the  MRO  to  contact  the 
employer  within  three  days  if  unable  to 
contact  the  employee;  and  the  employee 
to  contact  the  MRO  within  three  days. 
One  commenter  supported  the 
requirement  for  the  employer  to  contact 
the  empffoyee  promptly  if  the  MRO  is 
unable  to  reach  the  employee. 

FHWA  Response:  Because  MRO 
notification  to  the  tested  individual 
involves  a  multi-modal  procedural 
issue,  the  FHWA  has  decided  to  remove 
this  section  and  defer  to  the 
requirements  in  part  40.  See  the  part  40 
rulemaking  published  elsewhere  in 
today’s  Federal  Register,  Procedures  for 
Transportation  Workplace  Drug  and 
Alcohol  Testing  Program. 
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Medical  Review  Officer  Notification  to 
the  Employer 

Comments:  One  commenter  believed 
that  the  MRO  should  be  required  to 
send  a  signed  written  notification  to  the 
employer  within  three  days  of  the 
MRO's  final  completion  of  paperwork 
necessary  to  generate  the  final  report. 
Another  commenter  recommended  that 
the  MRO  be  allowed  fourteen  days  to 
mail  the  results. 

One  commenter  recommended  that 
the  MRO  should  only  be  permitted  to 
use  electronic  transmission  devices 
which  provide  confidentiality  of  results; 
MROs  should  not  be  permitted  to  use  a 
facsimile  machine.  Another  commenter 
supported  the  use  of  facsimile  machines 
to  transmit  controlled  substances  test 
results.  One  commenter  believed  that  a 
written  report  of  the  results  was  a 
burdeif;  the  MRO  should  only  be 
required  to  review  and  certify  the 
results.  STA  United  recommended  that 
the  “three  day  mail”  requirement  be 
clarified.  The  commenter  also  stated 
that  the  requirement  that  the  name  of 
the  donor  be  provided  by  the  MRO 
compromises  privacy. 

FHWA  Response:  A  signed,  written 
notification  from  the  MRO  to  the 
employer  identifying  the  driver  and  test 
results  is  essential  to  the  effective 
administration  of  this  rule.  If  a  motor 
carrier  allows  an  MRO  to  report 
controlled  substances  test  results  by  the 
use  of  a  facsimile  machine,  the 
employer  must  control  access  to  reports 
transmitted  in  this  maimer. 

The  FHWA  also  disagrees  with  the 
comment  that  the  MRO  should  be 
required  to  send  signed  written 
notification  within  three  days  of  the 
MRO’s  final  completion  of  paperwork 
and  the  commenter  who  recommended 
that  the  MRO  be  allowed  fourteen  days 
to  mail  the  test  results.  Three  business 
days  after  completion  of  the  MRO’s 
review  of  the  test  result  is  sufficient 
time  to  both  generate  a  controlled 
substances  test  result  report  and  begin 
the  report  transmission  process  to  the 
employer.  Certain  tests,  such  as  a  pre¬ 
employment/pre-duty  or  retum-to-duty 
test,  require  the  employer  to  receive  a 
negative  test  result  before  allowing  the 
employee  to  perform  a  safety  sensitive 
function.  An  excessive  time  limit  in 
obtaining  a  controlled  substances  test 
result  may  affect  an  employee’s 
livelihood. 

Employer  Notifications 

Comments:  One  commenter 
recommended  that  the  employer  not  be 
required  to  notify  pre-employment 
controlled  substances  test  subjects  that 
the  MRO  was  unable  to  contact  them. 


unless  they  requested  the  results  of  the 
tests.  One  commenter  stated  that  it  is 
unrealistic  to  require  an  employer  to 
contact  applicants  who  tested  positive 
for  a  controlled  substance  because  they 
probably  no  longer  want  the  job. 

The  Garolina  Power  &  Light  believed 
that  there  should  be  no  requirement  that 
employees  be  notified  after  every  test. 
Employers  should  be  allowed  to 
communicate  the  test  results  in  their 
own  way. 

FHWA  Response:  Notifying  the  driver 
of  positive  test  results  is  essential  to 
fairness.  The  procedures  contained  in 
subpart  H  and  included  in  this  rule  are 
adequate  to  ensure  notification.  Yet,  it  is 
desirable  that  review  of  applicant’s  tests 
be  concluded  in  some  way.  In  the 
current  drug  testing  program,  tests  are 
conducted  and  MROs  hold  results 
indefinitely  until  a  driver  is  contacted. 

It  is  only  at  the  point  that  a  driver  is 
contacted  that  the  five  day  period  begins 
to  run  to  verify  a  confirmed  positive  test 
result.  To  remedy  that  situation,  under 
this  final  rule,  an  employer  is  required 
to  make  a  reasonable  effort  to  contact 
the  applicant  and  inform  the  applicant 
that  he/she  must  contact  the  MRO 
immediately.  If  the  applicant  does  not 
contact  the  MRO  after  5  days,  the  MRO 
will  verify  the  test  as  positive  and  close 
the  donor’s  file  rather  than  leave  it  open 
indefinitely. 

Laboratory  Recordkeeping  and  Record 
Retention 

Comments:  The  IBT  believed  that 
because  the  requirements  of  this  section 
are  adequately  addressed  in  part  40,  the 
section  should  be  removed.  'The  OOIDA 
was  in  support  of  this  section. 

FHWA  Response: 'The  FHWA  agrees. 
This  section  is  removed. 

Medical  Review  Officer  Recordkeeping 
and  Record  Retention 

Comments:  Some  commenters  stated 
that  they  saw  no  compelling  reason  for 
this  requirement  and  recommended  that 
employers  be  permitted  to  be  the 
custodians  of  test  results. 

FHWA  Response:  The  FHWA  does  not 
agree  that  employers  should  be  the  sole 
custodians  of  test  results.  Because  the 
MRO  makes  controlled  substances  test 
determinations,  the  MRO  must  also 
retain  copies  of  test  results  as  a  back-up 
and  for  use  in  compliance  enforcement 
and  in  resolving  potential  disputes 
involving  test  results. 

Employer  Record  Retention 

Comments:  The  OOIDA  was  in  favor 
of  the  regulaticms  as  proposed.  Mobile 
Laboratory  Services  recommended  that 
employers  be  allowed  to  retain  any  copy 
of  the  custody  and  control  form  because 


employers  often  do  not  get  the  copy  that 
shows  the  controlled  substances  test 
results  from  the  MRO. 

Roadway  Express  Inc.  and  ATA 
recommended  that  the  record  retention 
period  should  be  reduced  to  three  years, 
consistent  with  other  FHWA  record 
retention  requirements.  The  Baltimore 
Gas  &  Electric  Company  believed  that  a 
retention  period  should  be  assigned  to 
each  record  to  eliminate  errors  in  their 
maintenance. 

FHWA  Response:  The  FHWA 
disagrees  with  the  commenter  who 
stated  that  the  employer  be  allowed  to 
retain  any  copy  of  the  custody  and 
control  form  bi^use  employers  do  not 
always  receive  the  employer  copy  of  the 
form.  The  employer  is  required  to  retain 
the  employer’s  copy  of  the  custody  and 
control  form,  and  not,  for  instance,  the 
copy  of  the  form  which  the  testing 
laboratory  sends  to  the  MRO.  The  MRO 
might  change  a  laboratory  confirmed 
positive  test  result  to  a  verified  negative 
test  result  after  affording  the  donor  an 
opportunity  to  present  an  affirmative 
defense. 

'The  FHWA  believes  it  must  remain 
consistent  with  the  other  operating 
Administrations  who  all  have  a  five  year 
recordkeeping  requirement  for  positive 
test  results. 

Reporting  of  Results  in  a  Management 
Information  System 

Comments:  One  commenter  stated 
that  the  amount  of  information 
submitted  in  response  to  the  aimual 
reporting  requirement  should  be 
dependent  on  the  number  of  persons 
subject  to  the  rule.  The  DOT  should 
provide  the  annual  reporting  form  and 
alcohol  testing  form  free  of  charge.  One 
commenter  suggested  that  the  reporting 
year  should  be  July  1  through  June  30 
with  the  due  date  in  August  of  each 
year.  Conoco  Inc.  objected  to  the 
proposed  annual  reporting  requirement 
and  suggested  continuation  of  the 
current  system. 

FHWA  Response:  Aimual  reporting  of 
results  will  assist  the  FHWA  in 
determining  the  need  for  future  action 
on  the  programs.  Without  such 
information,  the  FHWA  has  no  way  of 
discovering  whether  the  use  of  drugs 
and/or  alcohol  is  decreasing  or 
increasing.  This  information  is  needed 
to  reassess  such  things  as  the  efiicacy  of 
the  program,  the  random  testing  rate, 
the  need  for  various  types  of  testing 
programs,  and  whethCT  additional  . 
countermeasures  are  necessary.  Though 
the  FHWA  wishes  to  simplify 
recordkeeping,  it  must  maintain  similar 
recordkeeping  requirements  as  other 
DOT  modes,  especially  for  those 
employers  subject  to  the  jurisdiction  of 
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two  or  more  Administrations.  The 
calendar  year  is  used  as  the  reporting 
year.  The  model  forms  provided  with 
this  rule  may  be  used  to  compile  the 
annual  report. 

Access  to  Individual  Records 

Comments:  Many  commenters 
expressed  their  frustration  with  the  lack 
of  a  system  of  drug  testing  information 
under  the  current  drug  testing  rule. 

Many  responded  favorably  to  the 
question  in  the  NPRM’s  preamble  about 
making  release  of  such  information  a 
condition  of  employment  as  a  driver. 
Some  went  so  far  as  to  say  that  the 
program  was  meaningless  without  some 
system,  because  drivers  who  test 
positive  merely  go  to  work  for  another 
employer  without  ever  being  recertified 
as  medically  qualified  or  taking  a 
retum-to-duty  test.  Other  commenters 
strongly  opposed  requiring  information 
sharing  as  a  violation  of  privacy  rights. 

FHWA  Response:  The  FHWA  agrees 
that  the  lack  of  shared  information  has 
left  the  ciurent  drug  testing  program 
with  a  large  hole  through  which  drivers 
can  avoid  the  purpose  of  the  program — 
to  deter  drug  use  by  drivers.  Some 
drivers  are  continuing  to  use  drugs,  and 
when  caught,  merely  change  employers. 
Section  382.413  of  this  final  rule  has 
been  designed  to  ensure  that  drivers 
complete  the  required  rehabilitation  and 
retum-to-duty  tests.  By  making  the 
information  releasable  only  pursuant  to 
the  driver’s  consent,  privacy  concerns  • 
are  obviated. 

Required  Evaluation  and  Testing 

Comments:  NSWMA  recommended 
that  drivers  who  have  tested  positive  for 
controlled  substances  only  be  allowed 
to  perform  safety-sensitive  functions 
necessary  to  respond  to  an  emergency 
under  a  motor  carrier  or  government 
escort. 

FHWA  Response:  Though  not  stated 
expressly  In  the  rule,  it  is  reasonable  to 
allow  a  driver  to  temporarily  continue 
to  perform  safety-sensitive  ftinctions 
after  a  violation  of  the  mle’s 
prohibitions  in  an  emergency  situation. 
In  such  a  situation,  an  employer  or 
government  official  may  not  always  be 
available  to  oversee  the  driver’s  action. 
For  example,  a  driver  who  has  violated 
the  rules  may  move  a  truck  carrying 
hazardous  materials  oft  of  a  bridge  or  a 
railroad  track  crossing.  These  types  of 
instances  will  be  rare.  If  the  driver  is  the 
only  available  person  at  the  scene 
capable  of  eliminating  the  imminent 
danger  of  a  threat  to  public  safety,  the 
driver  should  be  allowed  to  perform  the 
safety-sensitive  function  only  imtil  the 
danger  has  ceased. 


Disqualifications  and  Penalties 

Comments:  The  IBT  stated  that  a  one 
year  loss  of  driving  privileges  for  a 
refusal  to  submit  to  a  required  test  is 
unduly  harsh.  A  refusal  to  test  should 
be  the  same  |>enalty  as  a  positive 
controlled  substances  test.  The  xmion 
stated  that  often  it  is  unclear  whether  or 
not  the  driver’s  words  or  behavior 
constituted  a  refusal  tone  tested. 

The  ATA  recommended  that  an 
employee  who  tests  positive  for  a 
controlled  substances  test  also  be 
disqualified  for  120  days  for  each 
violation.  DAC  Services  stated  that  the 
penalties  proposed  in  the  NPRM  should 
be  made  stricter,  with  the  penalty  for 
testing  positive  at  least  as  severe  as  a 
refusal  to  be  tested.  Roadway  Express 
Inc.  recommended  a  120  day 
disqualification  for  the  first  offense  and 
a  lifetime  disqualification  for  the  second 
offense.  The  employer  stated  that  the 
mere  testing  or  even  detection  without 
significant  job  consequences  for  positive 
tests  will-not  deter  controlled 
substances  use.  National  MRO  stated 
that  a  verified  positive  test  after  a  fatal 
accident  should  trigger  stricter  penalties 
in  addition  to  barring  a  driver  from 
holding  a  CDL  Another  consortium. 
Bensinger/Dupont  Inc.,  opposed  the  60 
day  disqualification  for  a  second 
positive  controlled  substances  test, 
recommending,  instead,  a  minimum  of 
six  random  follow-up  tests. 

FHWA  Response:  The  FHWA  has  not 
included  any  CDL  suspensions  or  other 
disqualifications  from  the  final  rule, 
including  for  a  refusal  to  test.  The  only 
driving  prohibition  period  for  a 
controlled  substances  violation  is 
similar  to  that  for  alcohol — completion 
of  rehabilitation  requirements  and  a 
ret\im-to-duty  test  with  a  negative 
result. 

Motor  Carrier  Obligation  to  Promulgate 
a  Policy  on  the  Misuse  of  Controlled 
Substances 

Comments:  The  ATA  and  the 
Roadway  Express  Inc.  stated  that  the 
proposed  NPRM  details  the  educational 
material  requirements  to  such  a  degree 
that  the  employer  is  unduly  restricted  in 
material  development.  Both  commenters 
recommended  that  the  employee  have 
access  to  this  information  upon  request 
rather  than  requiring  an  employer  to 
provide  every  covert  employee  with  a 
copy  of  the  material.  The  employee  does 
not  need  to  be  informed  of  the 
controlled  substances  testing  procedures 
because  they  are  already  in  the 
Department’s  regulations  if  the 
en^oyee  wishes  to  consult  them. 

The  IBT  recommended  at  least  one 
hour  of  training.for  employees 


conducted  by  an  instructor  who  is  able 
to  answer  questions  ftom  the 
participants,  rather  than  the  proposed 
requirement  to  notify  employees  of  the 
availability  of  this  material. 

FHWA  Response:  The  FHWA  believes 
that  the  motor  carrier  is  not  unduly 
restricted  in  educational  material 
development.  The  final  rule  contains 
the  minimum  required  educational 
material  content.  The  FHWA  allows  the 
employer  considerable  latitude 
regarding  additional  materials  and  the 
form  of  dissemination.  A  live 
presentation  is  not  required.  The 
regulations  require  that  the  educational 
materials  must  be  provided  to  the 
employee  and  that  the  employee  and 
employer  sign  the  employer’s  notice  of 
the  availability  of  the  materials. 

Controlled  Substance  Training  for 
Supervisors  and  Company  Officials 

See  Limitations  on  Alcohol  Use  by 
Transportation  Workers  for  discussion 
of  this  section. 

Referral,  Evaluation  and  Treatment 

See  Limitations  on  Alcohol  Use  by 
Transportation  Workers  for  discussion 
of  this  section. 

PART  395— HOURS  OF  SERVICE  OF 
DRIVERS 

Definitions 

Comments:  Several  commenters 
supported  requiring  time  spent  in  the 
controlled  substances  testing  process  as 
on-duty  time.  The  IBT  recommended 
including  time  spent  traveling  to  and 
from  the  collection  site  as  on-duty  time. 
Other  commenters  stated  that  the 
definition  of  on-duty  time  should 
include  retum-to-duty  testing. 

The  Western  Company  believed  that 
including  testing  as  on-duty  time  would 
cause  a  significant  burden  on  the 
industry. 

FHWA  Response:  See  the  response  to 
comments  under  Docket  MC-92-19 
above. 

D.  Docket  No.  MC-116 — Other 
Comments  Regarding  Controlled 
Substances  Testing 

Comments:  The  ATA  stated  that 
physiciahs  who  perform  biennial 
m^ical  examinations  and  prospective 
employers  should  have  access  to  prior 
controlled  substances  test  results 
without  the  need  for  an  employee’s 
authorization. 

The  regulations  require  a  CMV  driver 
who  receives  a  citation  in  an  accident  to 
be  tested,  yet  the  employee  may  not 
receive  the  citation  until  days  after  the 
accident,  when  any  controlled 
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std>staiice8  in  the  body  present  during 
the  aeddeni  have  disdpated. 

The  ATA  stated  that  part  394  of  the 
FMCSRs  requires  a  motor  carrier  to 
notify  the  FHWA  oi  a  fBtality.^The 
requirement  to  report  omtr^ed 
substances  test  results  poses  dii&cuhies, 
they  believe,  because  it  may  take  up  to 
10  days  to  receive  a  contrc^led 
substances  test  result 
FHWA  BespMtae:  The  elimination  of 
periodic  controlled  substances  testing 
obviates  any  need  to  provide  for  the 
release  of  prior  controlled  substances 
testing  inkwmation  to  physicians. 
Previous  employers  may  release  prior 
controlled  substances  test  results  to 
prospective  employers,  but  only  with 
the  oriver’s  written  consent 
The  FHWA  does  not  believe, 
however,  that  32  hours  is  an 
extraordinary  time  period  fo  conduct  a 
controlled  substances  test  If  a  citation 
is  issued  within  32  hours  of  the 
accident,  a  test  must  be  conducted. 

Notification  to  FHWA  by  the 
employer  is  no  longer  required  after  any 
accidrats.  becaiise  part  394  of  the 
FMCSRs  has  been  eliminated.  See  58  FR 
6726,  February  2. 1993.  Therefore,  a 
motor  carrier  no  longer  has  to  notify  the 
FHWA  regarding  controlled  substances 
test  results  as  part  of  a  fatal  accident 
report. 

CoiTunents:  The  College  of  American 
Pathologists  stated  that  §  391.115(b)  of 
the  FM^Rs  makes  the  driver 
responsible  for  collecting  the  required 
sample  and  forwarding  it  to  a  National 
Institute  of  Drug  Abuse  certified 
laboratory.  The  Colle«  stated  that  the 
motor  carrier  should  be  responsible  for 
ensuring  that  the  required  sample  is 
collected  and  sent  to  a  proper 
laboratory. 

FHWA  Response:  The  final  rule 
requires  an  employer  to  provide 
necessary  post-accident  information, 
procedures,  and  instructions  to  the 
employee  prior  to  the  operation  of  a 
Cb^  so  thi^  the  employee  is  able  to 
comply  with  post-accident  testing 
requirements.  An  employer  will  not 
have  control  over  a  (^ver  after  all 
accidents.  The  driver  is  responsible  in 
some  situations  to  ensiixe  collection  of 
a  specimen  or  sample. 

Section-by-Section  Analysis 
The  Department-wide  comnKm 
preamble.  Limitation  on  A}cob<^  Use  by 
Transportation  Workers,  published 
elsewhere  in  today’s  Federal  Register, 
should  be  reviewed  for  a  discussion  of 
each  section’s  common  requiremoits 
and  intent.  Discussiem  in  the  common 
preamble  is  not  repeated  here.  This 
analysis  is  confin^  to  the  sections  and 
parts  of  sections  which  are  not 


considered  in  the  part  of  the  common 
preamble  entitled,  *X}verview  of  the 
Operating  Administration’s  Pinal 
Rules.” 

The  drug  and  akohed  testing 
requirements  are,  to  the  extent  possible, 
identical.  For  example,  the  preemptive 
effects  of  the  Omnibus  Act  are  the  same 
for  both  the  alcohol  and  drug  elements 
of  the  program,  dhd  is  discu»wd  as  a 
whole.  In  ctmtrast,  there  Is  a  difference 
between  the  exception  criteria  to  a  pre- 
employment  akxmol  test  and  a  pre¬ 
employment  drug  test,  and  both 
proviskms  are  discussed. 

Subpart  A— Oeneral 

Section  382.W1  Purpose 

The  purpose  of  this  rule  Is  to  establish 
employer-based  akc^)  and  controlled 
subet«x»3  testing  {wograms  to  help 
prevent  accidents  and  infuries  resulting 
Iroro  the  misuse  of  akohol  and 
controlled  substances  by  drivers  of 
commercial  motor  vehkks.  This  rule 
prohibits  any  akohol  misuse  that  could 
affect  perfmmance  of  driving  a  CMV, 
incluaing:  (1)  Use  on  the  fob;  (2)  use 
during  fcHir  hoius  befm  driving  a 
CMV;  (3)  having  prohibited 
concentratkms  of  akx^l  in  the  system 
while  driving  CMVs;  (4)  use  during  9 
hours  following  an  accident;  end  (5) 
refusal  to  take  a  required  test  This  rule 
prohibits  any  controlled  substances  use, 
without  a  licensed  doctor  of  medicine  or 
osteopathy's  written  prescription. 

Thu  rule  requires  pre-employment, 
reasonable  suspicion,  random,  post¬ 
accident.  retum-to-duty  and  follow-up 
testing  using  fHtxediues  specified  in  49 
CFR  part  40.  These  procedures  use  an 
evidratial  breath  testing  device  for 
alcohol  testing.  For  contitdled 
substances  testing,  \irine  specimen 
collection  and  testing  by  a  laboratory 
certified  by  the  Department  of  Hmlth 
and  Human  Services  is  required. 
Additional  testing  under  the  authority 
of  this  rule  for  drugs  other  than  those 
specified  in  part  40,  without  the 
permission  of  the  Department,  is  strictly 
prohibited.  The  primary  purpose  of  the 
testing  provisioTU  is  to  d^er  misuse  of 
alcohol  and  controlled  substances. 

Following  a  determination  that  an 
employee  has  misused  ak(^l,  this  rule 
requires  the  employee’s  removal  from 
safety-related  functions  and  provides 
minimum  requirements  for  return  to 
performance  of  safety-sensitive 
functions: 

(1)  Following  a  determination  that  the 
employee  has  violated  the  alcohol 
prohibitions  in  subpart  B  of  these  rules, 
including  having  a  test  result  of  0.04 
BAC  or  greater,  an  employee  must  be 
removed  from,  and  cannot  be  returned 


to,  a  safety-sensitive  function  until,  at  a 
minimum. 

(a)  The  employee  undergoes 
evaluation,  and  where  necessary, 
rehabilitation. 

(b)  A  substance  abuse  mofessional 
determines  that  the  employee  has 
successfulfy  complied  wim  any 
reouired  rehabihtation,  and 

The  employee  undergoes  a  retum- 
to-duty  test  with  8  result  of  less  than 
0.02. 

|2)  An  employee  with  an  akohol 
concentration  of  0i.02  or  greater  but  less 
than  0.04  is  not  permitted  to  perform 
safety-sensitive  nmetions  for  a 
minimum  of  24  hours. 

(3)  Following  a  determination  that  an 
employee  has  misused  controlled 
substances,  as  determined  throu^ 
testing,  this  rule  requires  the  emplo3rer 
to  remove  the  empl^ee  from  safety- 
related  functions  until,  at  a  minimum, 

(a)  The  empkyee  undergoes 
evaluation,  and  where  necessary, 
rehabilitation. 

(b>  A  shfostance  abuse  professional 
determines  that  the  employee  has 
successfully  complied  with  any 
reouired  rehabilitation,  and 

(c)  The  employee  takes  a  ret\im-to* 
duty  test  with  a  verified  negative  test 
result 

This  rule  mandates  reporting  and 
recordkeeping  requirements  and 
provide  for  akxmol  and  controlled 
substances  misuse  information  for 
employees,  supervisee  training,  and 
referral  of  employees  to  substance  abuse 
professionals  (SAP). 

Section  382.103  Applicability 

The  FHWA's  existing  drug  rules 
generally  cover  persons  who  perform 
sensitive  safety-related  functions  in 
interstate  commercial  transportation  on 
highways.  They  affect  approximately  3 
million  persons  and  include  commercial 
truck  and  motor  coach  drivers.  ’This 
final  rule  for  akohol  and  controlled 
substances  testing  covers  the  same 
population,  but  also  extends  coverage  to 
both  inter-  and  intrastate  truck  and 
motor  coach  operations  (including  those 
operated  by  F^eral,  State  and  local 
government  agencies,  church  and  dvic 
organizations,  Indian  tribes,  farmers, 
custom  harvesters,  for-hire  and  private 
companies)  as  required  by  the  Omnibus 
Act.  This  increases  the  total  number  of 
persons  covered  by  the  alcohol  and 
controlled  substances  testing  rules  to 
over  6  million. 

The  FHWA’s  rule  focuses  on  function 
rather  than  a  defined  job  or  position.  An 
individual’s  job  may  encompass  several 
different  functions,  some  of  which  are 
not  safety-sensitive.  Since  alcohol  is  a 
legal  substance,  alcohol  use  is  relevant 
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only  to  the  extent  its  use  coincides  with 
performance  of  a  safety-related  function. 
As  a  safety  regulatory  matter,  for 
example,  the  rule  does  not  prohibit  a* 
school  bus  driver  from  having  a  drink 
before  or  while  performing  functions 
that  are  not  safety-sensitive  (as  long  as 
no  other  regulation  is  violated).  For 
example,  if  the  school  bus  driver  is 
receiving  all-day  training  on  retirement 
planriing  along  with  non-safety 
employees  and  the  other  employees  can 
have  a  drink  at  limch.  the  school  bus 
driver  may  also,  provided  the  driver 
will  not  be  operating  a  school  bus 
within  4  hours. 

Testing  only  applies  to  drivers 
operating  in  the  United  States. 

Consistent  with  CDL  requirements,  this 
rule  does  not  apply  to  drivers  operating 
outside  the  50  States  and  the  District  of 
Columbia.  Drivers  operating  in 
territories  of  the  United  States,  such  as 
Guam  or  Puerto  Rico,  therefore,  are  not 
covered  by  this  rule. 

At  this  time,  testing  also  does  not 
apply  to  those  drivers  who  operate  in 
the  United  States,  but  normally  report 
for  duty  in  a  foreign  country,  whether  or 
not  the  employer  is  foreign-owned  or 
the  employee  is  a  foreigner.  An  NPRM, 
published  elsewhere  in  today’s  Federal 
Register,  proposes,  however,  to  add 
foreign-based  drivers  operating  in  the 
United  States  to  the  program.  In  the 
meantime,  only  foreign  and  American 
citizens  who  report  for  duty  at  an 
employer’s  terminal  in  the  United  States 
are  subject  to  these  requirements. 

Section  382.105  Testing  Procedures 

The  final  rule  requires  that  employers 
ensxire  that  all  alcohol  and  controlled 
substances  testing  conducted  under 
these  rules  complies  with  the 
procedures  in  the  amended  49  CFR  part 
40.  See  Procedures  for  Transportation 
Workplace  Drug  and  Alcohol  Testing 
published  by  the  Department  elsewhere 
in  today’s  Federal  Register.  The  FHWA 
rule  incorporates  by  reference  the 
amended  49  CFR  part  40. 

Section  382.107  Definitions 
See  Limitations  on  Alcohol  Use  by 
Transportation  Workers,  published 
elsewhere  in  today’s  Federal  Register. 

Section  382.109  Preemption  of  State 
and  Local  Laws 

See  Limitations  on  Alcohol  Use  by 
Transportation  Workers,  published 
elsewhere  in  today’s  Federal  Register. 

Section  382.  Ill  Other  Requirements 
Imposed  by  Employers 

See  Limitations  on  Alcohol  Use  by 
Transportation  Workers,  published 
elsewhere  in  today’s  Federal  Register. 


Section  382. 113  Requirement  for 
Notice 

Before  performing  an  alcohol  or 
controlled  substances  test  under  these 
rules,  the  employer  must  notify  the 
driver  being  tested  that  the  alcohol  or 
controlled  substances  test  being 
administeredns  required  by  the  rule. 

The  notice  can  be  oral  or  written.  Use 
of  the  U.S.  Department  of 
Transportation  Breath  Alcohol  Testing 
Form  or  the  controlled  substances 
custody  and  control  form,  whichever  is 
appropriate,  may  serve  as  the  required 
notice.  An  employer  shall  not  falsely 
represent  that  a  test  administered  under 
their  own  or  other  authority 
independent  of  FHWA’s  authority  is 
being  administered  under  FHWA 
requirements. 

Section  382. 115  Starting  Date  for 
Testing  Programs 

Interstate  motor  carriers  subject  to  49 
CFR  part  391,  subpart  H  prior  to  the 
effective  date  of  this  rule  must 
implement  the  split  sample  urine 
collection  procedure  within  six  months 
of  the  publication  date  of  this  final  rule. 
The  split  sample  urine  collection 
procedures  for  controlled  substances 
testing  have  been  codified  in  the 
regulations  since  the  original  FHWA 
controlled  substances  testing  regulations 
went  into  effect  on  December  21, 1988, 
though,  until  now,  it  was  merely  an 
option  and  not  required.  See  49  CFR 
40.25(0(10).  Therefore,  employers 
ciurently  subject  to  part  391  controlled 
substances  testing  should  not  be  overly 
burdened  in  changing  their  programs  to 
incorporate  the  split  sample 
requirement.  The  Department  is 
changing  the  proqedi^s  slightly  with 
respect  to  the  laboratory  that  will 
perform  the  analysis  of  the  split  sample. 
Those  changes  are  contained  in  the  part 
40  amendments  published  elsewhere  in 
today’s  Federal  Register. 

Except  for  the  split  sample  urine 
collection  implementation  date  for 
interstate  motor  carriers  subject  to  part 
391,  subpart  H,  all  large  employers  must 
implement  the  requirements  of  the  rule 
beginning  on  January  1, 1995.  Small 
employers  must  implement  the  rule 
beginning  on  January  1. 1996.  The  size 
of  the  employer  is  determined  by  the 
number  of  drivers  it  employs.  Interstate 
motor  carriers  currently  subject  to  49 
CFR  part  391,  subpart  H  must  switch  to 
implementation  of  part  382  on  the 
appropriate  date.  An  employer' 
b^inning  operations  before  the 
applicable  implementation  date  of  part 
382  is  required  to  implement  part  391 
drug  testing  only,  and  then  will  be 
required  to  implement  part  382  alcohol 


testing  and  change  to  part  382  drug 
testing  on  the  appropriate 
-implementation  date. ' 

'The  staggered  timetable  should  allow 
smaller  employers  to  join  alcohol  and 
controlled  sulratances  testing  programs 
already  established  by  larger  employers 
or  preexisting  consortia,  which  may 
reduce  their  costs.  'The  implementation 
schedules  also  take  into  account  the 
time  needed  by  manufacturers  to' 
produce  the  required  breath  test 
devices.  All  employers  must  have  an 
alcohol  and  controlled  substances 
testing  program  in  compliance  with  this 
final  rule  in  place  two  years  after  the 
efiective  date  of  this  rule, 

Subpart  B — Prohibitions 

This  rule  prohibits  certain  drug  and 
alcohol  usage  by  CMV  drivers.  A  driver 
is  prohibited  from  performing,  and  an 
employer  is  prohibited  from  using  a 
driver  to  perform,  safety-sensitive 
functions  after  a  positive  drug  test  result 
or  an  alcohol  test  result  indicating  a 
0.02  BAG,  regardless  of  when  the  drug 
or  alcohol  was  ingested  and  regardless 
of  whether  or  not  the  driver  is  under  the 
influence  of  alcohol  or  drugs,  as  defined 
in  Federal,  State,  or  local  law. 

Section  382.201  Alcohol 
Concentration 

See  Limitations  of  Alcohol  Use  by 
Transportation  Workers,  published 
elsewhere  in  today’s  Federal  Register. 

Section  382.203  Alcohol  Possession 

This  section  prohibits  a  driver  from 
possessing  unmanifested  alcohol 
products  while  driving  a  CMV.  The 
FHWA  has  had  a  long-standing 
requirement  that  no  driver  shall  drive  a 
CMV  while  possessing  any  product 
containing  alcohol,  regardless  of  its 
alcohol  content.  The  FHWA  will  extend 
this  requirement  to  all  CMV  drivers 
subject  to  this  rule.  A  driver  may  not 
possess  medication,  food,  or  other 
alcohol-containing  products  that  are  not 
specifically  manifested  to  be  on  the 
truck  or  bus.  A  manifested  alcohol 
product  is  any  product  that  is  being 
transported  on  the  CMV  as  a  part  of  the 
shipi^nt  of  freight. 

Section  382.205  On-Duty  Use 

See  Limitations  of  Alcohol  Use  by 
Transportation  Workers,  published 
elsewhere  in  today’s  Federal  Register. 

Section  382.207  Pre-Duty  Use 

See  Limitations  of  Alcohol  Use  by 
Transportation  Workers,  published 
elsewhere  in  today’s  Federal  Register. 
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Section  382 J09  AktAoiVae 
Following  an  Acddatt 

See  Limitations  of  Alcohol  Use  by 
Transportation  Workers,  pubBshed 
elsewhere  in  today's  Federal  Register. 

Section  382 Jli  Befusai  to  Submit  to  a 
Required  Test 

The  FHWA  will  disqualify  drivers 
one  year,  under  the  procedures  in  49 
CFR  part  386.  if  a  driver  refuses  to 
submit  to  a  post-accident  test  after  a 
fatal  aocidenL  See  §382.507. 

An  appbc«it*s  or  driver's  refusal  to 
submit  to  a  pre-employinent  test  or  a 
retum-to-duty  test  wiU  not  trigger  the 
need  for  evaluation  by  a  SAP.  In  those 
cases,  the  applicant  or  driver  is  not 
performing  a  safety-sensitive  position 
from  whiem  to  be  removed.  Since  those 
tests  are  a  cond&tion  precedent  to 
starting  or  returning  to  perform  safety- 
sensitive  (unctions,  the  appHcant  or 
driver  simply  could  not  hired  or 
returned  to  auty. 

Section  382 J13  Controlled  Substances 
Use 

The  FHWA  currently  prohibits  the 
use  of  contndled  substances  by  drivers 
(49  CFR  §  392.4).  Drivers  who  use  drugs 
are  rendered  medicatly  unqualified  to 
drive  in  interstate  commerce  (49  CFR 
§  391>ll(b)(12)L  Similarly,  this  section 
prohibits  drivers  from  using  emtroUed 
substances,  except  pursuant  to  a  ■ 
doctor's  prescription.  The  doctor  mu.<l 
also  advim  die  driver  that  the  substance 
does  not  adversely  afiect  the  driver’s 
ability  to  safely  operate  a  commercial 
motor  vehicle.  Employers  are  prohibited 
from  permitting  a  driver  to  perform 
safety-sensitive  frmetians  who  uses 
drugs.  The  employer  may  require  a 
driver  to  inform  it  of  any  thersqteutic 
drug  use  otherwise  prrdiibited  by  this 
section. 

Section  382.215  Controlled  Substances 
Testing 

Similar  to  the  current  drug  testing 
program,  drivers  are  prohibited  frt»n 
driving,  and  employers  are  prohil^ed 
from  using  a  driver,  who  tests  positive 
for  drugs  or  with  a  0.04  or  greater  BAG 
The  prohibition  remains  in  effect  until 
the  driver  complies  with  the 
requirements  cd  section  382.605, 
induding  evaluation  by  a  SAP. 

A  driver  who  is  prohibited  from 
performing  safety-sensitive  functions 
may  be  assigned  to  non-safety-sensitive 
functions  until  such  time  as  the  driver 
complies  with  the  requirements  for 
returning  to  duty  in  this  part. 


Subparl  C— Taets  Required 

The  FHWA's  current  drug  testing 
regulations  require  pre-employment, 
periodic,  reasonable  cause/suspidon. 
post-aeddent  and  random  tests  (testing 
also  is  required  for  drivers  v^o  seek  to 
return  to  work  fbllawing  a  positive  test 
or  refusal  to  submit  to  a  testX  The 
Omnibus  Act  requires  all  th^  forms  of 
testing  except  p^odic  tests,  which 
generalfy  are  p^ormed  as  part  of 
required  physical  examinations  for 
some  drivers  operating  in  interstate 
commerce,  and  may  be  suspended  if 
certain  conditions  are  met 
Ahhott^  periodic  tests  are 
discretionary  under  the  Omnibus  Act, 
the  FHWA  will  not  to  require  or 
authorize  periodic  testing  for  alcohrd  or 
controlled  substances.  Of  course, 
employers  that  wish  to  contimie  to 
perform  periodic  testing  under  their 
own  authority  may  do  so. 

Section  382 JOi  Pre-emplayment/Pre- 
Duty  Testing 

In  order  to  give  employers  flexibility, 
this  section  allows  an  employer  to  fot^ 
administration  of  a  pre-employment  test 
if  the  driver  has  hao  an  alcohol  test 
conducted  under  any  DOT  agency's 
alcohol  misuse  rule  following  part  40 
procedures  with  a  result  less  than  0.04 
within  the  previous  six  months  and  the 
employer  ensures  that  no  prior 
employer  of  vdiom  the  employer  has 

violation  of  these  rules  within  §:>e 
previous  six  months.  Generally,  this 
means  that  when  checking  prior 
employers  to  obtain  test  results  witirin 
the  past  six  months,  the  new  employer 
must  also  determine  that  the  prior 
employers  have  no  records  of  a  violation 
^  of  an  OA  alcohol  misuse  rule  within  6 
'  months.  The  new  employer  wishing  to 
avail  itself  of  this  exception,  must  cmeck 
all  known  prior  employers  within  the  ^ 
last  six  months. 

The  exception  for  pre-employment 
drug  testing  is  narrower.  In  admtion  to 
the  above  oiteria,  there  are 
participation  requirements,  which  are 
carried  over  from  the  current  rule, 
§3gi.l03(d). 

In  order  to  avail  itself  of  either 
exception,  an  employer  must  obtain  the 
information  listed  in  paragraph  (d). 

In  the  current  testing  program,  the 
FHWA  expects  empk^rs  to  cornhict 
pre-employment  testing  of  drivers  each 
time  a  driver  returns  to  woik  after  a  lay- 
oft  period  when  the  driver  does  not 
continue  to  be  subject  to  random  drug 
testing  or  has  been  employed  by  BRoti^er 
entity.  However,  if  a  driver  is  1^  oft, 
but  continues  to  be  8\d))BCt  to  randenn 
drug  testing  and  is  not  employed  by 


another  entity,  a  pre-employment  test  is 
not  required  undm  this  sectiotL 
The  f(dlowii^  examples  describe 
situations  in  which  an  mnployer  must 
perfonn  pre-em^oyment  tests. 

1.  A  new  enquoym  )ust  started 
operatlim  CMVs  in  omunerce.  All 
drivers  mat  would  be  hired  to  drive 
CMVs  subject  to  this  rule  wiD  fall  under 
the  pre-employment  testing 
requirements. 

2.  Employer  A  purchases  Employer  B. 
The  pse-employmem  testing 
requirements  would  not  be  apfdkalde  to 
Employer  A.  because  the  individual’s 
employment  status  has  not  been 
interrupted. 

3.  All  scenarios  in  which  an  employer 
name  cdianges  occur,  the  pre¬ 
employment  requirements  would  not 
apply. 

4.  An  employer  is  organized  in 
divisions  subsidiariea.  In  any  case 
where  a  driver  would  be  transferred 
from  one  division  to  another,  the  pre- 
employment  requirements  would  i>ot 
apply.  Under  this  scenario  the  employer 
is  one  corporate  entity.  The  situation 
where  a  driver  transfm  from  one 
whcdly  owned  sidwidiary  to  another,  a 
pre-employment  test  would  be  nee<ted. 
because  ea<dr  stdtskliary  is  considered  a 
separate  corporato  entity. 

5.  A  driver  usually  dnves  vehicles  for 
which  a  CDL  it  not  required  to  operate, 
but  then  is  required  to  obtain  a  QR.  and 
drive  CMVs  far  the  same  employei.  A 
pre-employment  test  would  M  required 
because  the  driver  will  be  subject  to  part 
382. 

6.  Any  time  a  driver  is  hired  and  has 
iMl  been  pert  of  a  drug  program  that 
compbes  wfth  the  FHWA  regulations  for 
the  previous  30  days,  a  i»e-employment 
drug  test  is  required. 

When  any  pre-employment  test  is 
required,  an  employer  roiist  actually  test 
the  individual  or  meet  all  of  the 
respective  requirements  for  pre¬ 
employment  exceptions  for  alcohol  or 
controlled  substances. 

Section  382.303  Post-Accident  Testing 

The  definition  of  accidents  that  trigger 
a  post-acddenl  test  is  contained  In  49 
Cni  §  390.5.  As  soon  as  practicaUe 
followiirg  an  acodent,  an  employer 
shall  test  a  surviving  driver  for  alcohol 
and  controlled  substances,  when  any 
person  involved  in  the  accident  has 
been  fatally  injured  or  the  driver 
received  a  citation  for  a  moving  traftic 
violation  arising  from  performance  of  a 
safety-sensitive  functions  with  respect 
to  the  accident.  The  need  for  testing  is 
presumed.  Any  decision  not  to 
administer  a  test  must  be  based  on  the 
employer's  determination,  using  the 
best  information  avail^le  at  the  time. 
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that  a  human  being  did  not  die  or  that 
the  employer’s  CMV  driver  was  not 
cited  for  a  moving  traffic  violation 
arising  from  the  accident  within  such 
time  that  a  test  could  be  conducted 
within  32  hours  after  the  time  of  the 
accident. 

Employers  are  also  obligated  to 
provide  information  to  their  drivers  to 
allow  them.to  be  tested  after  an 
accident  This  is  especially  important 
for  employers  whose  operations  occur 
in  remote  areas.  Drivers  are  then 
obligated  to  follow  the  insthictions  and 
see  that  the  tests  are  conducted.  Any 
driver  subject  to  post-accident  testing 
who  leaves  the  scene  of  an  accident 
before  a  test  is  administered  or  fails  to 
remain  readily  avail^le  for  testing  may 
be  deemed  by  the  employer  to  have 
refused  to  submit  to  testing.  Such  a 
refusal  is  treated  as  if  the  driver  had  a 
verified  positive  controlled  substances 
test  result  or  had  an  alcohol  test  result 
of  0.04  or  greater.  The  employer  is 
responsible  for  judging  whether  the 
driver  remained  readily  available  and 
must  record  any  failure  to  administer 
tests  within  the  time  periods  provided. 

Employers  should  make  every  effort 
possible,  given  the  circumstances 
surrounding  the  accident,  to  ensure  that 
the  driver  is  available  for  a  post¬ 
accident  test,  lliis,  of  course,  does  not 
mean  that  necessary  medical  treatment 
for  injured  people  ^ould  be  delayed  or 
that  a  driver  cannot  leave  the  scene  of 
an  accident  for  the  p>eriod  necessary  to 
obtain  assistance  in  responding  to  the 
accident  or  to  obtain  necessary 
emergency  medical  care. 

Testing  of  drivers  for  drugs  must  be 
initiated  prior  to  the  32nd  hour  after  the 
accident  As  in  alcohol  testing,  if  the 
citation  is  not  issued  by  the  key  hour  or 
testing  is  not  initiated  by  that  hour, 
there  is  less  likelihood  of  obtaining  a 
meaningful  result.  The  employer  then 
will  have  to  cease  attempts  to 
administer  the  test  and  must  explain 
why  the  employer  was  unable  to 
administer  a  dnig  test.  Under  no 
circumstances  is  an  employer 
authorized  by  this  rule  to  conduct 
alcohol  or  dnig  testing  on  dead  CMV 
drivers. 

In  lieu  of  administering  a  post¬ 
accident  test,  employers  may  substitute 
a  breath  or  blood  test  for  the  use  of 
alcohol  and  a  urine  test  for  the  use  of 
drugs  administered  by  on-site  police  or 
public  safety  officials  under  separate 
authority.  Tliis  may  be  particularly 
useful  if  that  test  can  be  administered 
before  the  employer  can  get  to  the  scene. 
These  local  authorities  often  are  ftrst  to 
arrive  at  an  accident  site,  particularly  if 
the  accident  occun  in  a  remote  area, 
and  sometimes  are  equipped  to  conduct 


field  alcohol  breath  and  controlled 
substances  tests.  The  employer  is 
allowed  to  substitute  a  blood  or  breath 
alcohol  test  and  a  urine  drug  test 
performed  by  such  local  officials,  using 
procedures  requited  by  their 
jurisdictions,  if  the  employer  obtains  the 
test  results  from  the  local  jurisdiction  or 
the  driver. 

An  emplo>-er  substituting  a  law 
enforcement-based  post-accident  test 
must  take  the  actions  appropriate  to  the 
result — not  using  the  driver  for  24  hours 
for  an  alcohol  test  result  between  0.02 
and  0.039  BAG.  and  referral  to  a  SAP  for 
an  alcohol  test  result  of  0.04  BAG  or 
greater  or  a  positive  drug  test  result. 

For  example,  a  rental  car  company's 
airport  shuttle  bus  driver  is  involved  in 
an  accident  on  an  airport  access  road 
with  a  non-GMV  driver  and  the  non- 
CMV  driver  is  killed  instantly.  The  GMV 
driver  must  be  tested  under  this  rule  for 
both  alcohol  and  controlled  substances. 
An  airport  police  officer  at  the  scene 
determines,  under  authority 
independent  of  this  rule,  that  the  CMV 
driver  should  be  tested  for  alcohol  use. 
The  police  officer  requires  the  CMV 
driver  to  submit  to  a  blood  test  at  the 
airport  health  clinic  using  procedures 
developed  by  the  airport  police 
department  for  such  alcohol  use  testing. 
When  the  rental  car  company  obtains 
the  blood  test  result  bom  either  the 
driver  or  the  airport  police  department, 
such  a  test  will  be  allowed  to  substitute 
for  the  alcohol  test.  However,  the  rental 
car  company  will  have  to  require  its 
CMV  driver  to  also  submit  to  a 
controlled  substances  test  under  this 
rule,  since  both  tests  are  required  after 
a  huiiisn  being  is  killed. 

Another  example  crjuld  involve  an  air 
freight  delivery  truck  driver  who  falls 
asleep  at  the  wheel,  her  truck  runs  into 
a  median  barrier  causing  the  front  axle 
to  be  bent  and  inoperable  and  requiring 
the  vehicle  to  be  towed  from  the  scene. 
The  investigating  State  patrol  officer, 
based  upon  observations  €iBd  material 
found  at  the  scene,  has  caiuse  to  believe 
the  driver  was  using  an  illegal  substance 
and  the  driver  was  speeding 
excessively.  The  officer  cites  the  CMV 
driver  for  excessive  speed  and  requires 
the  CMV  driver  to  submit  to  urine 
testing  at  a  local  hospital.  The  urine  is 
sent,  as  required  by  ffiat  State's  laws,  to 
the  State’s  forensic  crime  laboratory  for 
drug  testing.  When  the  employer 
receives  the  test  result  ftom  the  driver 
or  State  patrol,  the  eniployer  may  use 
the  result,  regardless  of  whether  the 
laboratory  used  Department  of  Health 
and  Human  Services  or  part  40 
procedures  for  testing  the  specimen, 
rather  than  requiring  the  driver  to 
submit  to  another  drug  test. 


Section  382.305  Random  Testing 

See  Limitations  of  Alcohol  Use  by 
Transportation  Workers  for  a  discussion 
of  adjusting  the  random  alcohol  testing 
rate  based  on  the  industry  positive  rate. 
The  alcohol  testing  rate  is  set  initially  at 
25%.  See  also  the  NPRM  on  adjusting 
the  random  drug  testing  rate,  publisl^ 
elsewhere  in  tody’s  F^eral  Register. 

This  section  requires  random  alcohol 
testing  that  is  limited  to  the  time  period 
surrounding  the  performance  of  safety- 
related  functions.  A  driver  may  only  be 
tested  while  the  driver  is  performing 
safety-sensitive  ftmctions,  just  before 
the  driver  is  to  perform  safety-sensitive 
functions,  or  just  after  the  driver  has 
ceased  performing  such  functions. 
Obviously,  the  best  time  to  test  is  before 
the  driver  begins  to  perform  the  safety- 
sensitive  function.  Detection  at  that 
point  will  prevent  the  driver  from 
actually  performing  the  function  while 
he  or  she  has  alcohol  in  his  or  her 
system.  However,  if  the  driver 
understands  that  a  random  test  will  only 
be  administered  before  he  or  she  begins 
work  and  there  is  an  opportimity  to 
drink  during  work,  deterrence  is 
limited.  The  ability  to  test  just  before, 
during  or  just  after  performance 
increases  the  deterrent  effect  and  may 
enable  detection  of  drivers  who  use 
alcohol  on  the  job.  The  purpose  of  the 
concept  of  “just  before"  and  “just  after” 
is  to  avoid  the  problem  that  some  safety- 
sensitive  fimctions  could  not  be 
interrupted  for  the  performance  of  a  test 
(e.g..  driving  a  school  bus).  It  is 
intended  to  be  close  enoifgh  to  the 
actual  performance  of  the  safety- 
sensitive  function,  however,  that  the  test 
results  will  clearly  indicate  that  the 
driver  has  engaged  in  the  misuse  of 
alcohol  when  performing  or  about  to 
perform  those  functions. 

This  rule,  however,  will  not  place 
such  a  requirement  on  controlled 
substances  testing.  Controlled 
substances  testing  may  be  performed  at 
anytime  while  the  driver  is  at  work  for 
the  employer.  The  driver  may  be  doing 
clerical  or  mechanical  repair  duties  at 
the  time  of  notification  by  the  employer. 
.  This  rule  will  provide  that  employers 
require  that  each  driver  selected  for 
random  testing  proceed  to  the  testing 
site  immediately.  In  the  event  the  driver 
is  performing  a  safety-sensitive  function 
when  notifi^,  the  employer  must 
ensure  that  the  driver  ceases  the 
function,  consistent  with  safety,  and 
proceeds  to  the  site  as  soon  as  possible. 

An  employer  may  not  delay  a  test 
based  upon  a  consignor's,  consignee's, 
or  employer’s  demand  to  move  freight 
or  passengers.  Employers  should  plan 
their  notiftcations  to  reduce  conflict 
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with  such  demands  affecting  their 
random  alcohol  and  drug  testing 
programs.  However,  employers  are 
expected  to  notify  and  conduct  tests  on 
drivers  as  soon  as  possible  after  a 
selection  of  drivers  is  made.  This  means 
that  when  a  selection  of  drivers  has 
been  made,  the  employer  shall  require 
all  drivers  selected  to  submit  to  testing 
at  their  first  available  time  in  the 
terminal  or  other  appropriate  location. 
Employers  shall  not  delay  testing  for 
drivers  until  just  before  the  next 
selection  of  drivers  names.  Although  the 
FHWA  has  allowed  this  practice  in  the 
past,  the  FHWA  believes  that  some 
employers  may  use  such  an 
interpretation  to  perform  quasi- 
reasonable  suspicion  tests  of  drivers  by 
manipulating  the  timing  of  such  tests, 
rather  than  conducting  random  testing 
that  is  not  based  on  individualized 
suspicion.  In  addition,  employers  may 
have  been  delaying  testing  to  move 
freight  or  allow  a  driver  with  a  problem 
to  "clean  up”  prior  to  taking  the  test. 
Under  normal  circumstances,  employers 
shall  not  dispatch  selected  driver  on  a 
new  trip,  from  a  work  reporting  location 
where  other  drivers  are  or  have  been 
tested,  until  to  only  test  drivers  once 
every  few  years.  Rather,  it  will  have  to 
test  at  least  once  a  year  and  establish  a 
program  that  will  ensure  that  there  is  no 
period  of  time  during  which  employees 
know  testing  "is  done  for  the  year.”  For 
example,  if  an  employer  is  required  to 
conduct  only  two  tests  and  that  number 
of  tests  are  completed  by  mid-summer, 
the  employer’s  program  must  ensure 
that  more  tests  could  be  conducted 
before  the  end  of  the  calendar  year. 

Such  an  employer  could  conduct 
random  testing  every  quarter  or  could 
randomly  select  the  month,  within  the 
next  12  months,  for  conducting  the  next 
test(s).  Depending  on  the  month 
selected,  the  employer  may  in  fact  test 
more  than  once  in  a  calendar  year. 

Using  a  revolving  calendar,  the  first 
selection  and  test  is  made  in  May  1995 
for  the  calendar  year  1995;  the  next 
selection  must  be  for  the  12  months 
from  May  1995  to  April  1996.  In 
addition,  if  a  consortium  sets  up  a 
testing  pool  where  this  scenario  would 
be  applicable,  the  consortium  must  also 
follow  this  procedure. 

Another  alternative  is  for  employers 
to  join  a  consortium  with  testing  pools 
large  enough  so  that  their  drivers  are 
always  subject  to  random  testing. 
Although  the  FHWA  has  eased  the 
burden  on  small  employers  in  a  number 
of  ways,  these  restrictions  that  may  raise 
the  effective  annual  random  testing  rate 
are  necessary  to  achieve  deterrence  in 
alcohol  and  controlled  substances  use. 


A  small  employer,  of  course,  can 
achieve  the  benefits  of  a  lower  random 
rate  without  the  higher  costs  of  meeting 
the  deterrence  requirements  if  it  joins  a 
consortium. 

Random  testing  pools  may  be  formed 
in  a  variety  of  ways.  To  promote 
efficiency  and  reduce  costs,  particularly 
for  smaller  employers  and  employers 
subject  to  more  than  one  DOT  agency 
rule,  the  FHWA  permits  the 
combination  of  geographically- 
proximate  drivers  covered  by  different 
DOT  agency  rules  into  one  pool.  To 
maintain  fairness  and  the  equal  chance 
of  each  driver  to  be  selected  and  tested, 
certain  conditions  must  be  met.  For 
example,  drivers  in  any  industry  who 
travel  most  of  the  time  should  constitute 
one  pool;  others  who  remain  in  the 
vicinity  of  the  testing  site  should  be  in  ' 
another,  as  long  as  the  selection  and 
testing  rates  are  the  same.  However,  if 
testing  is  required  of  drivers 
immediately  upon  selection  or 
whenever  they  first  return  to  the  testing 
location  after  their  selection  (but  still 
unannounced),  there  would  be  no  need 
for  separate  pools.  Any  acceptable 
method  must  ensure  that  each  driver 
has  an  equal  chance  of  actually  being 
tested.  Although  multi-modal  pools  will 
be  permitted,  other  specific  DOT  agency 
requirements  will  have  to  be  met,  such 
as  the  FAA  requirement  for  prior 
approval  of  consortium-operated 
random  testing  pools. 

If  the  employer  joins  a  consortium, 
this  rule  will  permit  the  calculation  of 
the  annual  rate  on  either  the  total 
number  of  drivers  for  each  individual 
employer  or  the  total  number  of  covered 
employees  subject  to  random  testing  by 
the  consortium’s  pool  covering  the 
employer.  This  will  mean  that  a 
consortium  member  could  have  less 
than  its  required  number  of  random 
tests  conducted  if  the  overall 
consortium  rate  equals  the  required  fate. 
Thus,  if  Employer  A  has  ten  drivers  and 
the  consortium  has  500  drivers  in  the 
pool  covering  Employer  A,  and  a  50 
percent  rate  applies,  if  Employer  A 
chooses  to  have  the  rate  based  on  the 
consortium,  the  consortium  must 
conduct  at  least  250  tests  even  if  only 
four  or  fewer  drivers  of  Employer  A  are 
tested.  So  long  as  each  driver  has  an 
equal  chance  of  being  tested  each  time 
the  consortium  conducts  random  tests, 
the  requisite  deterrence  factor  remains. 
Membership  in  a  consortium,  as  noted 
earlier,  should  improve  deterrence  for 
small  companies  because  their  drivers 
will  continue  to  perceive  an  equal 
chance  of  being  selected  and  tested 
throughout  the  year. 

The  FHWA  has  had  many  inquiries 
regarding  compliance  by  owner- 


operators  with  the  random  testing 
requirements  in  Part  391.  It  has  been  the 
FHWA’s  view  and  will  continue  to  be 
the  view  that  owner-operators  cannot 
conduct  their  own  random  testing 
program.  Owner-operators  must  meet 
the  conditions  of  random  testing,  which 
include  that  the  random  selection 
process  must  provide  for  testing  to  be 
unannounced  and  the  timing  of  such 
test  unpredictable.  The  FHWA  believes 
that  the  requirement  of  unannounced 
testing  requires  that  an  owner-operator 
.must  join  a  consortium  or  testing  pool 
that  includes  at  least  two  or  more 
drivers.  Owner-operators  are  expected 
to  join  consortiums  that  have  at  least 
two  or  more  covered  employees.  The 
other  covered  employees  may  be  subject 
to  aviation,  railroad,  mass  transit, 
maritime  or  pipeline  industries, 
provided  that  the  applicable  regulations 
for  those  other  industries  allows 
inclusion  of  CMV  drivers  in  their  testing 
pools. 

Upon  each  of  the  implementation 
dates  for  this  rule,  the  FHWA  will 
remove,  for  the  employers  subject  to  the 
applicable  implementation  dates,  the 
current  prohibition  that  intrastate 
commercial  motor  vehicle  drivers  shall 
not  be  included  in  random  testing 
selection  pools  with  interstate 
commercial  drivers.  As  this  new  rule 
applies  to  all  inter-  and  intrastate 
drivers  with  CDLs,  there  will  be  no  need 
for  the  separation.  However,  the  FHWA 
will  prohibit  the  inclusion  in  the 
random  selection  pools  of  any 
employees  not  subject  to  any  of  the  DOT 
agency  testing  rules.  When  a 
representative  of  the  FHWA  or  any  DOT 
agency  is  investigating  an  employer 
subject  to  these  rules,  the  representative 
of  FHWA  must  determine  whether  the 
required  testing  rate  has  been  met. 
Prohibiting  non-drivers  and  other  non- 
DOT  covered  employees  from 
participating  in  the  same  random 
selection  pools  will  assist  the  employer 
in  complying  with  these  rules, 
especially  in  ensuring  that  drivers  are 
tested  at  the  required  minimum  annual 
percentage  rate. 

If  a  driver  works  for  two  or  more 
employers  subject  to  FHWA  or  DOT 
agency  regulations,  the  driver  must  be 
in  all  of  the  employers’  random  testing 
proCTams. 

VVhen  drivers  are  off  work  due  to 
long-term  lay-offs,  illnesses,  injuries  or 
vacations,  the  employer  has  three 
options.  First,  the  driver’s  name  could 
be  skipped  and  the  next  driver’s  name 
on  the  selection  list  could  be  selected 
and  tested.  If  this  occurs,  the  employer 
must  keep  documentation  that  the 
driver  was  ill,  injured,  laid  off,  or  on 
vacation  and  that  the  driver  was  in  the 
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random  selection  pool  for  that  cycle. 
Second,  the  employer  could  remove  the 
driver’s  name  £rom  the  selection  pool 
for  that  cycle.  If  this  is  done  for  drug 
testing  and  the  driver  is  out  of  the 
program  for  more  than  30  days,  the  pre¬ 
employment  testing  provisions  of  this 
rule  will  apply.  Finally,  the  employer 
could  set  the  driver’s  name  aside  until 
the  driver  comes  back  firom  the 
extended  leave  and  the  employer  would 
conduct  the  test  at  that  time.  'The 
employer  shall  not,  however,  notify  any 
driver  to  submit  to  a  test  while  the 
driver  is  off  work  due  to  these  extended 
leave  periods.  Employers  with  seasonal 
fluctuations  in  the  number  of  drivers 
actually  driving  should  adjust  each 
random  selection  episode  to  reflect  the 
fluctuation,  thereby  ensuring  an  equal 
chance  of  all  drivers  being  selected. 

A  consortium  that  performs  selection 
and/or  testing  services  as  agents  for  the 
employer  must  prepare  and  provide  to 
the  employer  complete  and 
comprehensive  descriptions  of  the 
procedures  used  by  the  consortium.  An 
employer  must  have  this  information 
readily  available  for  inspection.  The 
consortium,  and  an  employer  who  does 
not  use  a  consortium,  must  include  in 
these  descriptions:  how  the  random 
selection  pool  is  assembled:  the  method 
of  selection  and  notification  of  drivers; 
the  location  of  collection  sites  (at 
terminals,  clinics,  “on  the  road’’,  etc.): 
methods  of  reporting  the  test  results  on 
each  driver:  and  smnmary  reports  of  the 
consortium’s  program.  Also, 
documentation  must  be  provided  that 
the  consortium  is  testing  at  the 
prescribed  minimum  annual  percentage 
rate  for  alcohol  and/or  controlled 
substances.  Each  employer  is  at  no  time 
relieved  of  the  duty  to  comply  with  each 
requirement  of  this  rule. 

Section  362.307  Reasonable  Suspicion 
Testing 

See  Limitations  of  Alcohol  Use  by 
Transportation  Workers  for  discussion 
of  the  majority  of  the  elements  of  this 
section. 

In  the  FHWA  rule,  only  one 
supervisor  is  required  to  make  the 
reasonable  suspicion  determination. 
That  supervisor  may  not,  however, 
conduct  the  alcohol  test  on  the  driver. 
Documentation  of  the  grounds  for 
reasonable  suspicion  to  require  a 
controlled  substances  test  must  be  made 
and  signed  by  the  supervisor  within  24 
hours  of  the  observed  behavior  or  before 
the  results  of  the  test  are  released, 
whichever  is  later. 


Section  382.309  Retum-to-Duty 
Testing 

See  Limitations  of  Alcohol  Use  by 
Transportation  Workers  for  discussion 
of  this  section. 

Section  382.311  Follow-Up  Testing 
See  Limitations  of  Alcohol  Use  by 
Transportation  Workers  for  discussion 
of  this  section. 

Subpart  D— Handling  of  Test  Results, 
Record  Retention,  and  Confidentiality 

Section  382.401  Retention  of  Records 

To  provide  for  FHWA  oversight  of  the 
alcohol  and  controlled  substances 
testing  programs  and  to  protect  driver 
confidentiality,  an  employer  is  required 
to  maintain,  for  a  specified  period,  in  a 
secure  location  with  controlled  access, 
certain  records  of  its  alcohol  and 
controlled  substance  use  prevention 
program.  'This  section  itself  does  not 
require  any  records  to  be  generated. 

Other  sections  of  the  rule  does  that.  ’This 
section  merely  sets  forth  the  retention 
periods  for  records  generated  piirsuant 
to  other  sections  of  the  rule. 

The  records  may  be  included  in 
personnel  records  that  have  controlled 
and  secure  access  only  by  authorized 
personnel.  The  FHWA  is  requiring  all 
documents  be  maintained  in  accordance 
with  §  390.31,  which  sets  forth 
requirements  for  copies  and  long-tern 
storage  of  documents,  including 
computer  storage  systems.  'Though  the 
records  may  be  maintained  anywhere, 
the  employer  must  make  them  available 
to  an  FHWA  representative,  upon  two 
days  notice,  at  the  employer’s  principal 
place  of  business. 

Section  382.403  Reporting  of  Results 
in  a  Management  Information  System 

For  oversight  purposes,  each 
employer  will  be  required  to  generate 
and  retain,  at  a  minimum,  an  annual 
calendar  year  summary  of  the  results  of 
its  alcohol  and  controlled  substances 
prevention  program  for  each  calendar 
year.  The  FHWA  will  randomly  select  a 
sample  of  employers  firom  all  employers 
subject  to  part  362.  'The  sample  of 
employers  will  be  large  enough  so  that 
the  sample  statistics  will  have  a 
tolerable  error  of  plus  or  minus  one 
percentage  point  in  a  99  percent 
confidence  interval.  For  example,  this 
means  the  FHW.A  will  be  99  percent 
confident  that  the  actual  industry 
positive  rate  is  within  plus  or  minus  one 
percentage  point  of  the  sample  statistics. 

Employers  selected  to  submit  data 
will  be  notified  by  mail  diuring  the 
month  of  January  of  the  year  in  which 
the  data  is  due.  For  example,  an 
employer  who  is  selected  and  notified 


in  January  1998  must  report  data  for 
calendar  year  1997  by  March  15, 1998. 

The  notice  to  submit  data  will  specify 
the  name  and  address  where  the  data 
are  to  be  submitted  and  enclose  copies 
of  both  a  long  and  a  short  “EZ”  form. 
Employers  will  have  the  option  to 
submit  either  form  by  elec^nic 
transmission  and  «vill  receive 
information  on  how  to  submit  the  forms 
electronically. 

Previous  versions  of  the  forms  were 
included  in  the  NPRMs  (57  FR  59409] 
as  appendix  B  to  49  CFR  part  40.  The 
FHWA  foresees  that  the  forms  or 
instructions  may  be  changed  in  the 
future  to  make  ^em  more 
understandable  based  on  future 
comments.  Therefore,  the  most  cvurent 
versions  of  the  long  and  short  “EZ” 
forms  are  contained  in  this  document 
for  informational  purposes  only  as 
Illustrations  I  and  n  in  the  Appendix  to 
this  document  respectively.  This 
appendix  will  not  appear  in  the  Code  of 
Federal  Regulations.  The  FHWA  is  not 
soliciting  employers  to  submit  data  by 
including  the  forms  in  this  document. 
The  FHWA  will  not  enter  information 
into  the  MIS  firom  imsolicited 
respondents  because  the  sample  is 
random  in  nature.  'The  acceptance  of 
unsolicited  responses  would  bias  the 
sample.  The  aggregation  of  information 
collected  from  solicited  reports  will  be 
utilized  for  program  analysis  and  to 
respond  to  requests  for  information  fix>m 
Federal  agencies,  members  of  Congress, 
and  the  general  public. 

Employers  whose  drivers  had  any 
verified  positive  controlled  substances 
test  results  or  any  alcohol  test  results  of 
0.02  or  greater  in  the  preceding  calendar 
year  must  utilize  the  long  form. 
Employers  whose  drivers  had  no 
verified  positive  controlled  substances 
test  results  and  no  alcohol  test  results 
indicating  alcohol  concentrations  of  less 
than  0.02  in  the  preceding  calendar  year 
will  be  allowed  to  utilize  the  short  form. 
Employers  whose  drivers  had  refused  to 
test  in  the  preceding  calendar  year  will 
be  allowed  to  utilize  the  short  form  if  no 
drivers  had  verified  positive  controlled 
substances  test  results  or  alcohol  test 
results  indicating  concentrations  0.02  or 
greater  in^e  preceding  year.  Controlled 
substances  test  results  must  be  reported 
for  the  calendar  year  in  which  the 
made  the  final  determination  of  the  test 
result  regardless  of  the  date  the 
specimen  was  collected.  For  example,  a 
final  determination  of  a  controlled 
substances  test  result  made  by  a  MRO 
on  January  2, 1996,  for  a  specimen 
collected  on  December  30, 1995,  must 
be  included  in  the  data  for  calendar  year 
1996. 
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Within  Section  B  (Covered 
Employees)  of  both  the  long  and  short 
“EZ”  forms,  employers  must  submit  the 
number  of  covered  employees  in  each 
category  subject  to  testing  under  the 
alcohol  and  controlled  substances 
testing  regulations  of  more  than  one 
DOT  operating  administration  (OA), 
identified  by  OA.  As  formulated  by  the 
Department,  employers  who  are  subject 
to  the  alcohol  and/or  controlled 
substances  testing  regulations  of  two  or 
more  OAs  must  submit  data  to  each 
regulating  OA  for  those  employees 
covered  by  that  OA’s  rule.  Employees 
who  perform  functions  covered  by  more 
than  one  OA  should  be  identified  by 
their  employer  under  the  covered 
position  that  they  will  be  reported.  Data 
on  dual  covered  employees  should  be 
reported  to  the  appropriate  OA. 

The  issue  of  multi-modal  coverage 
afiects  railroads,  aviation,  maritime,  and 
pipeline  safety  operations.  Although 
many  commenters  suggested  that  all 
CDL  holders  in  the  various  industries 
should  report  to  their  primary  OA,  the 
OAs  believe  that  reportability  should  be 
determined  by  employee  function. 
Therefore,  drivers  who  are  subject  to  the 
alcohol  and/or  controlled  substances 
testing  regulations  of  more  than  one  OA 
must  be  reported  as  follows: 

For  pre-employment  and  random 
testing,  a  driver  should  be  reported  to 
whichever  OA  covers  more  than  50%  of 
that  driver’s  function.  If  the  driver  is 
subject  to  three  or  more  OA  rules,  the 
employer  must  determine  which 
function  the  driver  performs  the  greatest 
percentage  of  the  time  and  report  the 
pre-employment  and  random  testing 
results  to  the  OA  covering  the  greatest 
percentage  of  the  driver’s  duties,  e.g. 
driving  CMVs  45  percent  of  the  time, 
flying  airplanes  35  percent  of  the  time, 
and  operating  railroad  equipment  30 
percent  of  the  time.  For  post-accident 
and  reasonable  suspicion  testing, 
however,  reportability  should  be 
determined  by  the  function  the  driver 
was  performing  at  the  time  of  the 
accident  or  incident.  Finally,  for  return 
to  duty  and  follqw-up  testing,  the 
employee  should  be  reported  to  the 
same  OA  to  whom  the  initial  positive 
controlled  substances  test  or  alcohol  test 
indicating  a  concentration  of  0.04  or 
greater  was  reported.  The  FHWA  must 
stress  here  that,  although  the  driver  has 
been  tested  and  is  reported  to  other  EiOT 
agencies  xmder  their  regulations,  the 
driver  is  prohibited  from  operating  any 
CMV  as  required  by  Subpart  E  of  this 
rule. 


Section  382.405  Access  to  Facilities 
and  Records 

See  Limitations  of  Alcohol  Use  by 
Transportation  Workers  for  discussion 
of  this  section. 

Section  382.413  Release  of  Alcohol 
and  Controlled  Substances  Test 
Information  by  Previous  Employers 

Paragraph  (a)  restates  §  382.405(b)  in 
terms  of  the  employer.  An  employer 
may  obtain  any  of  the  information 
retained  by  other  employers  under  part 
382,  pursuant  to  a  driver’s  consent. 

Paragraph  (b),  by  contrast,  provides 
that  an  employer  shall  obtain  certain 
elements  of  that  information,  also 
pursuant  to  the  driver’s  consent.  This 
merely  makes  mandatory  that  which 
employers  have  had  the  option  to  do 
under  the  current  drug  testing 
program — make  release  of  previous 
testing  information  a  condition  of 
employment  as  a  driver.  Information  on 
alcohol  and  controlled  substances 
testing  results  from  the  driver’s  previous 
employers  must  be  obtained  generally 
before  using  the  driver.  An  employer  is, 
of  course,  fi^  to  make  release  of  any 
information  a  condition  of  employment, 
though  this  section  only  requires  certain 
information. 

Since  the  information  is  releasable  by 
the  previous  employer  only  pursuant  to 
a  driver’s  written  authorization,  an 
employer  must  make  obtaining  such 
authorization  a  condition  of  the  driver 
performing  safety-sensitive  functions  for 
the  employer.  Requiring  the  driver’s 
consent  will  ensure  that  the  information 
remains  confidential  and  is  released 
only  to  the  extent  authorized  by  the 
driver.  The  protections  of  §  382.405 
remain  in  full  effect,  including 
allowance  of  the  re-release  of 
information  also  only  pursuant  to  the 
driver’s  consent. 

The  information  to  be  released  under 
this  section  is  limited  to  positive 
controlled  substances  test  results, 
alcohol  test  results  of  0.04  or  greater, 
and  refusals  to  be  tested,  for  the  two 
years  preceding  the  date  of  inquiry. 

None  of  the  other  information  required 
to  be  maintained  by  the  employer  in  this 
rule  is  required  to  be  released  under 
paragraph  (b).  Restricting  the  content  of 
the  mandatory  inquiries,  by  not 
requiring  negative  drug  test  results  and 
alcohol  tests  with  results  less  than  0.04 
to  be  obtained,  should  minimize  the 
burden  of  compliance  on  employers. 

This  section  is  necessary  to  effectuate 
the  referral,  evaluation,  and  treatment 
requirements  of  the  rule.  Whereas  the 
NPRM  proposed  a  system  of  information 
and  penalty  suspensions  tied  to  the 
driver’s  QDL,  this  final  rule  includes  no 


CDL  consequences  because  the  law- 
enforcement  based  testing  option  has 
not  been  chosen.  Licensing  agencies 
would  be  understandably  reluctant  to 
issue  suspensions  based  solely  on  the 
results  of  employer-based  tests,  without 
affording  the  driver  a  review  process. 

Comments  to  the  dockets  and 
experience  in  administering  the  current 
drug  testing  program  make  it  clear  that 
some  system  of  information  is  necessary 
to  give  effect  to  the  requirements  of  the 
rule.  One  of  the  major  problems  with 
the  current  drug  testing  rule  is  that 
drivers  who  test  positive  merely  apply 
to  work  with  a  different  employer 
without  taking  the  required  retest  or 
becoming  medically  recertified  to  drive. 
The  new  employer  has  no  clear  way 
and,  unfortunately,  too  often,  no 
incentive  to  determine  if  the  driver- 
applicant  is  avoiding  the  requirements. 
With  the  rehabilitation  requirements  in 
this  rule  over  and  above  those  in  the 
current  drug  testing  program,  the 
incentive  to  avoid  them  will  only  be 
increased. 

The  problem  is  particularly  acute  in 
the  motor  carrier  industry,  due  to  its 
size  and  turnover  rate.  Of  the 
approximately  270,000  known  interstate 
carriers,  about  10%  enter  and  leave 
business  each  year.  Adding  intrastate 
carriers,  also  covered  by  this  rule,  only 
serves  to  increase  the  number  of  carriers 
in  flux.  Similarly,  of  the  approximately 
6.6  million  drivers  covered  by  the  rule, 
it  is  conservatively  estimated  that  20% 
work  for  a  different  employer  from  one 
year  to  the  next.  Given  these  numbers, 
it  is  not  diflicult  to  see  the  potential  for 
getting  lost  and  avoiding  the  rule’s 
requirements,  especially  where  there  is 
no  tracking  system  being  used,  such  as 
the  CDL  Information  System. 

Sharing  information  on  recent 
positive  tests,  and  the  requirement  in 
paragraph  (g)  that  employers  obtain 
proof  of  completion  of  rehabilitation 
and  retum-to-duty  test  requirements 
after  positive  tests,  is  not  such  a  tracking 
system.  It  will  help  keep  drivers,  and 
employers,  from  avoiding  evaluation 
and  possible  treatment  following  a 
violation,  however.  Again,  it  must  be 
emphasized  that  this  section  requires 
nothing  that  could  not  be  willingly 
accomplished  by  employers  under  the 
current  rule.  An  employer  could  make 
release  of  prior  results  a  condition  of 
employment  as  a  driver,  and  should 
require  drivers  with  positive  tests  to 
prove  they  have  been  retested  and 
medically  recertified  as  qualified. 
Employers  are,  after  all,  prohibited  from 
using  a  driver  it  knows  has  tested 
positive  but  has  not  been  recertified  and 
tested  negative.  By  making  such 
inquiries  and  conditions  mandatory. 
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this  section  merely  sets  forth  a  standard 
of  knowledge  for  new  employers  to 
comply  with  the  rule. 

An  employer  that  learns  that  a  driver- 
applicant  is  prohibited  from  driving 
need  not  refer  the  driver  to  a  SAP  for 
evaluation  and  treatment.  The  employer 
must,  however,  obtain  proof  of  a  SAP 
evaluation  and  retum-to-duty  test  before 
using  the  driver-applicant.  Therefore, 
drivers  with  positive  drug  test  results, 
alcohol  test  results  of  0.04  or  greater,  or 
refusals  to  test  should  either  maintain 
copies  of  subsequent  SAP  evaluations 
and  retum-to-duty  tests,  or  should  also 
consent  to  release  of  them  along  with  . 
the  required  information,  in  order  to 
show  compliance  with  the  rule. 

Similarly,  of  the  approximately  6.6 
million  drivers  covered  by  the  rule,  it  is 
conservatively  estimated  that  20%  work 
for  a  different  employer  from  one  year 
to  the  next.  Given  these  numbers,  it  is 
not  difficult  to  see  the  potential  for 
getting  lost  and  avoiding  the  rule’s 
requirements,  especially  where  there  is 
no  tracking  system  being  used,  such  as 
the  CDL  Information  System. 

Sharing  information  on  recent 
positive  tests,  and  the  requirement  in 
paragraph  (g)  that  employers  obtain 
proof  of  completion  of  rehabilitation 
and  retum-to-duty  test  requirements 
after  positive  tests,  is  not  such  a  tracking 
system.  It  will  help  keep  drivers,  and 
employers,  from  avoiding  evaluation 
and  possible  treatment  following  a 
violation,  however.  Again,  it  must  be 
emphasized  that  this  section  requires 
nothing  that  could  not  be  willingly 
accomplished  by  employers  under  the 
current  rule.  An  employer  could  make 
release  of  prior  results  a  condition  of 
employment  as  a  driver,  and  should 
require  drivers  with  positive  tests  to 
prove  they  have  been  retested  and 
medically  recertified  as  qualified. 
Employers  are,  after  all,  prohibited  from 
using  a  driver  it  knows  has  tested 
positive  but  has  not  been  recertified  and 
tested  negative.  By  making  such 
inquiries  and  conditions  mandatory, 
this  section  merely  sets  forth  a  standard 
of  knowledge  for  new  employers  to 
comply  with  the  rule. 

An  employer  that  learns  that  a  driver- 
applicant  is  prohibited  from  driving 
need  not  refer  the  driver  to  a  SAP  for 
evaluation  and  treatment.  The  employer 
must,  however,  obtain  proof  of  a  SAP 
evaluation  and  retum-to-duty  test  before 
.  using  the  driver-applicant.  Therefore, 
drivers  with  p>ositive  dmg  test  results, 
alcohol  test  results  of  0.04  or  greater,  or 
refusals  to  test  should  either  maintain 
copies  of  subsequent  SAP  evaluations 
and  retum-to-duty  tests,  or  should  also 
consent  to  release  of  them  along  with 
the  required  information,  in  order  to 


show  compliance  with  the  mle. 
Alternatively,  a  pre-emplo)rment  test 
directed  by  the  hiring  employer  may 
serve  as  a  retum-to-duty  test  under  such 
circumstances. 

In  no  case  should  any  test  result  for 
alcohol  or  dmgs  under  this  part  be  used 
to  infer  that  a  person  is  an  alcoholic  or 
dmg  addict.  Testing  under  this  part 
determines  whether  a  driver  may  need  . 
to  be  removed  from  safety-sensitive 
functions  and  must  be  referred  to  a 
substances  abuse  professional  only.  The 
tests  under  this  part  are  conduct  test 
only,  and  do  not  determine  the  status  of 
any  person.  Prospective  employers 
should  refer  to  the  requirements  of  the 
Americans  with  Disabilities  Act,  and 
implementing  regulations,  42  1630, 

before  taking  any  employment  actions 
based  on  SAP  evaluations  released  by 
drivers  to  the  prospective  employer. 

This  section  is  consistent  with  49  CFR 
391.21  and  391.23,  which  requires  a 
driver-applicant  to  list  the  names, 
addresses,  and  dates  of  employment  for 
all  employers  in  the  preceding  three 
years  (10  years  for  CDL  drivers),  and 
requires  employers  to  investigate  the 
driver’s  record  by  contacting  all  of  the 
driver’s  previous  employers  within  the 
three  preceding  years.  The  information 
on  testing  could  be  easily  added  to  the 
inquiry.  This  inquiry  requirement  has 
been  included  in  part  382,  and  not  part 
391,  because  part  391  does  not  cover 
many  of  the  ^vers  to  which  this  mle 
applies.  Drivers’  and  employers’ 
compliance  with  the  requirement  to  list 
and  investigate  prior  employers  for 
purposes  of  test  result  information,  will 
be  enforced  in  the  same  manner  that 
part  391  is  currently  enforced. 

The  maximum  (14  calendar  days) 
period  granted  to  the  employer  to  obtain 
the  testing  information  is  shorter  than 
the  period  allowed  to  investigate  the 
driver’s  employment  record,  as  required 
in  49  CFR  391.23.  Since  the  period  of 
investigation  is  also  shorter,  three  years 
rather  than  two,  the  burden  of 
compliance  is  lessened.  Fourteen  days 
also  makes  it  more  difficult  to  abuse  the 
section’s  intent  by  discharging  drivers 
before  the  information  is  absolutely 
required  to  be  obtained.  As  an 
additional  incentive  to  promptly  obtain 
the  required  information,  and  to 
facilitate  future  inquiries,  paragraph  (d) 
requires  the  employer  to  obtain  the 
information  even  if  the  driver  stops 
driving  before  the  information  is 
obtained  or  before  the  14  day  period  had 
expired. 

In  this  mle,  also  differing  from 
§  391.23,  an  employer  is  required  in  the 
first  instance  to  obtain  the  information 
prior  to  using  the  driver.  Only  if  such 
promptness  is  not  feasible,  and  only  for 


as  long  as  it  remains  infeasible,  may  an 
employer  delay  obtaining  the 
information.  Obviously,  the  utility  of 
this  provision  is  diminished  the  longer 
an  employer  waits  to  make  the 
inquiries.  The  potential  is  there, 
however,  for  a  pmdent  employer, 
especially  those  many  commenters  who 
have  requested  a  provision  allowing  the 
exchange  of  information,  to  obtain 
meaningful  information  and  to  aid 
drivers  who  misuse  alcohol  and  dmgs 
by  ensuring  completion  of 
rehabilitation. 

An  employer  is  prohibited  in 
paragraph  (c)  from  using  a  driver  for 
longer  than  14  days  without  obtaining 
the  prior  testing  information.  The  new 
employer  must  make  a  good  faith  effort 
to  obtain  the  information.  An  employer 
who  makes  a  good  faith  effort,  but 
through  no  fault  of  its  own  is  unable  to 
obtain  the  information,  may  continue  to 
use  the  driver  if  it  makes  a  note  under 
paragraph  (f)  of  the  attempt.  For 
instance,  if  a  previous  employer  refuses, 
in  violation  of  §  382.405,  to  make  the 
information  available  pursuant  to  the 
driver’s  request,  the  new  employer 
should  note  the  attempt  to  obtain  the 
information  and  place  the  note  with  the 
driver’s  other  testing  information. 

Finally,  paragraph  (f)  leaves  the  form 
of  the  release  of  information  to  the 
discretion  of  the  employer.  The 
employer  must,  however,  ensure 
confidentiality  of  the  information  in  the 
same  manner  as  provided  in  §  382.405. 

Subpart  E — Consequences  for  Drivers 
Engaging  in  Substance  Abuse— 
Reiated  Conduct 

Section  382.501  Removal  From  Safety- 
Sensitive  Function 

Paragraph  (c)  extends  all  of  the 
driving  consequences  of  violating  the 
rule,  provided  in  subpart  E,  to 
commercial  motor  vehicles  in  interstate 
commerce  as  defined  in  part  390,  as 
well  as  CMVs  in  commerce  as  defined 
in  §  382.107.  For  example,  a  driver 
removed  from  performing  safety 
sensitive  functions  because  of  a  rule 
violation  occurring  in  a  26,001  pound  or 
greater  vehicle  in  inter-  or  intrastate 
commerce,  also  is  prohibited  from 
driving  a  10,001  pound  or  greater 
vehicle  in  interstate  commerce,  until 
complying  with  §  382.605.  This 
provision  extends  consequences  of 
violations  incurred  in  transportation 
under  CDL  jurisdiction  to  transportation 
covered  by  the  Federal  Motor  Carrier 
Safety  Regulations. 
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Section  332.503  Required  Evaluation 
and  Testing 

See  Limitations  of  Alcohol  Use  by 
rranspoitotion  Workers,  published 
elsewhere  in  today’s  Federal  Register. 

Section  382 AOS  Other  Alcohol-Related 
Conduct 

Though  the  minimum  alcohol 
concentration  to  incur  referral  to  a  SAP 
and  a  return-to-duty  test  is  0.04.  alcohol 
tests  with  result  below  0.04  are  also 
serious  and  represent  a  threat  to  the 
safety  of  the  motoring  public  An 
alcohol  concentration  of  0.039  does  not 
warrant  evaluation  and  rehabilitation 
under  the  rule,  but  it  may  have  an 
adverse  efiect  on  a  driver’s  abilities.  In 
addition,  the  driver’s  blood  alcohol 
curve  may  be  rising.  In  other  words,  the 
individu^  may  have  lust  consiuned 
enough  alcohol  to  eventually  produce 
an  alcohol  concentration  of  0.04  or 
greater,  but  the  alcohol  is  lust  entering 
the  bloodstream  and.  at  the  time  of 
testing,  the  alcohol  concentratimi  is 
below  0.04,  but  rising.  It  is.  rather,  a 
matter  of  testing  fora. 

Part  382  establishes  a  program  of 
employer-based  testing.  Sectitm  382.505 
requires  a  driving  pnAibition  of  24 
hours  for  a  test  result  of  0.02  or  greater 
but  less  than  0.04.  (In  most  instances., 
the  rehabilitation  referral  requirements 
of  §  382.605  vrill  also  take  at  least  24 
hours.) 

Section  392.5  (c)  and  (d),  on  the  other 
hand,  reqviires  law  enforcement  officials 
to  issue  a  24  hour  out-of-service  order 
to  a  driver  with  any  measured  alcohol 
concentration  or  detected  presence  of 
alcoboL  There  is  no  24  hour  driving 
prohibition  period  in  $  392.5  requii^ 
directly  of  the  driver  and  employer 
without  the  involvement  of  a  law 
enforcement  offidaL  Section  392.5(a) 
and  (h)  merely  prohibit  driving  after  a 
measured  alcohol  concentration  or 
detected  presence  of  alcohol,  without 
pladng  any  time  limit  Moreover, 
because  tests  conducted  under  part  382 
with  results  below  0.02  are  deemed  to 
be  “negative”  or  zero,  there  can  be  no 
measu^  alcohol  concentration  for 
which  to  prohibit  driving  under  §  392.5 
when  the  result  is  less  than  0.02. 

Still,  an  employer  must  comply  with 
the  driving  prohibition  in  §  392.5, 
regardless  of  a  test  result  below  0.02  or 
not,  if  it  discovers  violation  of  any  of  the 
other  proscriptions  provided  in  the 
section,  such  as  pre-duty  use, 
possession,  and  detected  presence  of 
alcohol.  In  most  drcumstances,  a  driver 
would  also  be  removed  from  safety- 
sensitive  frmctions  and  referred  to  a 
SAP  under  part  382  for  committing  such 
violations,  in  effect  imposing  the 


driving  prohibition  in  §  392.5  anyway.  If 
a  driver  subiect  to  §  392.5  is  given  a  test, 
however,  which  results  in  a 
concentration  below  0.02,  but  the 
employer  detects  the  presence  of 
alcohol  in  the  driver  throu^  other 
means,  the  employer  is  pn^bited  from 
using  the  driver  until  there  is  no  longer 
the  presence  of  akohoL 
Post-acddent  tests  administered  by  a 
law  enforcement  official  under 
independent  authority  may  result  in  a 
24  hour  out-of-service  order  issued  by 
the  official  for  concentrations  below 
0.02  because  the  test  is  not  administered 
under  part  382. 

Section  332.507  PeiHiities 

5>ecti(m  5(f)  of  the  Act  allows  the 
Secretary  to  determine  appropriate 
sanctions  for  drivers  who  are 
determined  through  testing  developed 
under  this  Act  to  have  used  alcohol  or 
controlled  substances  in  violation  of  law 
or  Federal  regulation,  but  are  not  under 
the  influeiux  of  alcohol  or  controlled 
substances  as  provided  in  the  CMVSA. 
Regulations  issued  pursuant  to  the 
CMVSA  impose  di^ualifications  and 
other  penalties  for  "conviction”  by 
Federal,  State,  or  local  law  enforcement 
officials  of  driving  imder  the  influence 
of  alcohol  at  controlled  substances 
(§  383.51).  'This  section  provides  that 
eniployers  and  drivers  who  violate  these 
rules,  which  do  not  provide  for 
"convictions”  or  CDL  disqualifications, 
are  subject  to  49  U.S.C  521(b),  which 
allow  civil  forfeiture  penalties  of  up  to 
$10,000. 

Subpart  F— Alcohol  and  Controlled 
Substances  Misuse  Information, 
Training,  and  Referral 

Section  382.601  Motor  Carrier 
Obligation  To  Promulgate  a  Policy  on 
the  Misuse  of  Alcohol  and  Controlled 
Substances 

Materials  explaining  how  the 
employer  implements  the  requirements 
of  this  part  and  the  employer’s  policies 
must  be  provided  to  each  driver. 
Written  notice  of  the  availability  of 
these  materials  must  be  provide  to 
representatives  of  employee  labor 
organizations. 

m  addition  to  educational 
information,  the  materials  also  may 
include  the  description  of  any  self- 
identification  program  or  procedure 
under  which  a  driver  may  decline  to 
perform  or  continue  to  perform  safety- 
sensitive  functions  without  penalty 
when  he  or  she  may  be  in  violation  of 
these  rules,  including  any  limits  on  the 
program.  'The  employer  also  may 
include  information  on  additional 
employer  policies  with  respect  to  the 


use  or  possession  of  alcohol,  including 
any  consequences  for  a  driver  found  to 
have  a  spedfied  alcohol  concentration, 
that  are  baaed  on  the  employer’s 
auth(Hity  independent  or  tlmse  rules. 
These  additio^  policies  must  be 
clearly  identified  as  based  on  the 
employer’s  independent  authority. 

Motivating  drivers  about  safety  in  the 
workplace  and  good  bealdi  is  important 
to  m^ung  an  alrahol  and  controUed 
sxibstances  use  prevention  program 
woric.  Because  the  primary  objective  of 
this  akx^kol  and  controlled  substances 
misuse  program  is  deterrence  rather 
than  detection,  it  is  espedeily  important 
that,  before  any  testing  is  begun, 
employers  make  their  drivers  folly 
aware  of  the  dangers  of  alcohol  and 
controlled  substances  misuse  in  their 
jobs,  advise  them  where  help  can  be 
obtained  if  they  have  a  problem  with 
alcohol  or  controlled  substances  use. 
and  the  potential  ctmsequences  for 
people  who  violate  this  rule.  An 
effective  company  policy  and 
educational  effort  can  more  than  pay  for 
itself  with  the  benefits  H  can  achieve. 

Section  382.603  Training  for 
Supervisors 

See  Limitations  of  Alcohol  Use  by 
Transportation  Workers  for  discussion 
of  this  section. 

Section  382.605  Referral,  Evaluation, 
and  Treatment 

*1116  Omnibus  Act  requires  that  an 
opportunity  fm*  treatment  be  made 
available  to  drivers.  This  does  not 
require  employers  to  provide  or  pay  for 
rehabilitation  or  to  hold  a  job  open  for 
a  driver  with  or  without  salary.  In  the 
current  drug  testing  rules,  the 
Department  dedd^  that  it  was 
inappropriate  to  establish  a  Federal  role 
in  mandating  that  employers  provide  for 
rehabilitation  and  that  it  should  be  left 
to  management/driver  negotiation.  The 
same  logic  will  apply  here.  The  FHWA 
has  decided  not  to  mandate  employer- 
provided  rehabilitation  in  this  rule. 

We  encourage  those  employers  who 
can  afford  to  provide  rehabilitation  to 
do  so  through  established  health 
insurance  programs,  since  it  helps  their 
drivers,  benefits  morale,  is  often  ctist^ 
effective  and  ultimately  contributes  to 
the  success  of  both  their  business  and 
their  testing  programs. 

This  secuon  requires  an  employer  to 
advise  a  driver  who  engages  in  conduct 
prohibited  under  these  rules  of  the 
available  resources  for  evaluation  wd 
treatment  of  alcohol  and  controlled 
substances  problems.  The  employer  will 
have  no  similar  obligation  to  applicants 
who  refuse  to  submit  to  or  fail  a  pre¬ 
employment  test. 
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A  SAP  will  evaluate  each  driver  who 
violates  these  rules  to  determine 
whether  the  driver  needs  assistance 
resolving  problems  associated  with 
alcohol  misuse  and  refer  the  driver  for 
any  necessary  treatment.  Before 
returning  to  duty  after  a  violation,  each 
driver  must  undergo  an  applicable 
alcohol  or  controlled  substances  test 
with  a  result  of  less  than  0.02  alcohol 
concentration  and/or  a  verified  negative 
controlled  substances  test  result.  In 
addition,  each  driver  identified  as 
needing  assistance  must  (1)  Be 
evaluated  again  by  a  SAP  to  determine 
whether  the  driver  has  successfully 
complied  with  the  rehabilitation 
program  prescribed  following  the  initial 
evaluation,  and  (2)  be  subject  to  a 
minimum  of  six  (6)  unannounced, 
follow-up  tests  over  the  following 
twelve  (12)  months.  Compliance  with 
the  prescribed  treatment  and  passing  the 
test(s)  will  not  guarantee  a  ri^t  of 
reemployment.  They  will  be 
preconditions  the  driver  must  meet  in 
order  to  perform  safety-sensitive 
functions. 

For  a  CMV  driver  to  return  to  duty 
following  a  controlled  substances  test 
that  results  in  a  verified  positive  test 
result,  the  CMV  driver  must  stop  using 
drugs,  be  evaluated  by  a  substance 
abuse  professional,  and  take  a  retum-to- 
duty  controlled  substances  test  with  a 
negative  result.  The  SAP  evaluation 
takes  the  place  of  the  requirement  in  49 
CFR  391.45(c)  that  drivers  who  test 
positive  for  drugs,  and  are  thereby 
rendered  medically  unqualified  to  drive 
under  §  391.41(b)(12),  must  be 
recertified  as  medically  qualified  to 
drive.  Drivers  identified  as  needing 
assistance  must  also  complete  any 
rehabilitation  required  by  the  substance 
abuse  professional,  be  re-evaluated  by  a 
substance  abuse  professional  to 
determine  whether  rehabilitation 
requirements  were  followed,  and  be 
subject  to  follow-up  tests. 

Follow-up  and  retum-to-duty  tests 
need  not  be  confined  to  the  substance 
involved  in  the  violation.  If  the  SAP 
determines  that  a  driver  needs 
assistance  with  a  poly-substance  abuse 
problem,  the  SAP  may,  for  instance, 
require  alcohol  tests  to  be  performed 
along  with  the  required  drug  follow-up 
and/or  retum-to-duty  tests,  after  a  driver 
has  violated  the  drug  testing 
prohibition. 

The  mle  will  provide  that  the 
evaluation  and  the  rehabilitation  may  be 
provided  by  tfie  employer,  by  a  SAP 
under  contract  with  the  employer  or  by 
a  SAP  not  afil  Hated  with  the  employer. 
The  choice  of  SAP  and  assignment  of 
costs  will  be  made  in  accordance  with 


employer/driver  agreements  and 
employer  policies. 

Other  Issues 

As  in  the  current  drug  testing  rules, 
the  FHWA  wants  to  provide  program 
flexibility  to  allow  employers  to  carry 
out  their  programs  in  a  more  efiicient, 
cost-effective  manner  and  to  ease  the 
compliance  burden  on  small  businesses. 
Testing,  for  example,  may  be  conducted 
by  the  employer,  an  outside  contractor, 
a  consortium,  a  union,  or  any  other 
party  or  agent  of  the  employer.  The 
employer  remains  responsible  for 
compliance  with  the  requirements  of 
this  part. 

The  use  of  consortia  has  worked  well 
in  the  drug  testing  area.  In  fact,  it  is  the 
predominant  method  of  compliance  in 
some  industries,  particularly  among 
smaller  employers.  One  reason  to  delay 
implementation  of  this  rule  for  smaller 
employers  is  to  enable  them  to  form  or 
join  consortia  or  large  employer  testing 
programs,  rather  than  have  to  establish 
their  own  programs. 

Employers  may  find  it  more  cost- 
effective  and  convenient  to  conduct 
alcohol  testing  at  the  same  time  they 
conduct  drug  testing.  Because  we  are 
requiring  alcohol  testing  at  or  near  the 
time  of  performance,  ding  testing  also 
would  have  to  occur  at  such  times.  For 
random  testing,  employers  could  easily 
accompUsh  this  by  randomly  choosing 
the  driver’s  number  and  then  testing  the 
driver  the  next  time  he  or  she  performs 
safety-sensitive  functions. 

Multi-Agency  Coverage 
In  some  industries,  a  significant 
percentage  of  drivers  are  subject  to  the 
testing  rules  of  more  than  one  DOT  OA: 
some  are  subject  to  the  testing  rules  of 
more  than  one  fedefal  agency  (e.g., 
drivers  covered  by  the  Department  of 
Energy  may  also  be  covered  by  FHWA). 
Where  it  will  not  compromise  the 
effectiveness  of  the  testing  program  or 
other  requirements,  one  DOT  agency 
will  defer  to  another  or  recognize  the 
validity  of  the  other’s  requirements. 

There  are  difierent  situations  in 
which  multi-agency  coverage  can  otcur: 

(1)  A  driver  may  perform  different 
modal  functions  for  the  same  employer. 
For  example,  a  driver  may  act  as  both 

a  railroad  repair  person  and  a  truck 
driver  for  a  single  employer,  activities 
regulated  by  the  FRA  and  the  FHWA. 
respectively.  Such  a  driver  could  be  in 
a  single  random  pool  under  these  rules, 
but  will  have  to  have  an  equal  chance 
of  being  selected  for  random  testing 
while  performing  either  track  repair  or 
driving  functions. 

(2)  A  driver  may  have  two  employers. 
For  example,  a  driver  may  fly  for  one 


employer  and  drive  for  another.  That 
driver  will  be  subject  to  two  random 
testing  requirements  and  will  generally 
be  in  two  difierent  pools.  As  discussed 
above,  however,  the  driver  could  be 
covered  by  one  random  testing  pool, 
e.g.,  one  run  by  a  consortium;  in  both 
situations,  the  driver  will  be  subject  to 
random  testing  in  either  job. 

This  rule  will  require  that  drivers 
cease  safety-sensitive  functions  in  every 
mode  of  transportation,  once 
determined  to  be  in  violation  of  any  one 
of  the  OA  rules.  We  also  have  been 
consulting  with  other  federal  agencies 
during  this  rulemaking  proceeding  in  an 
attempt  to  make  Federal  government 
rules  as  consistent  as  possible.  The 
Department  of  Energy  (DOE)  already  has 
issued  a  similar  rule  on  alcohol  misuse 
for  drivers  in  nuclear  facilities.  To  avoid 
any  potential  conflict,  DOE  officials 
have  indicated  that  they  plan  to  defer  to 
the  DOT  rules  where  there  are  entities 
covered  by  both  programs. 

Self-Identification/Peer-Referral 

Programs 

Since  the  FHWA’s  primary  purpose  is 
to  deter  drivers  fi'om  having  alcohol  and 
controlled  substances  in  their  systems 
while  performing  safety-sensitive 
functions,  drivers  should  be  able  to 
identify  themselves  as  unfit  to  work. 

The  FHWA  encourages  employers  to 
establish  self-identification  or  peer- 
referral  programs  and  encourage  drivers 
to  use  them.  These  programs,  which 
already  exist  in  some  segments  of  the 
'highway  transportation  industries, 
generally  allow  a  driver  to  decline, 
.without  penalty,  to  perform  or  continue 
to  perform  her  job  if  the  driver  knows 
that  she  is  or  may  be  impaired  by 
alcohol  or  controlled  substances.  The 
FHWA  will  not  require  self- 
identification  programs,  because  we 
believe  that  they  are  a  matter  more 
appropriate  for  labor/management 
negotiations.  The  successful 
implementation  of  such  programs 
depends  upon  joint  labor-management 
commitment  to  an  alcohol/drug-free 
work  environment. 

Any  such  program,  however,  could 
not  interfere  wiUi  the  tests  required  by 
these  rules.  For  example,  a  driver  could 
not  identify  himself  as  unfit  to  drive 
after  having  been  notified  of  a  random 
or  reasonable  suspicion  test  and  expect 
to  avoid  the  consequences  for  a  positive 
test  or  a  refusal  to  test.  Such  a  program 
could,  however,  permit  a  driver  to 
initiate  a  voluntary  alcohol  test  to 
determine  whether  the  driver  is  in 
violation  of  these  rules,  without  fear  of 
consequences  required  by  this  rule, 
regardless  of  the  test  results. 
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Educetioii 

Th«e  is  some  disagreement  about  the 
respective  effectiveness  of  education 
vis>»-vis  enfbrceroenL  Some  researchers 
claim  that  education  is  more  effective  in 
preventing  alcohol  misuse  than 
apprehension  of  the  abuser.  The 
American  Automobile  Association 
Foundation  few  Traffic  Safety  compared 
ei^t  states  that  adopted  tougher  orunk 
driving  laws  with  six  that  did  not.  The 
new  laws  had  no  effect  al  all  on  traffic 
fatalities.  The  Foundation  attributes  the 
overall  dechne  in  U.S.  traffic-related 
deatba  between  1980  and  1965  to  pubbc 
awareness  campaigns  by  such  groups  as 
Mothers  Against  Chunk  Driving 
(MAOD).  A  Boston  University 
researcher  similarly  conchid^  that 
social  pressure  and  publicity  **may  be  as 
important  aa  govenunent  regulationa  in 
reducing  drunk  driving  and  fetal 
crashes.’*  (Both  quoted  in  *1JSA  Today”, 
Wednesday,  August  3, 1988.) 

These  studies  nave  been  criticized  as 
poorly  desigrted  and  misleading,  since 
education  programs  were  never  isolated 
as  an  independent  variable  for 
compariaon.  NHTSA  betteves  that  the 
most  effective  programs  are  those  that 
combina  education  and  enforcement. 


Public  information  aiu)  education 
programs,  in  the  absence  of  enforcement 
activities  or  saiKitions,  have  never  been 
shown  to  have  an  impact  on  alcohol- 
related  fetal  crashes.  Conversely,  scores 
of  studies  have  found  that  programs 
involving  enhanced  enforcement, 
roadside  sobriety  dieckpoints,  and  the 
use  of  sanctions  such  as  license 
suspensions  frequently  have  resulted  in 
significant  redu^ons  of  alcohol-related 
fatalities.  Although  there  is 
disagreement  on  the  effectiveness  of 
education  alone,  it  appears  that  using 
education  as  an  adjunct  to  deterrent 
measures  will  make  both  more  effective. 

Removal  of  Part  391,  Snlqmrt  H 

The  present  regulations  for  controlled 
substances  testing  are  contained  as  a 
subpart  to  the  FHWA’s  driver 
qualification  regulations  in  part  331, 
and  are  applicable  only  to  dirivers 
subject  to  part  391.  Generally,  parts  390 
through  399  of  title  49  subc^apter  B  are 
applicable  to  motor  carriers  a^  drivers 
who  operate  in  interstate  commerce. 

The  Omnibus  Act  requires  the  FHWA  to 
expand  the  scope  of  persons  required  to 
be  tested  beyond  those  subject  to  part 
391.  This  rule  will  completely  replace 

Table  r 


49  CFR  part  391.  subpart  H  controlled 
substances  testing  on  January  1. 1996. 

The  Omnibus  Act  requires  aO' 
operators  of  CMVs  to  he  tested  for 
controlled  substances  and  alcohol  This 
encompasses  far  more  drivers  than  have 
been  subject  to  parts  390  throu^  399. 

It  applies  to  all  drivers  required  to 
obtain  a  CDL.  Drivers  to  which  Federal 
drug  testing  requirements  are  newly 
applicable  iivclude,  but  are  not  fimited 
to  drivers  and  their  employers  operating 
wholly  in  intrastate  commerce, 
employed  directly  by  Federal  Stete  and 
local  governments,  indudix^  school 
districts,  and  drivers  with  r^tricted-use 
CDLs  or  drivers  in  a  State  that  does  not 
recognize  State  option  waiver  CDLs 
(farm  vehicle  operators,  firefighters  and 
operators  of  emergoocy  equipment). 

The  FHWA  will  make  391. 
subpart  H  ineffective  on  the  two 
implementation  dates  of  part  382  to 
enable  motor  carriers  to  ccmtinue  to  use 
the  existing  regulations  imtil  all 
requirements  of  part  382  are  to  be 
complied  with  fully.  Table  I  shows  the 
existing  regulations  at  49  CFR  part  391. 
subpart  H  and  the  section  where  the 
FHWA  has  moved  the  existing 
regulation  into  this  rule. 


Purpose  and  scope _ 


AppNcaMHy - - - 

Definitions _ 

Notifications  ottesi  results  and  recordkeeping 


Access  to  indNidual  test  results  or  test  findbigs 

Implementation  sctwdule _ 

Drug  use  prohibitiorw _ 


Prescribed  drugs;  AffirmaSve  defense  ... 
Reasonable  cause  testing  rec^Jlrements  . 

Pre-employment  testing  requirements 
Bierwriat  (periodk:)  testirrg  requirements  . 

Randomlestingrequirements _ 

Random  testing  exceptions _ 

Post-accident  testing _ 

Disquafifications _ 

Employee  Assistance  Program _ 

EAP  Training  Pro^am  _ _ _ 

After-care  Monitoring _ 


Old  section 


391.81^a) _ 

391  J1<b) _ 

391.81<C) _ 

391A3 _ 

391.85  _ 

391.87(cg _ 

3S1.87(b) _ 

391.87(c) _ 

391A7(d) _ 

391.87(e) _ 

391.87(f} _ 

391.87(g) - 

391.87(h) _ 

391.89(a) _ 

391.89(b)'. _ _ 

391.93  _ 

391.96(a) _ 

391.950)) _ 

391.95(c) _ 

391.95(d) _ 

39197  _ 

391.99  _ 

391.101 _ 

391.103  _ 

391.1054391.107 

391.109  _ 

391.109((9 _ 

391.113 _ 

391.117 _ 

391.119 _ 

391.121 _ 

391.123  _ 


Change 


Removed. 
Removed. 
Omnibus  Act  . 


..  I  Removed _ 


Removed _ 


Removed _ 

Omnibus  Act _ 

Removed _ 

Omnibus  Act  _ 


New  section 


382.103 

382.107 

382.407(a) 

382.411(a) 

382.4tt(a) 

382.401 

382.407(a) 

382.406(c) 

382.403 

382.406(a) 

382.405(b) 

382.115 

382913 

382915 

382911 

4093(c) 

382907 


382.601 

382.603 

382.606(c) 
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Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures ' 

TTie  FHWA  has  determined  that  this 
action  is  a  significant  regulatory  action 
within  the  meaning  of  Executive  Order 
12866.  This  rule  has  been  reviewed 
under  this  cnder.  It  is  significcint  within 
the  meaning  of  Department  of 
Transportation  r^ulatory  policies  and 
procedures,  toa  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking  will 
be  substantial;  therefore,  a  hill 
regulatory  evaluation  is  required  and 
has  been  prepared.  The  regulatory 
evaluation  is  included  in  the  docket. 

Executive  Order  12875  (Enhancing  the 
Intergovernmental  Partnership) 

The  FHWA  has  determined  that  this 
action’s  NPRM  published  on  December 
15. 1992  (57  FR  59516)  contained  a 
requirement  that  must  be  analyzed  in 
accordance  with  Executive  Or^r  12875. 
The  FHWA  has  reviewed  the  final  rule 
under  this  order.  The  FHWA  has 
determined  that  the  proposed 
requirement  for  random  roadside 
alcohol  testing  by  State  aixl  local  law 
enforcement  officials  would  mandate 
States  to  perform  roadside  alcohol 
testing  on  commercial  motor  vehicle 
drivers.  The  requirement  would  not 
completely  reindHirse  States  for  the  cost 
of  such  a  mandated  program.  The 
FHWA  has  decided  not  to  mandate 
roadside  alcohol  testing  as  proposed, 
because  of  many  factors  including  this 
Executive  Order.  See  the  secticm  “Other 
Issues — Motor  Carrier  Safety  Assistance 
Program  (MCSAP)”  in  Limitations  of 
Alcohol  Use  by  Transportation  Workers 
elsewhere  in  today’s  Federal  Register 
for  further  discussion  of  the  FHWA’s 
and  the  EKDT’s  analysis  of  this  Executive 
Order  as  it  relates  to  this  final  rule. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  9&-354,  5  U.S.C 
601-612).  the  FHWA  hasovaluated  the 
efiects  of  this  rule  on  small  entities. 

This  final  rule  will  require  ranployers  to 
test  drivers  for  the  use  of  alcohol  and 
controlled  substances.  It  will  have  a 
significant  economic  impact  on  small 
entities.  The  FHWA  has  lessened  the 
economic  impact  on  small  entities  by 
allowing  them  an  additional  year  to 
comply  with  the  rule  over  and  above  the 
time  given  toderge  employers. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  adds  port  382  to  the 
FMCSRs  pertaining  to  testing  for  alcohol 
and  controlled  sub^ances  by  drivers  of 


commercial  motor  vehicles  operating  in 
commerce  on  public  roads  and 
highways.  These  requirements  directly 
affect  employers  and  their  drivers, 
including  State  and  local  employers  and 
their  drivers.  The  rule  also  will  regulate 
employers  and  drivers  who  have 
historically  been  regulated  (mly  by  their 
State  of  residence  or  where  the 
employer’s  business  is  located.  These 
requirements  preempt  State  and  local 
laws,  regulations,  rules,  and  orders  that 
are  inconsistent  with  the  requirements 
of  this  rule.  The  preemption  authority 
for  this  document  was  specifically 
provided  for  under  49  U.S.C.  app.  2717, 
Section  12020(e)(1)  of  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991. 

Under  the  Motor  Carrier  Safety 
Assistance  Program,  States  will  not  be 
required  to  adopt  compatible  part  382 
regulations  for  drug  or  alcohol  testing  as 
a  condition  for  receiving  grant  monies 
under  the  program. 

For  the  reasons  set  forth  above,  the 
agency  is  not  required  to  prepare  a 
Federalism  Assessment  for  this 
proposal. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  applies  to  this  program. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  in  pall  382  of  this  rule 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C  3501  et  seq.  Information 
collection  requirements  are  not  effective 
until  Paperwork  Reduction  Act 
clearance  has  been  received. 

National  Environmental  Policy  Act. 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  1969  (42 
U.S.C  4321  et  seq.)  and  has  determined 
that  this  action  wrill  not  have  any  effect 
on  the  quality  of  the  environnmnt. 

Regulation  Identification  Number 

A  regulation  identification  niunber 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Uenter  publishes 
the  Unified  Agenda  in  April  and 
October  of  ea^  year.  The  RIN  number 
contained  in  the  heading  of  this 


document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Parts  382, 

391,  392  and  395 

Alcohol  teeing.  Controlled  substances 
testing.  Highways  and  roads.  Highway 
safety.  Motor  carriers.  Motor  vefocle 
safety.  ^ 

Issued  on:  January  25, 1994. 

Federico  Pena, 

Secretary  of  Transportation. 

Rodney  E.  Slater, 

Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  title  49,  CFR 
subtitle  B,  chapter  in,  parts  391,  392, 
and  395,  and  add  part  382  as  set  forth 
below: 

1.  Chapter  in  is  amended  by  adding 
part  382  as  follows: 

PART  382— CONTROLLED 
SUBSTANCES  AND  ALCOHOL  USE 
AND  TESTING 

Subpart  A— General 

Sec. 

382.101  Purpose. 

382.103  Applicability. 

382.105  Testing  procedures. 

382.107  Definitions. 

382.109  Preemption  of  State  and  local  laws. 
382.111  Other  requirements  imposed  by 
employers. 

382.113  Requirement  for  notice. 

382.115  Starting  date  fortesting  programs. 

Subpart  B— Prohibitions 

382.201  Alcohol  concentration. 

382.204  Alcohol  possession. 

382.205  On-duty  use. 

382.207  Pre-duty  use. 

382.209  Use  following  an  accident. 

382.211  Refusal  to  submit  to  a  required 
alcohol  OT  controlled  substances  test. 
382.213  Controlled  substances  use. 

382.215  Controlled  substances  testing. 

Subpart  C— Tests  Required 

382.301  Pre-employment  testing. 

382.303  Post-arildent  testing. 

382.305  Random  testing. 

382.307  Reasonable  suspicion  testing. 
382.309  Retum-to-duty  testing. 

382.311  Follow-up  testing. 

Subpary)— Handling  of  Test  Results, 
Record  Retention,  and  Confidentiaftty 

382.401  Retention  of  records. 

382.403  Reporting  of  results  in  a 
management  infoimation  system. 

382.405  Access  to  facilities  and  records. 
382.407  Medical  review  officer  notifications 
to  the  employer. 

382.409  Medical  review  officer  record 
retention  for  controlled  substances. 
382.411  Employer  notifications. 

382.413  Release  of  alcohol  and  controlled 
substances  test  information  by  previous 
employers. 
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Subpart  E— Consequences  for  Drivers 
Engaging  in  Substance  Use>Related 
Coquet 

382.501  Removal  from  safety-seftsitive 

function. 

382.503  Required  evaluation  and  testing. 
382.505  Other  alcohol -related  conduct. 
382.507  Penalties. 

Subpart  F— Alcohol  Misuse  and  Controlled 
Substances  Use  Information,  Training,  and 
Referral 

382.601  Motor  carrier  obligation  to 

promulgate  a  policy  on  the  misuse  of 

alcohol  and  use  of  controlled  substances. 
382.603  Training  for  supervisors. 

382.605  Referral,  evaluation,  and  treatment. 

Authority:  49  U.S.C.  app.  2505;  49  U.S.C. 
app.  2701  et  seq.;  49  U.S.C  3102;  49  CFR 
1.48. 

Subpart  A — General 
§382.101  Purpose. 

The  purpose  of  this  part  is  to  establish 
programs  designed  to  help  prevent 
accidents  and  injuries  resulting  from  the 
misuse  of  alcohol  or  use  of  controlled 
substances  by  drivers  of  commercial 
motor  vehicles. 

§382.103  Applicability. 

(a)  This  part  applies  to  every  person 
who  operates  a  commercial  motor 
vehicle  in  interstate  or  intrastate 
commerce,  and  is  subject  to  the 
commercial  driver’s  license 
requirements  of  part  383  of  this 
subchapter. 

(b)  An  employer  who  employs 
himself/herself  as  a  driver  must  comply 
with  both  the  requirements  in  this  part 
that  apply  to  employers  and  the 
requirements  in  this  part  that  apply  to 
drivers.  An  employer  who  employs  only 
himself/herself  as  a  driver  shall 
implement  an  alcohol  and  controlled 
substances  testing  program  that  includes 
more  persons  than  himself/herself  as 
covered  employees  in  the  random 
testing  pool. 

(c)  This  part  shall  not  apply  to 
employers  and  their  drivers: 

(1)  Required  to  comply  with  the 
alcohol  and/or  controlled  substances 
testing  requirements  of  parts  653  and 
654  of  this  title;  or 

(2)  Granted  a  full  waiver  from  the 
requirements  of  the  commercial  driver’s 
license  program;  or 

(3)  Granted  an  optional  State  waiver 
from  the  requirements  of  part  383  of  this 
subchapter;  or 

(4)  Of  foreign  domiciled  operations, 
with  respect  to  any  driver  whose  place 
of  reporting  for  duty  (home  terminal)  for 
commercial  motor  vehicle 
transportation  services  is  located 
outside  the  territory  of  the  United 
States. 


§382.105  Testing  procedures. 

Each  employer  shall  ensure  that  all 
alcohol  or  controlled  substances  testing 
conducted  under  this  part  complies 
with  the  procedures  set  forth  in  part  40 
of  this  title.  The  provisions  of  part  40  of' 
this  title  that  address  alcohol  or 
controlled  substances  testing  are  made 
applicable  to  employers  by  this  part. 

§382.107  Definitions. 

Words  or  phrases  used  in  this  part  are 
defined  in  §§  386.2  and  390.5  of  this 
subchapter,  and  §  40.3  or  §  40.73  of  this 
title,  except  as  provided  herein — 

Alcohol  means  the  intoxicating  agent 
in  beverage  alcohol,  ethyl  alcohol,  or 
other  low  molecular  weight  alcohols 
including  methyl  and  isopropyl  alcohol. 

Alcohol  concentration  (or  content) 
means  the  alcohol  in  a  volume  of  breath 
expressed  in  terms  of  grams  of  alcohol 
per  210  liters  of  breath  as  indicated  by 
an  evidential  breath  test  under  this  part. 

Alcohol  use  means  the  consumption 
of  any  beverage,  mixture,  or  preparation, 
including  any  medication,  containing 
alcohol. 

Commerce  means  (1)  Any  trade, 
traffre  or  transportation  within  the 
jurisdiction  of  the  United  States 
between  a  place  in  a  State  and  a  place 
outside  of  such  State,  including  a  place 
outside  of  the  United  States  and  (2) 
trade,  traffic,  and  transportation  in  the 
United  States  which  affects  any  trade, 
traffic,  and  transportation  described  in 
paragraph  (1)  of  this  definition. 

Commercial  motor  vehicle  means  a 
motor  vehicle  or  combination  of  motor 
vehicles  used  in  commerce  to  transport 
passengers  or  property  if  the  motor 
vehicle — 

(1)  Has  a  gross  combination  weight 
rating  of  26,001  or  more  pounds 
inclusive  of  a  towed  unit  with  a  gross 
vehicle  weight  rating  of  more  than 
10,000  pounds;  or 

(2)  Has  a  gross  vehicle  weight  rating 
of  26,001  or  more  poimds;  or 

(3)  Is  designed  to  transport  16  or  more 
passengers,  including  the  driver;  or 

(4)  Is  of  any  size  and  is  used  in  the 
transportation  of  materials  found  to  be 
hazardous  for  the  purposes  of  the 
Hazardous  Materials  Transportation  Act 
and  which  require  the  motor  vehicle  to 
be  placarded  under  the  Hazardous 
Materials  Regulations  (49  CFR  part  172, 
subpart  F). 

Confirmation  test  For  alcohol  testing 
means  a  second  test,  following  a 
screening  test  with  a  result  of  0.02  or 
greater,  that  provides  quantitative  data 
of  alcohol  concentration.  For  controlled 
substances  testing  means  a  second 
analytical  procedure  to  identify  the 
presence  of  a  specific  drug  or  metabolite 
which  is  independent  of  the  screen  test 


and  which  uses  a  difierent  technique 
and  chemical  principle  from  that  of  the 
screen  test  in  order  to  ensure  reliability 
and  accuracy.  (Gas  chromatography/ 
mass  spectrometry  (GC/MS)  is  the  only 
authorized  confirmation  method  for 
cocaine,  marijuana,  opiates, 
anmhetamines,  and  phencyclidine.) 

Consortium  means  an  entity, 
including  a  group  or  association  of 
employers  or  contractors,  that  provides 
alcohol  or  controlled  substances  testing 
as  required  by  this  part,  or  other  DOT 
alcohol  or  controlled  substances  testing 
rules,  and  that  acts  on  behalf  of  the 
empWers. 

DOT  Agency  means  an  agency  (or 
“operating  administration’’)  of  the 
United  States  Department  of 
Transportation  administering 
regulations  requiring  alcohol  and/or 
drug  testing  (14  CFR  parts  61,  63,  65, 
121,  and  135;  49  CFR  parts  199,  219, 
382,  653  and  654),  in  accordance  with 
part  40  of  this  title. 

Driver  means  any  person  who 
operates  a  commercial  motor  vehicle. 
This  includes,  but  is  not  limited  to:  full 
time,  regularly  employed  drivers; 
casual,  intermittent  or  occasional 
drivers;  leased  drivers  and  independent, 
owner-operator  contractors  who  are 
either  directly  employed  by  or  under 
lease  to  an  employer  or  who  operate  a 
commercial  motor  vehicle  at  the 
direction  of  or  with  the  consent  of  an 
employer.  For  the  purposes  of  pre¬ 
employment/pre-duty  testing  only,  the 
term  driver  includes  a  person  applying 
to  an  employer  to  drive  a  commercial 
motor  vehicle. 

Employer  means  any  person 
(including  the  United  States,  a  State, 
District  of  Columbia  or  a  political 
subdivision  of  a  State)  who  owns  or 
leases  a  commercial  motor  vehicle  or 
assigns  persons  to  operate  such  a 
vehicle.  The  term  emp/oyer  includes  an 
employer’s  agents,  officers  and 
representatives. 

Performing  (a  safety-sensitive 
function)  means  a  driver  is  considered 
to  be  performing  a  safety-sensitive 
function  during  any  period  in  which  he 
or  she  is  actually  performing,  ready  to 
perform,  or  immediately  available  to 
perform  any  safety-sensitive  functions. 

Refuse  to  submit  (to  an  alcohol  or 
controlled  substances  test)  means  that  a 
driver  (1)  Fails  to  provide  adequate 
breath  for  testing  without  a  valid 
medical  explanation  after  he  or  she  has 
received  notice  of  the  requirement  for 
breath  testing  in  accordance  with  the 
provisions  of  this  part,  (2)  fails  to 
provide  adequate  urine  for  controlled 
substances  testing  without  a  valid 
medical  explanation  after  he  or  she  has 
received  notice  of  the  requirement  for 
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urine  testing  in  accordance  with  the 
provisions  of  this  part,  or  (3)  engages  in 
conduct  that  clearly  obstructs  the  testing 
process. 

Safety-sensitive  function  means  any  of 
those  on-duty  functions  set  forth  in 
§  395.2  On-I^ty  time,  paragraphs  (1) 
through  (7)  of  this  chapter.  , 

Screening  test  (also  known  as  initial 
test).  In  alcohol  testing,  it  means  an 
analytical  procedure  to  determine 
whether  a  driver  may  have  a  prohibited 
concentration  of  alc^ol  in  his  or  her 
system.  In  controlled  substance  testing, 
it  means  an  immunoassay  screen  to 
eliminate  “negative”  urine  specimens 
from  further  consideration. 

Substance  abuse  professional  means  a 
licensed  physician  (Medical  Doctor  or 
Doctor  of  Osteopathy),  or  a  licensed  or 
certified  psychologist,  social  worker, 
employee  assistance  professional,  or 
addiction  counselor  (certified  by  the 
National  Association  of  Alcoholism  and 
Drug  Abuse  Counselors  Certification 
Commission)  with  knowledge  of  and 
clinical  experience  in  the  diagnosis  and 
treatment  of  alcohol  and  controlled 
substances-related  disorders. 

Violation  rate  means  the  number  of 
drivers  (as  reported  under  §  382.305  of 
this  part)  found  during  random  tests 
given  under  this  part  to  have  an  alcohol 
concentration  of  0.04  or  greater,  plus  the 
number  of  drivers  who  refuse  a  random 
test  required  by  this  part,  divided  by  the 
total  reported  numbw  of  drivers  in  the 
industry  given  random  alcohol  tests 
under  this  part  plus  the  total  reported 
number  of  drivers  in  the  industry  who 
refuse  a  random  test  required  by  this 
part. 

§  382.109  Preemption  of  State  and  local 
laws. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  this  part  preempts 
any  State  or  local  law,  rule,  regulation, 
or  order  to  the  extent  that: 

(1)  Compliance  with  both  the  State  or 
local  requirement  and  this  part  is  not 
possible;  or 

(2)  Compliance  with  the  State  or  local 
requirement  is  an  obstacle  to  the 
accomplishment  and  execution  of  any 
requirement  in  this  part. 

(b)  This  part  shall  not  be  construed  to 
preempt  provisions  of  State  criminal 
law  that  impose  sanctions  for  reckless 
conduct  leading  to  actual  loss  of  life, 
injury,  or  damage  to  property,  whether 
the  provisions  apply  spedfirally  to 
transportation  employees,  employers,  or 
the  general  public. 

§382.111  Other  requirements  imposed  by 
employers. 

Except  as  expressly  provided  in  this 
part,  nothing  in  this  pdrt  shrdl  be 


construed  to  affect  the  authority  of 
employers,  or  the  rights  of  drivers,  with 
respect  to  the  use  or  possession  of 
alcohol,  or  the  use  of  controlled 
substances,  including  authority  and 
rights  with  respect  to  testing  and 
rehabilitation. 

§382.113  Requirement  for  notice. 

Before  performing  an  alcohol  or 
controlled  substances  test  under  this 
part,  each  employer  shall  notify  a  driver 
that  the  alcohol  or  controlled  substances 
test  is  required  by  this  part.  No 
employer  shall  f^sely  represent  that  a 
test  is  administered  under  this  part. 

§  382.1 15  Starting  date  for  testing 
progrsans. 

(a)  Large  employers.  Each  employer 
with  fifty  or  more  drivers  on  M^h  17, 

1994,  shall  implement  the  requirements 
of  this  part  be^nning  on  January  1, 

1995. 

(b)  Small  employers.  Each  employer 
with  fewer  than  fifty  drivers  on  March 
17, 1994,  shall  impalement  the 
requirements  of  this  part  beginning  on 
January  1, 1996. 

(c)  All  employers  shall  have  alcohol 
and  controlled  substances  programs  that 
conform  to  this  part  by  the  date  in 
paragraph  (a)  or  (b)  of  this  section, 
whi^ever  is  applicable,  or  by  the  date 
an  employer  b^ns  commercial  motor 
vehicle  operations,  whichever  is  later. 

Subpart  B — Prohibitions 

§382.201  Alcohol  concentration. 

No  driver  shall  report  for  duty  or 
remain  on  duty  requiring  the 
performance  of  safety-^sitive 
functions  while  having"^an  alcohol 
concentration  of  0.04  or  greater.  No 
employer  having  actual  knowledge  that 
a  driver  has  an  alcohol  concentration  of 
0.04  or  greater  shall  permit  the  driver  to 
perform  or  continue  to  perform  safety- 
sensitive  functions.  > 

§382.204  Alcohol  possession. 

No  driver  ^all  be  on  duty  or  operate 
a  commercial  motor  vehicle  while  the 
driver  possesses  alcohol,  unless  the 
alcohol  is  manifested  and  transported  as 
part  of  a  shipment.  No  employer  having 
actual  knowledge  that  a  driver  possesses 
unmanifested  alcohol  may  permit  the 
driver  to  drive  or  continue  to  drive  a 
commercial  motor  vehicle. 

§  382.205  On-duty  use. 

No  driver  shall  use  alcohol  while 
performing  safety-sensitive  functions. 
No  employer  having  actual  knowledge 
that  a  driver  is  using  alcohol  while 
performing  safety-sensitive  functions 
shall  permit  the  driver  to  perform  or 


continue  to  perform  safety-sensitive 
functions. 

0 

§  382.207  Pr»<iuty  use. 

No  driver  shall  perform  safety- 
sensitive  functions  within  four  hours 
after  using  alcohol.  No  employer  having 
actud  knowledge  that  a  driver  has  used 
alcohol  within  four  hours  shall  permit 
a  driver  to  |)erfonn  or  continue  to 
perform  safety-sensitive  functions. 

§  382.209  Use  loUowing  an  accident 

No  driver  reqviired  to  take  a  post¬ 
accident  alcoh^  test  under  §  382.303  of 
this  part  shall  use  alcohol  for  eight 
hours  following  the  accident,  or  until 
he/she  undergoes  a  post-acddent 
alcohol  test,  whichever  occurs  first. 

§  382.21 1  Refusal  to  submit  to  a  required 
alcohol  or  controlled  substances  test 

No  driver  shall  refuse  to  submit  to  a 
post-accident  alcohol  or  controlled 
substances  test  required  under 
§  382.303,  a  random  alcohol  or 
controlled  substances  test  required 
under  §382.305,  a  reasonable  suspicion 
alcohol  or  controlled  substances  test 
required  under  §  382.307,  or  a  follow-up  ' 
alcohol  or  controlled  substances  test 
required  under  §  382.311.  No  employer 
shall  permit  a  driver  who  refuses  to 
submit  to  such  tests  to  perform  or 
continue  to  perform  safety-sensitive 
functions. 

§  382.213  Controlled  substances  use. 

(a)  No  driver  shall  report  for  duty  or 
remain  on  duty  requiring  the 
performance  of  safety-sensitive 
functions  when  the  driver  uses  any 
controlled  substance,  except  when  the 
use  is  pursuant  to  the  instructions  of  a 
physician  who  has  advised  the  driver 
that  the  substance  does  not  adversely 
affect  the  driver’s  ability  to  safely 
operate  a  commercial  motor  vehicle. 

(b)  No  employer  having  actua'l 
knowledge  that  a  driver  has  used  a 
controlled  substance  shall  permit  the 
driver  to  perform  or  continue  to  perform 
a  safety-sensitive  function. 

(c)  An  employer  may  require  a  driver 
to  infopa  the  employer  of  any 
therapeutic  drug  use. 

§  382.21 5  Controlled  substances  testing. 

No  driver  shall  report  for  duty,  remain 
on  duty  or  perform  a  safety-sensitive 
function,  if  the  driver  tests  positive  for 
controlled  substances.  No  employer 
having  actual  knowledge  that  a  driver 
has  tested  positive  for  controlled 
substances  shall  permit  the  driver  to 
jjerform  or  continue  to  perform  safety- 
sensitive  functions. 
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Subpart  C— Tests  Required 

§  382.301  Preemployment  testing. 

(a)  Prior  to  the  first  time  a  driver 
performs  safety-sensitive  functions  for 
an  employer,  the  driver  shall  undergo 
testing  for  alcohol  and  controlled 
substances.  No  employer  shall  allow  a 
driver  to  perform  safety-sensitive 
functions  unless  the  driver  has  been 
administered  an  alcohol  test  with  a 
result  indicating  an  alcohol 
concentration  less  than  0.04,  and  has 
received  a  controlled  substances  test 
result  from  the  medical  review  officer 
indicating  a  verified  negative  test  result. 

If  a  pre-employment  alcohol  test  result 
under  this  section  indicates  an  alcohol 
content  of  0.02  or  greater  but  less  than 
0.04,  the  provisions  of  §  382.505  shall 
apply. 

(b)  Exception  for  pre-employment 
alcohol  testing.  An  employer  is  not 
required  to  administer  an  alcohol  test 
required  by  paragraph  (a)  of  this  section 
if; 

(1)  The  driver  has  undergone  an 
alcohol  test  required  by  this  section  or 
the  alcohol  misuse  rule  of  another  DOT 
agency  under  part  40  of  this  title  within 
the  previous  six  months,  with  a  result 
indicating  an  alcohol  concentration  less 
than  0.04;  and 

(2)  The  employer  ensures  that  no 
prior  employer  of  the  driver  of  whom 
the  employer  has  knowledge  has  records 
of  a  violation  of  this  part  or  the  alcohol 
misuse  rule  of  another  DOT  agency 
within  the  previous  six  months. 

(c)  Exception  for  pre-employment 
controlled  substances  testing.  An 
employer  is  not  required  to  administer 
a  controlled  substances  test  required  by 
paragraph  (a)  of  this  section  if: 

(1)  The  driver  has  participated  in  a 
drug  testing  program  that  meets  the 
requirements  of  this  part  within  the 
previous  30  days;  and 

(2)  While  participating  in  that 
promm,  either 

(i)  Was  tested  for  controlled 
substances  within  the  past  6  months 
(fiom  the  date  of  application  with  the 
employer)  or 

(li)  Participated  in  a  random 
controlled  substances  testing  program 
for  the  previous  12  months  (from  the 
date  of  application  with  the  employer); 
and 

(3)  The  employer  ensures  that  no 
prior  employer  of  the  driver  of  whom 
the  employer  has  knowledge  has  records 
of  a  violation  of  this  part  or  the 
controlled  substance  use  rule  of  another 
DOT  agency  within  the  previous  six 
months. 

(d)  (1)  An  employer  who  exercises 
either  paragraph  (b)  or  (c)  of  this  section 
shall  contact  the  alcohol  and/or 


controlled  substances  testing  program(s) 
in  which  the  driver  participates  or 
participated  and  shall  obtain  from  the 
testing  program(s)  the  following 
information: 

(1)  Name(s)  and  address(es)  of  the 
program  (s). 

(ii)  Verification  that  the  driver 
participates  or  participated  in  the 
program(s). 

(iii)  Verification  that  the  program(s) 
conform  to  part  40  of  this  title. 

(iv)  Verification  that  the  driver  is 
qualified  under  the  rules  of  this  part, 
including  that  the  driver  has  not  refused 
to  be  tested  for  alcohol  or  controlled 
substances. 

(v)  The  date  the  driver  was  last  tested 
for  alcohol  and  controlled  substances. 

(vi)  The  results  of  any  tests  taken 
within  the  previous  six  months  and  any 
other  violations  of  subpart  B  of  this  part. 

(2)  An  employer  who  uses,  but  does 
not  employ,  a  driver  more  than  once  a 
year  must  assure  itself  once  every  six 
months  that  the  driver  participates  in  an 
alcohol  and  controlled  substances 
testing  program(s)  that  meets  the 
requirements  of  this  part. 

§  382.303  Post-accident  testing. 

(a)  As  soon  as  practicable  following 
an  accident  involving  a  commercial 
motor  vehicle,  each  employer  shall  test 
for  alcohol  and  controlled  substances 
each  surviving  driver: 

(1)  Who  was  performing  safety- 
sensitive  functions  with  respect  to  the 
vehicle,  if  the  accident  involved  the  loss 
of  human  life;  or 

(2)  Who  receives  a  citation  under 
State  or  local  law  for  a  moving  traffic 
violation  arising  ht>m  the  accident. 

(b)  (1)  Alcohol  tests.  If  a  test  required 
by  this  section  is  not  administered 
within  two  hours  following  the 
accident,  the  employer  shall  prepare 
and  maintain  on  file  a  record  stating  the 
idSsons  the  test  was  not  promptly 
administered.  If  a  test  required  by  this 
section  is  not  administered  within  eight 
hours  following  the  accident,  the 
employer  shall  cease  attempts  to 
administer  an  alcohol  test  and  shall 
prepare  and  maintain  the  same  record. 
Records  shall  be  submitted  to  the 
FHWA  upon  request  of  the  Associate 
Administrator. 

(2)  Controlled  substance  tests.  If  a  test 
required  by  this  section  is  not 
administered  within  32  hours  following 
the  accident,  the  employer  shall  cease 
attempts  to  administer  a  controlled 
substances  test,  and  prepare  and 
maintain  on  file  a  record  stating  the 
reasons  the  test  was  not  promptly 
administered.  Records  shall  be 
submitted  to  the  FHWA  upon  request  of 
the  Associate  Administrator. 


(c)  A  driver  who  is  subject  to  post¬ 
accident  testing  shall  remain  readily 
available  for  such  testing  or  may  be 
deemed  by  the  employer  to  have  refused 
to  submit  to  testing.  Nothing  in  this 
section  shall  be  construed  to  require  the 
delay  of  necessary  medical  attention  for 
injured  people  following  an  accident  or 
to  prphibit  a  driver  ft-om  leaving  the 
scene  of  an  accident  for  the  period 
necessary  to  obtain  assistance  in 
responding  to  the  accident,  or  to  obtain 
necessary  emergency  medical  care. 

(d)  An  employer  shall  provide  drivers 
with  necessary  post-accident 
information,  procedures  and 
instructions,  prior  to  the  driver 
operating  a  commercial  motor  vehicle, 
so  that  drivers  will  be  able  to  comply 
with  the  requirements  of  this  section. 

(e)  The  results  of  a  breath  or  blood  test 
for  the  use  of  alcohol  or  a  urine  test  for 
the  use  of  controlled  substances, 
conducted  by  Federal,  State,  or  local 
officials  having  independent  authority 
for  the  test,  shall  be  considered  to  meet 
the  requirements  of  this  section, 
provided  such  tests  conform  to 
applicable  Federal,  State  or  local 
requirements,  and  that  the  results  of  the 
tests  are  obtained  by  the  employer. 

§382.305  Random  testing. 

(a)  (1)  Except  as  provided  in 
paragraphs  (b)  through  (d)  of  this 
section,  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  shall  be  25  percent  of  the  average 
number  of  driver  positions. 

(2)  The  minimum  annual  percentage 
rate  for  random  controlled  substances 
testing  shall  be  50  p>ercent  of  the  average 
number  of  driver  positions. 

(b)  The  FHWA  Administrator's 
decision  to  increase  or  decrease  the 
minimum  annual  percentage  rate  for 
alcohol  testing  is  based  on  the  reported 
violation  rate  for  the  entire  industry.  All 
information  used  for  this  determination 
is  drawn  from  the  alcohol  management 
information  system  reports  required  by 
§  382.403  of  this  part.  In  order  to  ensure 
reliability  of  the  data,  the  FHWA 
Administrator  considers  the  quality  and 
completeness  of  the  reported  data,  may 
obtain  additional  information  or  reports 
ft-om  employers,  and  may  make 
appropriate  modifications  in  calculating 
the  industry  violation  rate.  Each  year,  - 
the  FHWA  Administrator  will  publish 
in  the  Federal  Register  the  minimum 
annual  percentage  rate  for  random 
alcohol  testing  of  drivers.  The  new 
minimum  aimual  percentage  rate  for 
random  alcohol  testing  will  be 
applicable  starting  January  1  of  the 
calendar  year  following  publication. 

(c)  (1)  When  the  minimum  annual 
percentage  rate  for' random  alcohol 


Federal  Register  /  Vol.  59,  No.  31  /  Tuesday,  February  15,  1994  /  Rules  aad  Regulations  7509 


testing  is  25  percent  or  more,  the  FHWA 
Administrator  may  lower  this  rate  to  10 
percent  of  all  drivers  if  the  FHWA 
Administrator  determines  that  the  data 
received  under  the  reporting 
requirements  of  §  382.403  for  two 
consecutive  calendar  years  indicate  that 
the  violation  rate  is  less  than  0.5 
percent. 

(2)  When  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  is  50  percent,  the  FHWA 
Administrator  may  lower  this  rate  to  25 
percent  of  all  drivers  if  the  FHWA 
Administrator  determines  that  the  data 
received  under  the  reporting 
requirements  of  §  382.403  for  two 
consecutive  calendar  years  indicate  that 
the  violation  rate  is  less  than  1.0  percent 
but  equal  to  or  greater  than  0.5  percent. 

(d)  (l)  When  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  is  10  percent,  and  the  data 
received  under  the  reporting 
requirements  of  §  382.403  for  that 
calendar  year  indicate  that  the  violation 
rate  is  equal  to  or  greater  than  0.5 
percent,  out  less  than  1.0  percent,  the 
FHWA  Administrator  will  increase  the 
minimum  aimual  percentage  rate  for 
random  alcohol  testing  to  25  percent  for 
all  drivers. 

(2)  When  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  is  25  percent  or  less,  and  the  data 
received  under  the  reporting 
requirements  of  §  382.403  for  that 
calendar  year  indicate  that  the  violation 
rate  is  equal  to  or  greater  than  1.0 
percent,  the  FHWA  Administrator  will 
increase  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  to  50  percent  for  all  drivers. 

(e)  The  selection  of  drivers  from 
random  alcohol  and  controlled 
substances  testing  shall  be  made  by  a 
scientifrcally  valid  method,  such  as  a 
random  number  table  of  a  computer- 
based  random  number  generator  that  is 
matched  with  drivers’  Social  Security 
numbers,  payroll  identification 
numbers,  or  other  comparable 
identifying  numbers.  Under  the 
selection  process  used,  each  driver  shall 
have  an  equal  chance  of  being  tested 
each  time  selections  are  made.' 

(f)  The  employer  shall  randomly 
select  a  sufficient  number  of  drivers  for 
alcohol  testing  during  each  calendar 
year  to  equal  an  annual  rate  not  less 
than  the  minimum  annual  percentage 
rate  for  random  alcohol  testing 
determined  by  the  FHWA 
Administrator.  For  controlled 
substances  testing,  the  employer  shall 
randomly  select  a  sufficient  number  of 
drivers  for  controlled  substances  testing 
during  each  calendar  year  to  equal  an 
annual  rate  not  less  than  the  minimum 


annual  percentage  rate  of  50  percent  of 
drivers.  If  the  employer  conducts 
random  testing  for  alcohol  and/or 
controlled  substances  through  a 
consortium,  the  number  of  drivers  to  be 
tested  may  be  calculated  for  each 
individual  employer  or  may  be  based  on 
the  total  number  of  drivers  covered  by 
the  consortium  who  are  subject  to 
random  alcohol  and/or  controlled 
substances  testing  at  the  same  minimum 
annual  percentage  rate  under  this  part 
or  any  DOT  alcohol  or  controlled 
substances  testing  rule. 

(g)  Each  employer  shall  ensure  that 
random  alcohol  and  controlled 
substances  tests  conducted  under  this 
part  are  unannounced  and  that  the  dates 
for  administering  random  alcohol  and 
controlled  substances  tests  are  spread 
reasonably  throughout  the  calendar 
year. 

(h)  Each  employer  shall  require  that 
each  driver  who  is  notified  of  selection 
for  random  alcohol  and/or  controlled 
substances  testing  proceeds  to  the  test 
site  immediately:  provided,  however, 
that  if  the  driver  is  performing  a  safety- 
sensitive  function  at  the  time  of 
notification,  the  employer  shall  instead 
ensure  that  the  driver  ceases  to  perform 
the  safety-sensitive  function  and 
proceeds  to  the  testing  site  as  soon  as 
possible. 

(i)  A  driver  shall  only  be  tested  for 
alcohol  while  the  driver  is  performing 
safety-sensitive  functions,  just  before 
the  driver  is  to  perform  safety-sensitive 
functions,  or  just  after  the  driver  has 
ceased  performing  such  functions. 

(j)  If  a  given  driver  is  subject  to 
random  alcohol  or  controlled  substances 
testing  under  the  alcohol  or  controlled 
substances  testing  rules  of  more  than 
one  DOT  agency  for  the  same  employer, 
the  driver  shall  be  subject  to  random 
alcohol  and/or  controlled  substances 
testing  at  the  minimum  annual 
percentage  rate  established  for  the 
calendar  year  by  the  DOT  agency 
regulating  more  than  50  percent  of  the 
driver’s  frinction. 

(k)  If  an  employer  is  required  to 
conduct  random  alcohol  or  controlled 
substances  testing  under  the  alcohol  or 
controlled  substances  testing  rules  of 
more  than  one  DOT  agency,  the 
emplwer  may — 

(l)  Establish  separate  pools  for 
random  selection,  with  each  pool 
containing  the  DOT-covered  employees 
who  are  subject  to  testing  at  the  same 
required  minimum  annual  percentage 
rate;  or 

(2)  Randomly  select  such  employees 
for  testing  at  the  highest  minimiun 
aimual  percentage  rate  established  for 
the  calendar  year  by  any  DOT  agency  to 
which  the  employer  is  subject. 


§  382.307  Reasonable  suspicion  testing. 

(a)  An  employer  shall  require  a  driver 
to  submit  to  an  alcohol  test  when  the 
employer  has  reasonable  suspicion  to 
believe  that  the  driver  has  violated  the 
prohibitions  of  subpart  B  of  this  part 
concerning  alcohol,  except  for 

§  382.204.  The  employer’s 
determination  that  reasonable  suspicion 
exists  to  require  the  driver  to  imdergo 
an  alcohol  test  must  be  based  on 
specific,  contemporaneous,  articulable 
observations  concerning  the  appearance, 
behavior,  speech  or  body  odors  of  the 
driver. 

(b)  An  employer  shall  require  a  driver 
to  submit  to  a  controlled  substances  test 
when  the  employer  has  reasonable 
suspicion  to  believe  that  the  driver  has 
violated  the  prohibitions  of  subpart  B  of 
this  part  concerning  controlled 
substances.  The  employer’s 
determination  that  reasonable  suspicion 
exists  to  require  the  driver  to  undergo  a 
controlled  substances  test  must  be  based 
on  specific,  contemporaneous, 
articulable  observations  concerning  the 
appearance,  behavior,  speech  or  body 
odors  of  the  driver.  The  observations 
may  include  indications  of  the  chronic 
and  withdrawal  effects  of  controlled 
substances. 

(c)  The  required  observations  for 
alcohol  and/or  controlled  substances 
reasonable  suspicion  testing  shall  be 
made  by  a  supervisor  or  company 
official  who  is  trained  in  accordance 
with  §  382.603  of  this  part.  The  person 
who  makes  the  determination  that 
reasonable  suspicion  exists  to  conduct 
an  alcohol  test  shall  not  conduct  the 
alcohol  test  of  the  driver. 

(d)  Alcohol  testing  is  authorized  by 
this  section  only  if  me  observations 
required  by  paragraph  (a)  of  this  section 
are  made  during,  just  preceding,  or  just 
after  the  period  of  me  work  day  mat  the 
driver  is  required  to  be  in  compliance 
with  this  part.  A  driver  may  be  directed 
by  me  employer  to  only  undergo 
reasonable  suspicion  testing  while  me 
driver  is  performing  safety-sensitive 
functions,  just  before  me  driver  is  to 
perform  safety-sensitive  functions,  or 
just  after  the  driver  has  ceased 
performing  such  functions. 

(e)  (>)  If  an  alcohol  test  required  by 
this  section  is  not  administered  wimin 
two  hours  following  me  determination 
under  paragraph  (a)  of  this  section,  the 
employer  shall  prepare  and  maintain  on 
file  a  record  stating  me  reasons  the 
alcohol  test  was  not  promptly 
administered.  If  an  alcohol  test  required 
by  this  section  is  not  administered 
within  eight  hours  following  me 
determination  under  paragraph  (a)  of 
mis  section,  me  employer  shall  cease 
attempts  to  administer  an  alcohol  test 
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and  shall  state  in  the  record  the  reasons 
for  not  administering  the  test 

(2)  Notwithstanding  the  absence  of  a 
reasonable  suspicion  alcohol  test  imder 
this  section,  no  driver  shall  report  f<^ 
duty  or  remain  on  duty  requiring  the 
performance  of  safety-sensitive 
functions  while  the  driver  is  under  the 
influence  of  or  impaired  by  alcohol,  as 
shown  by  the  behavioral,  speech,  and 
performance  indicatcNrs  of  alcohol 
misuse,  nor  shall  an  employer  permit 
the  driver  to  perform  or  continue  to 
perform  safety-sensitive  functions,  until: 

(i)  An  alcohol  test  is  administered  and 
the  driver’s  alcohol  concentration 
measures  less  than  0.02;  or 

(ii)  Twenty  four  hours  have  elapsed 
following  the  determination  under 
paragraph  (a)  of  this  section  that  there 
is  reasonable  suspicion  to  believe  that 
the  driver  has  violated  the  pn^ibitions 
in  this  part  concerning  the  use  of 
alcohol. 

(3)  Except  as  provided  in  paragraph 
(e)(2)  of  this  section,  no  employer  shall 
take  any  action  under  this  part  against 
a  driver  based  solely  on  the  driver’s 
behavior  and  appearance,  with  respect 
to  alcohol  use,  in  the  absence  of  an 
alcohol  test.  This  does  not  prohibit  an 
emplo)rer  with  independent  authority  of 
this  part  from  taking  any  action 
otherwise  consistent  w^  law. 

(f)  A  written  record  shall  be  made  of 
the  observations  leading  to  a  controlled 
substance  reasonable  suspicion  test,  and 
signed  by  the  supervisor  (k  company 
official  who  made  the  observations, 
within  24  hours  of  the  observed 
behavior  or  before  the  results  of  the 
controlled  substances  test  are  released, 
whichever  is  earlier. 

§382.309  Retum-to-duty  testing. 

(a)  Each  employer  shall  ensure  that 
before  a  drivw  returns  to  duty  requiring 
the  performance  of  a  safety-sensitive 
function  after  engaging  in  conduct 
prohibited  by  subpart  B  of  this  part 
concerning  dcohol,  the  driver  shall 
undergo  a  retum-to-duty  alct^ol  test 
with  a  result  indicating  an  alcohol 
concentration  of  less  than  0.02. 

(b)  Each  employer  shall  ensure  that 
before  a  driver  retiuns  to  duty  requiring 
the  performance  of  a  safety-sensitive 
function  after  engaging  in  conduct 
prohibited  by  subpart  B  of  this  part 
concerning  controlled  substances,  the 
driver  shall  undergo  a  retum-to-duty 
controlled  substances  test  with  a  resuh 
indicating  a  verified  negative  result  fw 
controlled  substances  use. 

§382.311  FoUow-up  testing. 

(a)  Following  a  determination  under 
§  382.605(b)  tlmt  a  driver  is  in  need  of 
assistance  in  resolving  problems 


associated  writh  alcohol  misuse  and/or 
use  of  controlled  substances,  each 
employer  shall  ensure  that  the  driver  is 
subject  to  unannounced  follow-up 
alcohol  and/or  controlled  substances 
testing  as  directed  by  a  riibstance  abuse 
professional  in  accordance  with  the 
provisions  of  §  382.605(c)(2)(ii). 

(b)  Follow-up  alcohol  testing  shall  be 
conducted  only  when  the  driver  is 
performing  safety-sensitive  functions, 
just  before  the  driver  is  to  perform 
safety-sensitive  functions,  or  just  after 
the  driver  has  ceased  performing  safety- 
sensitive  functions. 

Subpart  D — Handling  of  Test  Results, 
Record  Retention  and  Confidentiaiity 

§  382.401  Retention  of  records. 

(a)  Genera]  Requirement  Each 
employer  shall  maintain  records  of  its 
alcohol  misuse  and  controlled 
substances  use  prevention  programs  as 
provided  in  this  section.  The  records 
shall  be  maintained  in  a  secure  location 
with  controlled  access. 

(b)  Period  of  Retention.  Each 
employer  shall  maintain  the  records  in 
accordance  with  the  following  schedule: 

(1)  Five  years.  The  following  records 
shall  be  maintained  for  a  minimum  of 
five  years: 

(1)  Records  of  driver  alcohol  test 
results  with  results  indicating  an 
alcohol  concentration  of  0.02  or  greater, 

(ii)  Records  of  driver  verified  positive 
controlled  substances  test  results, 

(iii)  Dociimentation  of  refusals  to  take 
required  alcohol  and/or  controlled 

'  substances  tests. 

(iv)  Calibration  documentation, 

(v)  Driver  evaluation  and  referrals 
shall  be  maintained  for  a  minimum  of 
five  wars,  and 

(vi)  A  copy  of  each  annual  calendar 
year  summary  required  by  §  382.403. 

(2)  Two  years.  Records  related  to  the 
alcohol  and  controlled  substances 
collection  process  (except  calibration  of 
evidential  breath  testing  devices)  and 
training  shall  be  maintained  for  a 
minimum  of  two  years. 

(3)  One  year.  Records  of  negative  and 
canceled  controlled  substances  test 
results  (as  defined  in  part  40  of  this 
title)  and  alcohol  test  results  with  a 
concentration  of  less  than  0.02  shall  be 
maintained  for  a  minimiun  of  one  year. 

(c)  Types  of  records.  The  following 
specific  records  shall  be  maintained. 

(1)  Records  related  to  the  collection 
process: 

(i)  Collection  logbooks,  if  used; 

(ii)  Documents  relating  to  the  random 
selection  process; 

(iii)  Cahbration  docunaentation  for 
evidential  breath  testing  devices; 

(iv)  Documentation  of  breath  alcohol 
technician  training; 


(v)  Documents  generated  in 
conneotion  with  decisimis  to  administer 
reasonable  suspicion  alcohol  or 
controlled  sub^ances  tests; 

(vi)  Documents  generated  in 
connection  with  diecisions  on  post¬ 
accident  tests; 

(vii)  Documents  verifying  existence  of 
a  medical  explanation  of  the  inability  of 
a  driver  to  provide  adequate  breath  or  to 
provide  a  urine  specimen  for  testing: 
and 

(viii)  Consolidated  annual  calendar 
year  summaries  as  required  by 
§  382.403. 

(2)  Records  related  to  a  driver’s  test 
results: 

(i)  The  employer’s  copy  of  the  alcohol 
test  form,  including^the  results  of  the 
test; 

(ii)  The  employer’s  copy  of  the 
controlled  substabces  test  chain  of 
custody  and  control  form; 

(iii)  Documents  sent  by  the  medical 
review  officer  to  the  employer, 
including  those  required  by 

§  382.407(a). 

(iv)  Dociunents  related  to  the  refusal 
of  any  driver  to  submit  to  an  alcohol  or 
controlled  substances  test  required  by 
this  part;  and 

(v)  Documents  presented  by  a  driver 
to  dispute  the  result  of  an  alcohol  or 
controlled  substances  test  administered 
under  this  part. 

(3)  Records  related  to  other  violations 
of  this  part. 

(4)  Records  related  to  evaluations: 

(i)  Records  pertaining  to  a 
determination  by  a  substance  abuse 
professional  concerning  a  driver’s  need 
for  assistance;  and 

(ii)  Records  concerning  a  driver’s 
compliance  with  recommendations  of 
the  substance  abuse  professional. 

(5)  Records  relatecf  to  education  and 
training: 

(i)  Materials  on  alcohol  misuse  and 
controlled  substance  use  awrareness, 
including  a  copy  of  the  employer’s 
policy  on  alcohol  misuse  and  controlled 
substance  use; 

(ii)  Documentation  of  compliance 
with  the  requirements  of  §  382.601, 
including  the  driver’s  signed  receipt  of 
education  materials; 

(iii)  Documentation  of  training 
provided  to  supervisors  for  the  purpose 
of  qualifying  the  supervisors  to  make  a 
determination  concerning  the  need  for 
alcohol  and/or  controlled  substances 
testing  based  on  reasonable  suspicion; 
and 

(iv)  Certification  that  any  training 
conducted  under  this  part  complies 
with  the  requirements  for  such  training 

(6)  Records  related  to  drug  testing: 

(i)  Agreements  with  collection  site 

facilities,  laboratories,  medical  review 
officers,  and  consortia: 
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(ii)  Names  and  positions  of  ofHcials 
and  their  role  in  the  employer’s  alcohol 
and  controlled  substances  testing 
program(s); 

(iii)  Monthly  laboratory  statistical 
summaries  of  urinalysis  required  by 
§  40.29(^(6);  and 

(iv)  The  employer’s  drug  testing 
policy  and  procedures. 

(d)  Location  o/records.  All  records  - 
required  by  this  part  shall  be 
maintained  as  required  by  §  390.31  of 
this  subchapter  and  shall  be  made 
available  for  inspection  at  the 
employer’s  principal  place  of  business 
within  two  business  days  after  a  request 
has  been  made  by  an  authorized 
representative  of  the  Federal  Highway 
Administration. 

§  382.403  Reporting  of  results  in  a 
management  Information  system. 

(a)  An  employer  shall  prepare  and 
maintain  an  annual  calendar  year 
summary  of  the  results  of  its  alcohol 
and  controlled  substances  testing 
programs  performed  under  this  part.  By 
March  15  of  each  year,  all  employers 
shall  complete  the  annual  summary 
covering  the  previous  calendar  year. 

(b)  If  an  employer  is  notihed,  during 
the  month  of  January,  of  a  request  by  the 
Federal  Highway  Administration  to 
report  the  employer’s  annual  calendar 
year  summary  information,  the 
employer  shall  prepare  and  submit  the 
report  to  the  Federal  Highway 
Administration  by  Mar^  15  of  that 
year.  The  employer  shall  ensure  that  the 
annual  summary  report  is  accurate  and 
received  by  March  15  at  the  location 
that  the  Federal  Highway 
Administration  specifies  in  its  request. 
The  report  shall  be  in  the  form  and 
manner  prescribed  by  the  Federal 
Highway  Administration  in  its  request. 
When  the  report  is  submitted  to  the 
Federal  Highway  Administration  by 
mail  or  electronic  transmission,  the 
information  requested  shall  be  typed, 
except  for  the  signature  of  the  certifying 
official.  Each  employer  shall  ensure  the 
accuracy  and  timeliness  of  each  report 
submitted  by  the  employer  or  a 
consortium. 

(c)  Each  annual  calendar  year 
summary  that  contains  information  on  a 
verified  positive  controlled  substances 
test  result,  an  alcohol  screening  test 
result  of  0.02  or  greater,  or  any  other 
violation  of  the  alcohol  misuse 
provisions  of  subpart  B  of  this  part  shall 
include  the  following  informational 
elements: 

(1)  Number  of  drivers  subject  to  part 
382; 

(2)  Niunber  of  drivers  subject  to 
testing  imder  the  alcohol  misuse  or 
controlled  substances  use  rules  of  more 


than  one  DOT  agency,  identified  by 
each  agency; 

(3)  Number  of  urine  specimens 
collected  by  type  of  test  (e.g.,  pre¬ 
employment,  random,  reasonable 
suspicion,  post-accident); 

(4)  Number  of  positives  verified  by  a 
MRO  by  type  of  test,  and  type  of 
controlled  substance; 

(5)  Number  of  negative  controlled 
substance  tests  verified  by  a  MRO  by 
type  of  test; 

(6)  Number  of  persons  denied  a 
position  as  a  driver  following  a  pre¬ 
employment  verified  positive  controlled 
substances  test  and/or  a  pre¬ 
employment  alcohol  test  that  indicates 
an  alcohol  concentration  of  0.04  or 
greater; 

(7)  Number  of  drivers  with  tests 
verified  positive  by  a  medical  review 
officer  for  multiple  controlled 
substances; 

(8)  Number  of  drivers  who  refused  to 
submit  to  an  alcohol  or  controlled 
substances  test  required  under  this 
subpart; 

(9)  (i)  Number  of  supervisors  who 
have  received  required  alcohol  training 
during  the  reporting  period;  and 

(ii)  Number  of  supervisors  who  have 
received  required  controlled  substances 
training  during  the  reporting  period; 

(10)  (i)  Num^r  of  screening  alcohol 
tests  by  tyjra  of  test;  and 

(11)  Number  of  confirmation  alcohol 
tests,  by  type  of  test; 

(11)  Number  of  confirmation  alcohol 
tests  indicating  an  alcohol  concentration 
of  0.02  or  greater  but  less  than  0.04,  by 
type  of  test; 

(12)  Number  of  confirmation  alcohol 
tests  indicating  an  alcohol  concentration 
of  0.04  or  greater,  by  type  of  test; 

(13)  Number  of  drivers  who  were 
returned  to  duty  (having  complied  with 
the  recommendations  of  a  substance 
abuse  professional  as  described  in 

§§  382.503  and  382.605),  in  this 
reporting  period,  who  “previously: 

(i)  Had  a  verified  positive  controlled 
substance  test  result,  or 

(ii)  Engaged  in  prohibited  alcohol 
misuse  under  the  provisions  of  this  part; 

(14)  Number  of  drivers  who  were 
administered  alcohol  and  drug  tests  at 
the  same  time,  with  both  a  verified 
positive  drug  test  result  and  cm  alcohol 
test  result  indicating  an  alcohol 
concentration  of  0.04  or  greater;  and 

(15)  Number  of  drivers  who  were 
found  to  have  violated  any  non-testing 
prohibitions  of  subpart  B  of  this  part, 
and  any  action  taken  in  response  to  the 
violation. 

(d)  Each  employer’s  annual  calendar 
year  summary  that  contains  only 
negative  controlled  substance  test 
results,  alcohol  screening  test  results  of 


less  than  0.02,  and  does  not  contain  any 
other  violations  of  subpart  B  of  this  part, 
may  prepare  and  submit,  as  required  by 
paragraph  (b)  of  this  section,  either  a 
standard  report  form  containing  all  the 
information  elements  specified  in 
paragraph  (c)  of  this  section,  or  an  “EZ” 
report  form.  The  “EZ”  report  shall 
include  the  following  information 
elements: 

(1)  Number  of  drivers  subject  to  part 
382; 

(2)  Number  of  drivers  subject  to 
testing  under  the  alcohol  misuse  or 
controlled  substance  use  rules  of  more 
than  one  DOT  agency,  identified  by 
each  agency; 

(3)  NumW  of  urine  specimens 
collected  by  type  of  test  (e.g.,  pre¬ 
employment,  random,  reasonable 
suspicion,  post-accident); 

(4)  Niunber  of  negatives  verified  by  a 
medical  review  officer  by  type  of  test; 

(5)  Number  of  drivers  who  refused  to 
submit  to  an  alcohol  or  controlled 
substances  test  required  under  this 
subpart; 

(6)  (i)  Number  of  supervisors  who 
have  received  required  alcohol  training 
during  the  reporting  period;  and 

(ii)  Number  of  supervisors  who  have 
received  required  controlled  substances 
training  during  the  reporting  period; 

(7)  Number  of  screen  alcohol  tests  by 
type  of  test;  and 

(8)  Number  of  drivers  who  were 
returned  to  duty  (having  complied  with 
the  recommendations  of  a  substance 
abuse  professional  as  described  in 

§§  382.503  and  382.605),  in  this 
reporting  period,  who  previously: 

(i)  Had  a  verified  positive  controlled 
substance  test  result,  or 

(ii)  Engaged  in  prohibited  alcohol 
misuse  under  the  provisions  of  this  part. 

(e)  Each  employer  that  is  subject  to 
more  than  one  DOT  agency  alcohol  or 
controlled  substances  rule  shall  identify 
each  driver  covered  by  the  regulations 
of  more  than  one  DOT  agency.  The 
identification  will  be  by  the  total 
number  of  covered  functions.  Prior  to 
conducting.any  alcohol  or  controlled 
substances  test  on  a  driver  subject  to  the 
rules  of  more  than  one  DOT  agency,  the 
employer  shall  determine  which  E)OT 
agen<^  rule  or  rules  authorizes  or 
requires  the  test.  The  test  result 
information  shall  be  directed  to  the 
appropriate  DOT  agency  or  agencies. 

(f)  A  consortium  may  prepare  annual 
calendar  year  summaries  and  reports  on 
behalf  of  individual  employers  for 
purposes  of  compliance  with  this 
section.  However,  each  employer  shall 
sign  and  submit  such  a  report  and  shall 
remain  responsible  for  ensuring  the 
accuracy  and  timeliness  of  each  report 
prepared  on  its  behalf  by  a  consortium. 
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§  382.405  Access  to  facHItiss  and  records. 

(a)  Except  as  required  by  law  or 
expressly  authorized  or  required  in  this 
section,  no  employer  shall  release  driver 
information  that  is  contained  in  records 
required  to  be  maintained  under 

§  382.401. 

(b)  A  driver  is  entitled,  upon  written 
request,  to  obtain  copies  of  any  records 
pertaining  to  the  driver’s  use  of  alcohol 
or  controlled  substances,  including  any 
records  pertaining  to  his  or  her  alcohol 
or  controlled  substances  tests.  The 
employer  shall  promptly  provide  the 
records  requested  by  the  driver.  Access 
to  a  driver’s  records  shall  not  be 
contingent  upon  payment  for  records 
other  than  those  specifically  requested.  - 

(c)  Each  employer  shall  permit  access 
to  all  facilities  utilized  in  complying 
with  the  requirements  of  this  part  to  the 
Secretary  of  Transportation,  any  DOT 
agency,  or  any  State  or  local  officials 
with  regulatory  authority  over  the 
employer  or  any  of  its  drivers. 

(d)  ^ch  employer  shall  make 
available  copies  of  all  results  for 
employer  alcohol  and/or  controlled 
substances  testing  conducted  under  this 
part  and  any  other  information 
pertaining  to  the  employer’s  alcohol 
misuse  and/or  controll^  substances  use 
prevention  program,  when  requested  by 
the  Secretary  of  Transportation,  any 
DOT  agency,  or  any  State  or  local 
officials  with  regulatory  authority  over 
the  employer  or  any  of  its  drivers. 

(e)  When  requested  by  the  National 
Transportation  Safety  Board  as  part  of 
an  accident  investigation,  employers 
shall  disclose  information  related  to  the 
employer’s  administration  of  a  post* 
accident  alcohol  and/or  controlled 
substance  test  administered  following 
the  accident  under  investigation. 

(f)  Records  shall  be  made  available  to 
a  subsequent  employer  upon  receipt  of 
a  written  request  from  a  driver. 
Disclosure  by  the  subsequent  employer 
is  permitted  only  as  expressly 
authorized  by  the  terms  of  the  driver’s 
request. 

(g)  An  employer  may  disclose 
information  required  to  be  maintained 
under  this  part  pertaining  to  a  driver, 
the  decisionmaker  in  a  lawsuit, 
grievance,  or  other  proceeding  initiated 
by  or  on  behalf  of  the  individual,  and 
arising  from  the  results  of  an  alcohol 
and/or  controlled  substance  test 
administered  under  this  p>ert.  or  from 
the  employer’s  determination  that  the 
driver  engaged  in  conduct  prohibited  by 
subpart  B  of  this  part  (including,  but  not 
limited  to,  a  worker’s  compensation, 
unemployment  compensation,  or  other 
proceeding  relating  to  a  benefit  sought 
by  the  driver.) 


(h)  An  employer  shall  release 
information  regarding  a  driver’s  records 
as  directed  by  the  specific,  written 
consent  of  the  driver  authorizing  release 
of  the  information  to  an  identified 
person.  Release  of  such  information  by 
the  person  receiving  the  information  is 
permitted  only  in  accordance  with  the 
terms  of  the  employee’s  consent. 

§382.407  Medical  review  officer 
notifications  to  the  employer. 

(а)  The  medical  review  officer  may 
report  to  the  employer  using  any 
communications  device,  but  in  all 
instances  a  signed,  written  notification 
must  be  forwarded  within  three 
business  days  of  completion  of  the 
medical  review  officer’s  review, 
pursuant  to  part  40  of  this  title.  A 
medical  review  officer  shall  report  to  an 
employer  clearly: 

(1)  That  the  controlled  substances  test 
being  reported  was  in  accordance  with 
part  40  of  this  title  and  this  part; 

(2)  The  name  of  the  individual  for 
whom  the  test  results  are  being 
reported; 

(3)  The  type  of  test  indicated  on  the 
custody  and  control  form  (i.e.  random, 
post-accident,  etc.); 

(4)  The  date  and  location  of  the  test 
collection; 

(5)  The  identities  of  the  persons  or 
entities  performing  the  collection, 
analysis  of  the  specimens  and  serving  as 
the  medical  review  officer  for  the 
specific  test; 

(б)  The  verified  results  of  a  controlled 
substances  test,  either  positive  or 
negative,  and  if  positive,  the  identity  of 
the  controlled  substancefs)  for  which 
the  test  was  verified  positive. 

(b)  A  medical  review  officer  shall 
report  to  the  employer  that  the  medical 
review  officer  has  made  all  reasonable 
efforts  to  contact  the  driver  as  provided 
in  §  40.33(c)  of  this  title.  'The  employer 
shall,  as  soon  as  practicable,  request  that 
the  driver  contact  the  medical  review 
officer  prior  to  dispatching  the  driver  or 
within  24  hours,  whichever  is  earlier. 

§382.409  Medical  review  officer  record 
retention  for  controUed  substances. 

(a)  A  medical  review  officer  shall 
maintain  all  dated  records  and 
notifications,  identified  by  individual, 
for  a  minimum  of  five  years  for  verified 
positive  controlled  substances  test 
results. 

(b)  A  medical  review  officer  shall 
maintain  all  dated  records  and 
notifications,  identified  by  individual, 
for  a  minimum  of  one  year  for  negative 
and  canceled  contrail^  substances  test 
results. 

(c)  No  person  may  obtain  the 
individual  controlled  substances  test 


results  retained  by  a  medical  review 
officer,  and  no  medical  review  officer 
shall  release  the  individual  controlled 
substances  test  results  of  any  driver  to 
any  person,  without  first  obtaining  a 
specific,  written  authorization  from  the 
tested  driver.  Nothing  in  this  paragraph 
shall  prohibit  a  medical  review  officer 
ftt)m  releasing,  to  the  employer  or  to 
officials  of  the  Secretary  of 
Transportation,  any  DOT  agency,  or  any 
State  or  local  officials  with  regulatory 
authority  over  the  controlled  substances 
testing  program  xmder  this  part,  the 
information  delineated  in  §  382.407(a) 
of  this  subpart. 

§382.411  Employer  notifications. 

(a)  An  employer  shall  notify  a  driver 
of  the  results  of  a  pre-employment 
controlled  substance  test  conducted 
under  this  part,  if  the  driver  requests 
such  results  within  60  calendar  days  of 
being  notified  of  the  disposition  of  the 
employment  application.  An  employer 
shall  notify  a  driver  of  the  results  of 
random,  reasonable  suspicion  and  post¬ 
accident  tests  for  controlled  substances 
conducted  under  this  part  if  the  test 
results  are  verified  positive.  The 
employer  shall  also  inform  the  driver 
which  controlled  substance  or 
substances  were  verified  as  positive. 

(b)  The  designated  management 
official  shall  make  reasonable  efforts  to 
contact  and  request  each  driver  who 
submitted  a  specimen  under  the 
employer’s  program,  regardless  of  the 
driver’s  employment  status,  to  contact 
and  discuss  the  results  of  the  controlled 
substances  test  with  a  medical  review 
officer  who  has'been  unable  to  contact 
the  driver. 

(c)  'The  designated  management 
official  shall  immediately  notify  the 
medical  review  officer  that  the  driver 
has  been  notified  to  contact  the  medical 
review  officer  within  24  hours. 

§  382.413  Release  of  alcohol  and 
controlled  substances  test  Information  by 
previous  employers. 

(a)  An  employer  may  obtain,  pursuant 
to  a  driver’s  written  consent,  any  of  the 
information  concerning  the  driver 
which  is  maintained  under  this  part  by 
the  driver’s  previous  employers. 

(b)  An  employer  shall  obtain, 
pursuant  to  a  driver’s  consent, 
information  on  the  driver’s  alcohol  tests 
with  a  concentration  result  of  0.04  or 
greater,  positive  controlled  substances 
test  results,  and  refusals  to  be  teste<f, 
within  the  preceding  two  years,  which 
are  maintained  by  the  driver’s  previous 
employers  under  §  382.401  (b)(l)(i) 
through  (iii). 

(c)  *1110  information  in  paragraph  (b) 
of  this  section  must  be  obtained  and 
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reviewed  by  the  employer  no  later  than 
14  calendar  days  after  the  first  time  a 
driver  performs  safety-sensitive 
functions  for  an  employer,  if  it  is  not 
feasible  to  obtain  the  information  prior 
to  the  driver  performing  safety-sensitive 
functions.  An  employer  may  not  permit 
a  driver  to  perform  safety-sensitive 
functions  after  14  days  without 
obtaining  the  information. 

(d)  If  the  driver  stops  performing 
safety-sensitive  functions  for  the 
employer  before  expiration  of  the  14  day 
period  or  before  the  employer  has 
obtained  the  information  in  paragraph 
(b)  of  this  section,  the  employer  must 
still  obtain  the  information. 

(e)  The  prospective  employer  must 
provide  to  each  of  the  driver’s 
employers  within  the  two  preceding 
years  die  driver’s  specific,  written 
authorization  for  release  of  the 
information  in  paragraph  (b). 

(f)  The  release  of  any  information 
under  this  part  may  take  the  form  of 
personal  interviews,  telephone 
interviews,  letters,  or  any  other  method 
of  obtaining  infoimation  that  ensures 
confidentiality.  Each  employer  must 
maintain  a  written,  confidential  record 
with  respect  to  each  past  employer 
contacted. 

(g)  An  employer  may  not  use  a  driver 
to  perform  safety-sensitive  functions  if 
the  employer  obtains  information  on  the 
driver’s  alcohol  test  with  a 
concentration 'of  0.04  or  greater,  verified 
positive  controlled  substances  test 
result,  or  refusal  to  be  tested,  by  the 
driver,  without  obtaining  information 
on  a  subsequent  substance  abuse 
professional  evaluation  and/or 
determination  imder  §  382.401(c)(4)  and 
compliance  with  §  382.309. 

Subpart  E— Consequences  For  Drivers 
Engaging  In  Substance  Use-Related 
Conduct 

§  382.501  Removal  from  safety-sensitive 
function. 

(a)  Except  as  provided  in  subpart  F  of 
this  pert,  no  driver  shall  perform  safety- 
sensitive  functions,  including  driving  a 
commercial  motor  vehicle,  if  the  driver 
has  engaged  in  conduct  prohibited  by 
subpart  B  of  this  part  or  an  alcohol  or 
controlled  substances  rule  of  another 
DOT  agency. 

(b)  No  employer  shall  permit  any 
driver  to  perform  safety-sensitive 
functions,  including  driving  a 
commercial  motor  vehicle,  if  the 
employer  has  determined  that  the  driver 
has  violated  this  section. 

(c)  For  purposes  of  this  subpart, 
commercial  motor  vehicle  means  a 
commercial  motor  vehicle  in  commerce 
as  defined  in  §  382.107,  and  a 


commercial  motor  vehicle  In  interstate 
commerce  as  defined  in  part  390. 

§  382.503  Required  evaluation  and  testing. 

No  driver  who  has  engaged  in 
conduct  prohibited  by  subpart  B  of  this 
part  shall  perform  safety-sensitive 
functions,  including  driving  a 
commercial  motor  vehicle,  unless  the 
driver  has  met  the  requirements  of 
§  382.605.  No  employer  shall  permit  a 
driver  who  has  engaged  in  conduct 
prohibited  by  subpart  B  of  this  part  to 
perform  safety-sensitive  functions, 
including  driving  a  commercial  motor 
vehicle,  unless  the  driver  has  met  the 
requirements  of  §  382.605. 

§  382.505  Other  alcohol-related  conduct 

(a)  No  driver  tested  imder  .the 
provisions  of  subpart  C  of  this  part  who 
is  found  to  have  an  alcohol 
concentration  of  0.02  or  greater  but  less 
than  0.04  shall  perform  or  continue  to 
perform  safety-sensitive  functions  for  an 
employer,  including  driving  a 
commercial  motor  vehicle,  nor  shall  an 
employer  permit  the  driver  to  perform 
or  continue  to  perform  safety-sensitive 
functions,  until  the  start  of  lie  driver’s 
next  regularly  scheduled  duty  period, 
but  not  less  tian  24  hours  following 
administration  of  the  test. 

(b)  Except  as  provided  in  paragraph 
(a)  of  this  section,  no  employer  shall 
take  any  action  under  this  part  against 
a  driver  based  solely  on  test  results 
showing  an  alcohol  concentration  less 
than  0.04.  This  does  not  prohibit  an 
employer  with  authority  independent  of 
this  part  from  taking  any  action 
otherv>rise  consistent  with  law. 

$382,507  Penalties.'  .■ 

Any  employer  or  driver  who  violates 
the  requirements  of  this  part  shall  be 
subject  to  the  penalty  provisions  of  49 
U.S.C.S  521(b). 

Subpart  F— Alcohol  Misuse  arKi 
Controlled  SubstancesUse 
Information,  Training,  and  Referral 

§  382.601  Employer  obligation  to 
promulgate  a  poNcy  on  the  misuse  of 
alcohol  and  use  of  controlled  substances. 

(a)  General  requirements.  Each 
employer  shall  provide  educational 
materials  that  explain  the  requirements 
of  this  part  and  the  employer’s  policies 
and  procedures  with  respect  to  meeting 
these  requirements. 

(1)  The  employer  shall  ensure  that  a 
copy  of  these  materials  is  distributed  to 
each  driver  prior  to  the  start  of  alcohol 
and  controlled  substances  testing  under 
this  part  and  to  each  driver 
subsequently  hired  or  transferred  into  a 
position  requiring  driving  a  commercial 
motor  vehicle. 


(2)  Each  employer  shall  provide 
written  notice  to  representatives  of 
employee  organizations  of  thb 
availability  of  this  information. 

(b)  Required  content.  The  materials  to 
be  made  available  to  drivers  shall 
include  detailed  discussion  of  at  least 
the  following: 

(1)  The  identity  of  the  person 
designated  by  the  employer  to  answer 
driver  questions  about  the  materials; 

(2)  The  categories  of  drivers  who  are 
subject  to  the  provisions  of  this  part; 

(3)  Sufficient  information  about  the 
safety-sensitive  functions  performed  by 
those  drivers  to  make  clear  what  period 
of  the  work  day  the  driver  is  required 
to  be  in  compliance  with  this  part; 

~  (4)  Specific  information  concerning 
driver  conduct  that  is  prohibited  by  &is 
part; 

(5)  'The  circumstances  under  which  a 
driver  will  be  tested  for  alcohol  and/or 
controlled  substances  under  this  part; 

(6)  The  procedures  that  will  be  used 
to  test  for  the  presence  of  alcohol  and 
controlled  sutetances,  protect  the  driver 
and  the  integrity  of  the  testing 
processes,  safeguard  the  validity  of  the 
test  results,  and  ensure  that  those  results 
are  attributed  to  the  correct  driver; 

(7)  The  requirement  that  a  driver 
submit  to  alcohol  and  controlled 
substances  tests  administered  in 
accordance  with  this  part; 

(8)  An  explanation  of  what  constitutes 
a  refiisal  to  submit  to  an  alcohol  or 
controlled  substances  test  and  the 
attendant  consequences; 

(9)  The  consequences  for  drivers 
found  to  have  violated  subpart  B  of  this 
part,  including  the  requirement  that  the 
driver  be  removed  immediately  from 
safety-sensitive  functions,  and  the 
proc^ures  under  §  382.605; 

(10)  The  consequences  for  drivers 
found  to  have  an  alcohol  concentratior 
of  0.02  or  greater  but  less  than  0.04; 

(11)  Information  concerning  the 
efiects  of  alcohol  and  controlled 
substances  use  on  an  individual’s 
health,  work,  and  personal  life;  signr  ’ 
and  symptoms  of  an  alcohol  or  a 
control!^  substances  problem  (the 
driver’s  or  a  coworker’s);  and  available 
methods  of  intervening  when  an  alcohol 
or  a  controlled  substances  problem  is 
suspected,  including  confrontation, 
referral  to  any  employee  assistance 
pro^m  and  or  referral  to  management. 

(^  Optional  provision.  The  materials 
suppli^  to  drivers  may  also  include 
informatirai  on  additional  employer 
policies  with  respect  to  the  use  or 
possession  of  alcohol  or  controlled 
substances,  including  any  consequences 
for  a  driver  found  to  have  a  specified 
alcohol  or  controlled  substances  level, 
that  are  based  on  the  employer’s 
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authority  independent  of  this  part.  Any 
such  additional  policies  or 
consequences  must  be  clearly  and 
obviously  described  as  being  based  on 
independent  authority. 

(d)  Certificate  of  receipt.  Each 
employer  shall  ensure  that  each  driver 
is  required  to  sign  a  statement  certifying 
that  he  or  she  has  received  a  copy  of 
these  materials  described  in  this  section. 
Each  employer  shall  maintain  the 
original  of  the  signed  certificate  and 
may  provide  a  copy  of  the  certificate  to 
the  driver. 

§  382.603  Training  for  supervisors. 

(a)  Each  employer  shall  ensure  that 
persons  designated  to  determine 
whether  reasonable  suspicion  exists  to 
require  a  driver  to  undergo  testing  under 
§  382.307  receive  at  least  60  minutes  of 
training  on  alcohol  misuse  and  receive 
at  least  an  additional  60  minutes  of 
training  on  controlled  substances  use. 
The  training  shall  cover  the  physical, 
behavioral,  speech,  and  performance 
indicators  of  probable  alcohol  misuse 
and  use  of  controlled  substances. 

§  382.605  Referral,  evaluation,  and 
treatment 

(a)  Each  driver  who  has  engaged  in 
conduct  prohibited  by  subpart  B  of  this 
part  shall  be  advised  by  the  employer  of 
the  resources  available  to  the  driver  in 
evaluating  and  resolving  problems 
associated  with  the  misuse  of  alcohol 
and  use  of  controlled  substances, 
including  the  names,  addresses,  and 
telephone  numbers  of  substance  abuse 
professionals  and  counselling  and 
treatment  programs. 

(b)  Each  driver  who  engages  in 
conduct  prohibited  by  subpart  B  of  this 
part  shall  be  evaluated  by  a  substance 
abuse  professional  who  shall  determine 

-.what  assistance,  if  any,  the  employee 
needs  in  resolving  problems  associated 
with  alcohol  misuse  and  controlled 
substances  use. 

(c)  (1)  Before  a  driver  returns  to  duty 
requiring  the  performance  of  a  safety- 
sensitive  function  after  engaging  in 
conduct  prohibited  by  subpart  B  of  this 
part,  the  driver  shall  undergo  a  retum- 
to-duty  alcohol  test  with  a  result 
indicating  an  alcohol  concentration  of 
less  than  0.02  if  the  conduct  involved 
alcohol,  or  a  controlled  substances  test 
with  a  verified  negative  result  if  the 
conduct  involved  a  controlled 
substance. 

(2)  In  addition,  each  driver  identified 
as  needing  assistance  in  resolving 
problems  associated  with  alcohol 
misuse  or  controlled  substances  use, 

(i)  Shall  be  evaluated  by  a  substance 
abuse  professional  to  determine  that  the 
driver  has  properly  followed  any 


rehabilitation  program  prescribed  under 
paragraph  (b)  of  this  section,  arid 
(ii)  Shall  be  subject  to  unannoimced 
follow-up  alcohol  and  controlled 
substances  tests  administered  by  the 
employer  following  the  driver’s  return 
to  duty.  The  number  and  frequency  of 
such  follow-up  testing  shall  be  as 
directed  by  the  substance  abuse 
professional,  and  consist  of  at  least  six 
tests  in  the  first  12  months  following  the 
driver’s  return  to  duty.  The  employer 
may  direct  the  driver  to  undergo  retum- 
to-duty  and  follow-up  testing  for  both 
alcohol  and  controlled  substances,  if  the 
substance  abuse  professional  determines 
that  retum-to-duty  and  follow-up  testing 
for  both  alcohol  and  controlled 
substances  is  necessary  for  that 
particular  driver.  Any  such  testing  shall 
be  performed  in  accordance  with  the 
requirements  of  49  CFR  part  40.  Follow¬ 
up  testing  shall  not  exceed  60  months 
firom  the  date  of  the  driver’s  return  to 
duty.  The  substance  abuse  professional 
may  terminate  the  requirement  for 
follow-up  testing  at  any  time  after  the 
first  six  tests  have  been  administered,  if 
the  substance  abuse  professional 
determines  that  such  testing  is  no  longer 
necessary. 

(d)  Evaluation  and  rehabilitation  may 
be  provided  by  the  employer,  by  a 
substance  abuse  professional  under 
contract  with  the  employer,  or  by  a 
substance  abuse  professional  not 
affiliated  with  the  employer.  The  choice 
of  substance  abuse  professional  and 
assignment  of  costs  shall  be  made  in 
accordance  with  employer/driver 
agreements  and  employer  policies. 

(e)  The  employer  shall  ensure  that  a 
substance  abuse  professional  who 
determines  that  a  driver  requires 
assistance  in  resolving  problems  with 
alcohol  misuse  or  controlled  substances 
use  does  not  refer  the  driver  to  the 
substance  abuse  professional’s  private 
practice  or  to  a  person  or  organization 
from  which  the  substance  abuse 
professional  receives  remuneration  or  in 
which  the  substance  abuse  professional 
has  a  financial  interest.  This  paragraph 
does  not  prohibit  a  substance  abuse 
professional  fi-om  referring  a  driver  for 
assistance  provided  through — 

(1)  A  public  agency,  such  as  a  State, 
county,  or  municipality; 

(2)  "The  employer  or  a  person  under 
contract  to  provide  treatment  for  alcohol 
or  controlled  substance  problems  on 
behalf  of  the  employer; 

(3)  The  sole  source  of  therapeutically 
appropriate  treatment  under  the  driver’s 
health  insurance  program;  or 

(4)  'The  sole  source  of  therapeutically 
appropriate  treatment  reasonably 
accessible  to  the  driver. 


(f)  The  requirements  of  this  section 
with  respect  to  referral,  evaluation  and 
rehabilitation  do  not  apply  to  applicants 
who  refuse  to  submit  to  a  pre¬ 
employment  alcohol  or  controlled 
substances  test  or  who  have  a  pre¬ 
employment  alcohol  test  with  a  result 
indicating  an  alcohol  concentration  of 
0.04  or  greater  or  a  controlled 
substances  test  with  a  verified  positive 
test  result. 

PART  391— QUALIFICATION  OF 
DRIVERS 

4.  The  authority  citation  for  part  391 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  2505;  49  U.S.C.  504 
and  3102;  49  CFR  1.48 

5.  Section  391.93  is  revised  to  read  as 

follows:  r 

§  391 .93  Implementation  schedule. 

(a)  All  motor  carriers  shall  have  a 
drug  testing  program  that  conforms  to 
this  subpart  and  49  CFR  part  40  by  the 
date  a  motor  carrier  begins  motor  carrier 
operations. 

(b)  All  motor  carriers  shall  require  all 
collection  personnel  to  implement  the 
split  sample  collection  procedures 
required  under  §  40.25(0(10)  of  this  title 
by  August  15, 1994. 

(c)  An  employer  may  begin  complying 
with  the  requirements  of  paragraph  (b) 
of  this  section  on  or  aher  March  17, 

1994. 

6.  Section  391.125  is  added  to  Subpart 
H  to  read  as  follows: 

§  391 .1 25  Termination  schedule  of  this 
subpan 

(a)  Large  employers.  Each  motor 
carrier  with  fifty  or  more  drivers  on 
March  17, 1994,  shall  terminate 
compliance  with  this  subpart  and  shall 
implement  the  requirements  of  part  382 
of  this  subchapter  beginning  on  January 

1. 1995. 

(b)  Small  employers.  Each  motor 
carrier  with  fewer  than  fifty  drivers  on 
March  17, 1994,  shall  terminate 
compliance  with  this  subpart  and  shall 
implement  the  requirements  of  part  382 
of  this  subchapter  beginning  on  January 

1. 1996. 

(c)  All  motor  carriers  shall  terminate 
compliance  with  this  subpart  on  January 

1, 1996. 

PART  392— DRIVING  OF  MOTOR 
VEHICLES 

7.  The  authority  citation  for  part  392 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  App.  2505;  49 
U.S.C  3102;  49  CFR  1.48. 

8.  Section  392.5  is  amended  by 
revising  the  heading  of  the  section. 
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paragraphs  (a)(1)  through  (a)(3)  and 
(b)(2)  to  read  as  follows: 

§392.5  Alcohol  prohibition. 

(a)  No  driver  shall — 

(1)  Use  alcohol,  as  defined  in 

§  382.107  of  this  subchapter,  or  be  under 
the  influence  of  alcohol,  within  4  hours 
before  going  on  duty  or  operating,  or 
having  physical  control  of,  a 
commercial  motor  vehicle;  or 

(2)  Use  alcohol,  be  under  the 
influence  of  alcohol,  or  have  any 
measured  alcohol  concentration  or 
detected  presence  of  alcohol,  while  on 
duty,  or  operating,  or  in  physical  control 
of  a  commercial  motor  vehicle;  or 

(3)  Be  on  duty  or  operate  a 
commercial  motor  vehicle  while  the 
driver  possesses  an  alcoholic  beverage. 


However,  this  does  not  apply  to 
possession  of  alcohol  which  is 
manifested  and  transported  as  part  of  a 
shipment. 

(b)*  *  • 

(2)  Be  on  duty  or  operate  a 
commercial  motor  vehicle  if,  by  the 
driver’s  general  appearance  or  conduct 
or  by  other  substantiating  evidence,  the 
driver  appears  to  have  used  alcohol 
within  me  preceding  four  hours. 

*  •  «  •  * 

§395.2  Definitions. 

9.  In  §  395.2,  the  definition  of  On-duty 
time  is  amended  by  redesignating 
paragraphs  (8)  and  (9)  as  (9)  and  (10), 
and  adding  a  new  paragraph  (8)  to  read 
as  follows: 

***** 


On-duty  time  *  *  *, 

(8)  All  time  spent  providing  a  breath 
sample  or  urine  specimen,  including 
travel  time  to  and  hum  the  collection 
site,  in  order  to  comply  with  the 
random,  reasonable  suspicion,  post¬ 
accident,  or  follow-up  testing  required 
by  part  382  or  part  391,  subpart  H.  of 
this  subchapter,  whichever  is 
applicable,  when  directed  by  a  motor 
carrier. 

***** 

Note;  The  following  appendix  will  not 
appear  in  the  Code  of  F^eral  Regulations 

Appendix  to  Preamble — Information 
Systems  Data  Collection  Forms 

BiujNG  cooe  4aio-a2-t> 
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ILLUSTRATION  1^^ 

DRUG  AND  ALCOHOL  TESTING  MANAGEMENT  INFORMATION  SYSTEM 
DATA  COI 1  FCnON  FORM 


INSTRUCTIONS 

The  following  instructions  are  to  be  used  as  a  guide  for  completing  the  drug  and  alcohol  testing 
information  sought  by  the  Federal  Highway  Administration  (FHWA)  and  the  U.S.  Department  of 
Transportation  (DOT)  in  the  Drug  and  Alcohol  Testing  MIS  Data  Collection  Form.  These 
instructions  explain  the  information  requested  and  indicate  the  probable  sources  for  this 
information.  A  sample  testing  results  table  with  a  narrative  explanation  is  provided  on  pages  iii-iv 
(for  drug  results)  and  v-vi  (for  alcohol  results)  as  an  example  to  facilitate  the  process  of 
completing  the  form  correctly. 

This  reporting  form  is  comprised  of  four  sections.  Collectively,  these  sections  address  the  data 
elements  required  in  the  FHWA  and  the  DOT  drug  and  alcohol  testing  regulations.  The  four 
sections,  the  page  number  for  the  instructions,  and  the  page  location  on  the  reporting  form  are 


shown  below. 

f 

Reporting 

; 

Instructions 

Form 

Section 

Page 

Page 

A.  MOTOR  CARRIER  EMPLOYER  INFORMATION 

i 

1 

B.  COVERED  EMPLOYEES 

i 

1 

C.  DRUG  TESTING  INFORMATION 

ii-iv 

2 

D.  ALCOHOL  TESTING  INFORMATION 

iv-vi 

3 

Page  1  MOTOR  CARRIER  EMPLOYER  INFORMATION  (Section  A)  requires  the  company 

name  for  which  the  report  is  completed,  a  current  address,  the  U.S.  DOT  number, 
and  the  ICC  number  (if  applicable).  A  signature,  date,  and  current  telephone 
(including  the  area  code)  must  be  entered  by  the  person  certifying  to  the 
correctness  and  completeness  of  the  report. 

Page  1  COVERED  EMPLOYEES  (Section  B)  requires  a  count  for  each  driver  that  must  be 
tested  under  DOT  regulations  There  is  only  one  category  of  covered  employees 
for  FHWA  regulated  employers,  and  that  is  "Drivers".  The  most  likely  source  for 
this  information  is  the  employer’s  personnel  department.  These  counts  should  be 
based  on  the  company  records  for  the  calendar  year  being  reported.  An 
employee  who  is  hired  twice  or  more  in  the  reported  year  must  be  counted  as  a 
single  employee. 

Additional  information  must  be  completed  if  your  company  employs  personnel 
who  perform  duties  covered  by  the  drug  and  alcohol  rules  of  more  than  one  DOT 
operating  administration.  NUMBER  OF  EMPLOYEES  COVERED  BY  MORE  THAN 
ONE  DOT  OPERATING  ADMINISTRATION,  requires  that  you  identify  the  number 
of  drivers,  who  are  covered  employees,  under  the  appropriate  additional  operating 
administration(s).  The  employees  covered  by  more  than  one  DOT  operating 
administration  must  be  counted  under  all  appropriate  operating  administrations. 


i 
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Page  2  DRUG  TESTING  INFORMATION  (Section  C)  requires  information  for  drug  testing 
by  category  of  testing.  These  categories  include:  (1 )  pre-employment,  (2)  random,  ' 
(3)  post-accident/non-fatal,  (4)  post-accident/fatal  (5)  reasonable  suspicion,  (6) 
return  to  duty,  and  (7)  follow-up  testing.  All  numbers  entered  into  this  table 
should  be  for  applicants  or  company  employees  in  a  covered  position  only  (i.e. 
"Drivers”).  Each  part  of  this  table  must  be  completed  for  each  category  of  testing. 
These  numbers  do  not  include  refusals  for  testing. 


Section  C  is  used  to  summarize  the  drug  testing  results  for  applicants  and  covered  employees.  There  are 
seven  categories  of  testing  to  be  completed.  The  first  part  of  the  table  is  where  you  enter  the  data  on 
pre-employment  testing.  The  following  six  parts  are  for  entering  drug  testing  data  on  rartdom, 
post-accident/non-fatal,  post-accident/fatal,  reasonable  suspicion,  return  to  duty,  and  follow-up  testing, 
respectively.  Items  necessary  to  complete  these  tables  include: 


1)  the  number  of  specimens  collected  in  each  testing  category; 

2)  the  number  of  specimens  tested  which  were  verified  negative  and  verified  positive  for  any 
drug(s};  and 

3)  individual  counts  of  those  specimens  which  were  verifier*  positive  for  each  of  the  five  drugs. 


Do  not  Include  results  of  quality  control  (QC)  samples  submitted  to  the  testing  laboratory  in  any  of  the  tables. 


A  sample  table  with  detailed  instructions  is  provided  for  the  first  part,  PRE-EMPLOYMENT  TESTING 
INFORMATION.  The  format  and  explanations  used  for  the  sample  table  apply  to  all  seven  parts  of  the  table 
in  Section  C. 


Information  on  actions  taken  with  those  persons  testing  positive  is  required  at  the 
end  of  Section  C.  Specific  instructions  for  providing  this  latter  information  are 
given  after  the  instructions  for  completing  the  table  in  Section  C. 

Three  types  of  information  are  necessary  to  complete  the  left  side  of  this  table. 
The  first  column  ("NUMBER  OF  SPECIMENS  COLLECTED'),  requires  a  count  for 
all  collected  specimens.  It  should  not  include  refusals  to  test.  The  second 
column  ("NUMBER  OF  SPECIMENS  VERIFIED  NEGATIVE),  requires  a  count  for 
all  completed  tests  that  were  verified  negative  by  your  Medical  Review  Officer 
(MRO). 

The  third  column  ("NUMBER  OF  SPECIMENS  VERIFIED  POSITIVE  FOR  ONE  OR 
MORE  OF  THE  FIVE  DRUGS  ”),  refers  to  the  number  of  specimens  provided  by  job 
applicants  or  employees  that  were  verified  positive.  "Verified  positive"  means  the 
results  were  verified  by  your  MRO. 

The  right  hand  portion  of  thee  table  ("NUMBER  OF  SPECIMENS  VERIFIED 
POSITIVE  FOR  EACH  TYPE  OF  DRUG"),  requires  counts  of  positive  tests  for  each 
of  the  five  drugs  for  which  tests  were  completed,  (i.e.,  marijuana  (THC),  cocaine, 
phencyclidine  (PCP),  opiates,  and  amphetamines).  The  number  of  positive 
specimens  for  each  drug  should  be  entered  in  the  appropriate  column  for  that 
drug  type.  Again,  "verified  positive"  refers  to  test  results  verified  by  your  MRO. 

If  an  applicant  or  employee  tested  positive  for  more  than  one*drug:  for  example, 
both  marijuana  and  cocaine,  that  person’s  positive  results  should  be  included 
once  in  each  of  the  appropriate  columns  (marijuana  and  cocaine). 

A  sample  table  is  provided  on  page  iii  with  example  numbers. 


ii 


7518  Federal  Register  /  Vol.  59.  No.  31  /  Tuesday.  February  15,  1994  /  Rules  and  Regulations 


Page  2  Below  the  table  for  drug  testing  information  is  a  box  ("Number  of  persons  denied 
a  position  as  a  covered  employee  following  a  verified  positive  drug  tesT).  This  is 
a  count  of  those  persons  who  were  not  placed  in  a  covered  position  because  they 
tested  positive  for  one  or  more  drugs. 

Page  2  Also  following  the  table  that  summarizes  DRUG  TESTING  INFORMATION,  you 
must  provide  counts  for  employees  returned  to  duty  during  this  reporting  period 
who  had  a  verified  positive  drug  test  or  refused  a  drug  test  required  urKier  the 
FHWA  rule.  This  Information  should  be  available  from  the  personnel  office  and/or 
drug  program  manager. 

SAMPLE  APPUCANT  TEST  RESULTS  TABLE 


The  following  example  is  for  Section  C,  DRUG  TESTING  INFORMATION,  which  summarizes 
pre-employment  testing  results.  The  procedures  detailed  here  also  apply  to  the  other  categories 
of  testing  In  Section  C  which  require  you  to  summarize  testing  results  for  employees.  This 
example  uses  "Pre-Employment"  testing  to  illustrate  the  correct  procedures  for  completing  the 
form.  ’’ 


E 


Urine  specimens  were  collected  for  1 57  job  applicants  for  driver  positions  during 
the  reporting  year.  This  Information  is  entered  in  the  first  column  of  the  table  In  the 
row  marked  "PRE-EMPLOYMENT. ' 


The  Medical  Review  Officer  (MRO)  for  your  company  reported  that  1 53  of  those 
157  specimens  from  applicants  for  driver  positions  were  negative  (i.e.,  no  drugs 
were  detected).  Enter  this  information  in  the  second  column  of  the  table  in  the  row 
marked  "PRE-EMPLOYMENT. 


E 


The  MRO  for  your  company  reported  that  4  of  those  157  specimens  from 
applicants  for  driver  positions  were  positive  fi.e.,  a  drug  or  drugs  were  detected). 
Enter  this  Information  in  the  third  column  of  the  table  in  the  row  marked  "PRE¬ 
EMPLOYMENT. 

With  the  4  spedmer^  that  tested  positive,  the  following  drugs  were  detected; 

Specimen  Drugs 
#1  Marijuana 

#2  Amphetamines 

#3  Marijuana  and  Cocaine  (Multi-drug  specimen) 

#4  Marijuana 
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Marijuana  was  detected  in  three  (3)  specimens,  cocaine  in  one  (1),  and  amphetamines  in  one  , 
(1).  This  information  is  entered  in  the  columns  on  the  right  hand  side  of  the  table  under  each 
of  these  drugs.  Since  two  different  drugs  were  detected  in  specimen  #3  (multi-drug),  entries  are 
made  in  both  the  marijuana  and  the  cocaine  columns  for  this  specimen.  Information  on  multi¬ 
drug  specimens  must  also  be  entered  in  the  table.  SPECIMENS  VERIFIED  POSmVE  FOR  MORE 
THAN  ONE  DRUG. 

Note  that  adding  up  the  numbers  for  each  type  of  drug  in  a  row  ("NUMBER  OF  SPECIMENS 
VERIFIED  POSITIVE  FOR  EACH  TYPE  OF  DRUG")  will  not  always  match  the  number  entered  in 
the  third  column,  "NUMBER  OF  SPECIMENS  VERIFIED  POSITIVE  FOR  ONE  OR  MORE  OF  THE 
FIVE  DRUGS".  The  total  for  the  numbers  on  the  right  hand  side  of  the  table  may  differ  from  the 
number  of  specimens  testing  positive  since  some  specimens  may  contain  more  than  one  drug. 

Remember  that  the  same  procedures  irxlicated  above  are  to  be  used 
for  completing  all  categories  of  testing  in  the  table  in  Section  C. 

Page  2  SPECIMENS  VERIFIED  POSITIVE  FOR  MORE  THAN  ONE  DRUG  requires 

information  on  specimens  that  contained  more  than  one  drug.  First,  indicate  the 
NUMBER  OF  VERIFIED  POSITIVES.  Then,  specify  the  combination  of  drugs 
reported  as  positive  by  placing  the  number  in  the  appropriate  columns.  For 
example,  if  marijuana  and  cocaine  were  detected  in  3  specimens,  then  you  would 
write  "3"  as  the  number  of  verified  positives,  and  *3"  in  the  columns  for  "Marijuana" 
and  "Cocaine".  If  marijuana  and  opiates  were  detected  in  2  specimens,  then  you 
would  write  "2’  as  the  number  of  verified  positives,  and  "2"  in  the  columns  for 
"Marijuana"  and  "Opiates". 

Page  2  EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  A  DRUG  TEST  requires  a  count  of 
the  NUMBER  OF  COVERED  EMPLOYEES  who  refused  to  submit  to  a  random  or 
r>on-random  (pre-employment,  post-accident,  reasonable  suspicion,  return  to 
duty,  or  follow-up)  drug  test  required  by  FHWA  regulation. 

Page  2  DRUG  TRAINING/EDUCATION  requires  information  on  the  number  of  supervisory 

personnel  who  have  received  the  required  drug  training  during  the  current 
reporting  period. 

Page  3  ALCOHOL  TESTING  INFORMATION  (Section  D)  requires  information  for  alcohol 
testing  by  category  of  testing.  Ttiesd  categories  include:  (1)  pre-employment,  (2) 

/  random,  (3)  post-accident/non-fatal,  (4)  post-accident/fatal,  (5)  reasonable 

suspicion,  (6)  return  to  duty,  and  (7)  follow-up  testing.  All  numbers  entered  into 
this  table  should  be  for  applicants  or  company  employees  in  covered  positions 
only  (i.e.,  "Drivers").  Each  part  of  this  table  must  be  completed  for  each  category 
of  testing.  These  numbers  do  not  include  refusals  for  testing.  A  sample  table  is 
provided  on  page  vi  with  example  numbers. 

Four  types  of  information  are  necessary  to  complete  this  table.  The  first  column 
("NUMBER  OF  SCREENING  TESTS'),  requires  a  count  of  all  screening  alcohol 
tests  performed.  It  should  not  include  refusals  to  test.  The  second  column 
("NUMBER  OF  CONFIRMATION  TESTS")  requires  a  count  of  all  confirmation 
alcohol  tests  performed. 

The  third  column  ("NUMBER  OF  CONFIRMATION  TEST  RESULTS  EQUAL  TO  OR 
GREATER  THAN  0.02,  BUT  LESS  THAN  0.04"),  refers  to  the  number  of  test  results 
equal  to  or  greater  than  0.02,  but  less  than  0.04. 


IV 
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The  fourth  column  ("NUMBER  OF  CX)NFIRMATION  TEST  RESULTS  EQUAL  TO 
OR  GREATER  THAN  0l04'),  refers  to  the  number  of  specimens  with  a  result  equal 
to  or  greater  than  0.04.  Note:  For  return  to  duty  testing,  a  confirmation  test 
result  equal  to  or  greater  than  0.02  is  a  violation  of  the  alcohol  rule.  Therefore, 
if  the  number  of  results  equal  to  or  greater  than  0.04  is  unknown,  you  may  report 
all  results  in  the  third  column  of  the  table. 

Page  3  Below  the  table  for  alcohol  testing  information  is  a  box  ("Number  of  persons 
denied  a  position  as  a  covered  employee  following  an  alcohol  test  irxlicabng  an 
alcohol  oorrcerYtrafion  of  0.04  or  greateO-  This  is  a  count  of  those  persons  who 
were  not  placed  in  a  covered  position  because  their  alcohol  test  indicated  an 
alcohol  concentration  of  0.04  or  greater. 

Page  3  Also  following  the  table  that  summarizes  ALCOHOL  TESTING  INFORMATION,  you 

must  provide  a  count  of  the  "Number  of  employees  who  engaged  in  alcohol 
misuse  who  were  returned  to  duty  in  a  covered  position  (having  complied  with  the 
recommendations  of  a  substance  abuse  professional  as  described  in  FHWA 
regulations)'.  This  information  should  be  available  from  the  personnel  office 
and/or  drug  and  alcohol  program  manager. 

SAMPLE  APPLICANT  TEST  RESULTS  TABLE 


The  following  example  is  for  ALCOHOL-  TESTING  INFORMATION,  which  summarizes 
pre-employmefTt  testing  results.  The  procedures  detailed  here  also  apply  to  the  other  reasons 
for  testing  in  the  table  which  require  you  to  summarize  testing  results  for  employees.  This 
example  will  use  "Pre-Employment"  testing  to  illustrate  the  procedures  for  completing  the  form. 


Screening  tests  vrere  performed  on  1 57  |ob  applicants  for  driver  positions  during 
the  reporting  year.  This  information  Is  entered  in  the  first  blank  column  of  the  table 
in  the  row  marked  "PRE-EMPLOYMENT. 

Confirmation  tests  were  necessary  for  6  of  the  157  aj^icants  for  driver  positions. 
Enter  this  information  In  the  second  blank  column  of  the  table  in  the  row  marked 
"PRE-EMPLOYMENT'.  The  confirmation  test  results  for  these  6  applicants  were  the 
following; 

Confirmation  ResuK 
0.06 
0.01 
0.11 
0.04 
0.03 
0.02 

The  confirmation  test  results  for  2  of  the  applicants  for  driver  positions  were  equal 
to  or  greater  than  0.02,  but  less  than  0.04.  Enter  this  Information  in  the  third  blank 
column  of  the  table  in  the  row  marked  "PRE-EMPLOYMENT'. 

The  confirmation  test  results  for  3  of  the  applicants  for  driver  positions  were  equal 
to  or  greater  than  0.04.  Enter  this  information  in  the  fourth  blank  column  of  the 
table  in  the  row  marked  "PRE-EMPLOYMENT.  ■ 


Applicant 

#1 

#2 

#3 

#4 

#5 

#6 
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TYPE  Of  TEST 

1 

NUU8ER  OF 

SCDEENING  TESTS 

NUyBER  OF 

C0HFIRy«TI0N 

TESTS 

HUyBER  Of 

CONFIRyATION  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 
O.e;,  BUT  LESS  THAN 

0  0  4 

NUUBER  OF 

CONflRliATION  TEST 

RESULTS  EQUAL  10 

OR  GREATER  THAN 

t.04 

PRE-EUPlOryENT 

_ 

_ 

■ _ _ 

□  □  El 


Note  that  adding  up  the  numbers  for  confirmation  results  in  columns  three  and  four  will  not 

always  match  the  number  entered  in  the  second  column,  "NUMBER  OF  CONFIRMATION  TESTS". 

These  numbers  may  differ  since  some  confirmation  test  results  may  be  less  than  0.02. 

Ftemember  that  the  same  procedures  indicated  above  are  to  be  used 
for  completing  all  categories  of  testing  in  tfie  table  in  Section  D. 

Page  3  Number  of  emp>loyees  administered  drug  and  alcohol  tests  at  the  same  time 
resulting  in  a  verified  positive  drug  test  a^d  an  alcohol  test  indicating  an  alcohol 
concentration  of  0.04  or  greater,  requires  that  a  count  of  all  such  employees  be 
entered  in  the  indicated  box. 

Page  3  VIOLATIONS  OF  OTHER  ALCOHOL  PROVISIONS/PROHIBmONS  OF  THIS 
REGULATION,  requires  information  on  the  NUMBER  OF  COVERED  EMPLOYEES 
committing  such  a  violation,  a  description  of  the  VIOLATION  committed  (e.g.,  pre¬ 
duty  alcohol  use,  on  duty  alcohol  use,  on  duty  alcohol  possession),  and  a 
description  of  the  ACTION  TAKEN  in  response  to  the  violation. 

Page  3  EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  AN  ALCOHOL  TEST  requires  a 
count  of  the  NUMBER  OF  COVERED  EMPLOYEES  who  refused  to  submit  to  a 
rarKiom  or  norvfarKlom  (pre-employment,  post-accident,  reasonable  suspicion, 
return  to  duty,  or  follow-up)  alcohol  test  required  under  the  FHWA  regulation. 

Page  3  ALCOHOL  TRAINING/EDUCATION  requires  information  on  the  number  of 
supervisors  who  have  received  initi^  training  on  the  specific  contemporaneous 
physical,  behaviorerl,  and  performance  indicators  of  probable  alcohol  use  as 
required  by  FHWA  alcohol  testing  regulations  during  the  current  reporting  period. 


vi 
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FHWA  DRUG  AND  ALCOHOL  TESTING  MIS  DATA  COLLECTION  FORM  0MB  No.  2125-0543 
A.  MOTOR  CARRIER  EMPLOYER  INFORMATION 

Company _ -  _ Year  Covered  by  This  Report; _ 

Principal  Place  of  Business  for  Safety: 

Physical  Address _ Mailing  Address _ 


U  S.  DOT  Number _ ICC  Number _ ; _ 

I,  the  undersigned,  certify  that  the  information  provided  on  this  Federal  Highway  Administration  Drug 
Testing  Management  Information  System  Data  Collection  Form  is.  to  the  best  of  my  knowledge  and  belief,  true, 
correct,  and  complete  for  the  period  stated. 


Signature  Date  of  Signature 


Title  Phone  Number 


Title  18,  U.S.C.  Section  1001,  makes  it  a  criminal  offense  subject  to  a  maximum  fine  of  $10,000,  or  imprisonment  for 
not  more  than  5  years,  or  both,  to  knowingly  and  willfully  make  or  cause  to  be  made  any  false  or  fraudulent  statements 
or  representations  in  any  matter  within  the  jurisdiction  of  any  agency  of  the  United  States. 


The  Federal  Highway  Administration  estimates  that  the  average  burden  for  this  report  form  is  2  hours.  You  may  submit 
any  comments  concerning  the  accuracy  of  this  burden  estimate  or  any  suggestions  for  reducing  the  burden  to: 
Director,  Office  of  Motor  Carrier  Standards  (HCS-1);  Federal  Highway  Administration;  400  7th  St.,  S.W.;  Washington. 
DC  20590;  OR  Office  of  Marragement  and  Budget,  Papenwork  Reduction  Project  (2125-0543);  Washington,  DC  20503. 


B.  COVERED  EMPLOYEES  ! 


1  COVERED  EMPLOYEES  || 

EMPLOYEE  CATEGORY 

NUMBER  OF  FHWA 
COVERED 
EMPLOYEES  ' 

NUMBER  OF  EMPLOYEES  COVERED  BY  MORE  THAN  ONE  DOT 
OPERATING  ADMINISTRATION 

FAA 

FRA 

FTA 

RSPA 

USCG 

1  Drivers 

- 

READ  BEFORE  COMPLETING  THE  REMAINDER  OF  THIS  FORM; 

1.  All  items  refer  to  the  current  reporting  period  only  (for  example.  January  1,  1994  •  December  31, 1994). 

2  This  report  is  only  for  testing  REQUIRED  BY  THE  FEDERAL  HIGHWAY  ADMINISTRATION  (FHW/O  AND  THE  U.S. 
DEPARTMENT  OF  TRANSPCWTATTON  (DOT); 

•  Results  should  be  reported  only  for  employees  in  COVERED  POSITIONS  as  defined  by  FHWA/DOT  drug  and  alcohol 
testing  regulations. 

•  The  information  requested  should  only  include  testing  for  marijuana  (THC),  cocaine,  phencyclidine  (PCP),  opiates, 
amphetamines,  and  alcohol  using  the  standard  procedures  required  by  [k>T  regulation  49  CFR  Part  40. 

3.  Information  on  refusals  for  testing  should  only  be  reported  in  the  tables  entitled  "EMPLOYEES  WHO  REFUSED  TO 
SUBMIT  TO  A  DRUG  (or  AN  ALCOHOL)  TEST  .  Do  not  include  refusals  for  testing  in  other  sections  of  this  report. 

4.  Do  not  include  the  results  of  any  quality  control  (OC)  samples  submitted  to  the  testing  laboratory  in  any  of  the  tables. 

5  CoiTipteie  all  jiams:  DO  NOT  LEAVE  ANY  ITEM  BLANK  If  the  value  for  an  item  is  zero  (0),  place  a  zero  (0)  on  the  form. 
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C‘.  DRUG  TESTING  INFORMATION 


TYPE  Of  TEST 


NUMBEROF 

NUMBEROF 

NUMBEROF 

SPECIMENS 

SPECIMENS 

SPECIMENS 

COLLECTED 

VERIFCO 

VERIFIED 

NEGATIVE 

POSITIVE  FOR 
ONE  OR  MORE 

OF  THE  FIVE 
DRUGS 

NUMBEROf  SPEOMEKS  VEWflED POSITIVE  FOR 
EACH  TYPE  OF  DRUG 


Mari- 

Cocaine 

juana 

(THQ 

Opiates 

Amphet- 

amines 

POST-ACCIDENT/FATAL 


REASONABLE 

SUSPICION 


RETURN  TO  DUTY 


FOULOWAJP 


Number  of  persons  derved  a  positton  as  a  covered 


Number  of  emptoyees  relumed  to  duly  during  this  reporting  period  who  had  a  verified  pos^ive  drug  test  or  refused 
a  drug  test  required  under  the  FHWA  rule: 


SPECIMENS  VERIFIED  POSTTIVE  FOR  MORE  THAN  ONE  DRUG 


NUMBER  OF 
VERIFIED  POSITIVES 

Marijuana 

(THC) 

Cocaine 

Phencyclidine 

(PCP) 

Opiates 

Amphetamines 

- - 

• 

• 

EMPLOYEES  WHO  REFUSED  TO  SUaMR  TO  A  DRUG  TEST 


Covered  employees  who  refused  to  submit  to  a  random  drug  test  required  under  the  FHWA  regulation: 


Covered  employees  who  refused  to  submit  to  a  non-rarxlom  drug  test  required  under  the  FHWA  regulation: 


DRUG  TTMNMGVEDUCATtON 


Number  of  supervisors  who  have  received  initial  training  on  the  specific  contemporaneous  physical,  ^phavioral,  and 
performance  Indicators  of  probable  drug  use  as  required  by  FHWA  drug  testing  regulations  •  _  _ 
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D.  ALCOHOL  TESTING  INFORMATION 


TYPE  Of  TEST 


NUMBER  Of 
SCREENING  TESTS 


NUMBER  Of 
CONf  IRMATION  TESTS 


NUMBER  Of 
CONf  IRMATION  TEST 
RESULTS  EQUAL  TO 
OR  GREATER  THAN 
0  02.  BUT  LESS  THAN 
0.04 


NUMBER  Of  H 

CONf  IRMATION  TEST  1 
RESULTS  EQUAL  TO 
OR  GREATER  THAN 

0.04  ' 


PREEMPLOYMENT 


Number  of  persons  denied  a  position  as  a  covered  employee  following  an  alcohol  test  indicating  an  alcohol 
concentration  of  0  04  or  greater : 


Number  of  employees  who  engaged  in  alcohol  misuse  who  were  returned  to  duty  in  a  covered  position  (having 
corr.pited  with  the  recommendations  of  a  substance  abuse  professional  as  described  in  FHWA  regulations): 


Number  of  employees  administered  drug  and  alcohol  tests  at  the  same  time  resulting  in  a  verified  positive  drug 
test  and  an  alcohol  test  indicating  an  alcohol  concentration  of  0  04  or  greater; 


VIOLATIONS  OF  OTHER  ALCOHOL  PROVISIONS/PROHIBmONS  OF  THIS  REGULATION 


NUMBER  OF 
COVERED 
EMPLOYEES 


Driver  used  alcohol  while  performing 
sensitive  function. 


Driver  used  alcohol  within  4  hours  of 
perfoiming  safety -sensitive  function. 


Driver  used  alcohol  before  taking  a 
required  post-accident  alcohol  test 


EMPLOYEES  WHO  REFUSED  TO  SUBMPT  TO  AN  ALCOHOL  TEST 


Covered  err.pioyees  who  refused  to  submit  to  a  random  alcohol  test  required  under  the  FHWA  regulation; 


Covered  err.oioyees  who  refused  to  submit  to  a  rKXvrarxlom  alcohol  test  required  under  the  FHWA  regulation: 


ALCOHOL  TRAlNING/EDUCATION 


Number  of  supervisors  who  have  received  initial  training  on  the  specific  contemporaneous  physical,  behavioral,  and 
perfonTiance  indicators  of  proboule  alcohol  use  as  recjuired  by  FHWA  alcohol  testing  regulations; 
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ILLUSTRATION  II 

DRUG  AND  ALCOHOL  TESTING  MANAGEMENT  INFORMATION  SYSTEM  IMBI 
"EZ*  DATA  CQI I  FCmON  FORM 

INSTRUCTIONS 

The  following  instructions  are  to*be  used  as  a  guide  for  completing  the  Federal  Highway 
Administration  (FHWA)  and  the  U.S.  Department  of  Transportation  (DOT)  Drug  arKi  Alcohol 
Testing  MIS  "EZ"  Data  Collection  Form.  This  form  should  only  be  used  if  there  are  no  positive 
drug  tests  and  rro  alcohol  misuse  to  be  reported  by  your  company.  These  instructions  explain 
the  information  requested  and  indicate  the  probable  sources  for  this  information.  This  reporting 
form  includes  four  sections.  These  sections  address  the  data  elements  required  in  the  FHWA 
and  DOT  drug  and  alcohol  testing  regulations. 

SECTION  A  -  MOTOR  CARRIER  EMPLOYER  INFORMATION  requires  the  company  name  for 
which  the  report  is  completed,  a  current  address,  the  U.S.  DOT  number,  and  the  ICC  number  (if 
applicable).  A  signature  and  title,  date,  and  current  telephone  (including  the  area  code)  must  be 
entered  by  the  person  certifying  the  correctness  and  completeness  of  the  report. 

SECTION  B  -  COVERED  EMPLOYEES  requires  a  count  for  each  employee  category  that  must 
be  tested  under  FHWA  regulations.  There  is  only  one  category  of  covered  employees  for  FHWA, 
and  that  is  "Drivers".  The  most  likely  source  for  this  information  is  the  employer’s  personnel 
department.  These  counts  should  be  based  on  the  company  records  for  the  calendar  year  being 
reported.  An  employee  who  is  hired  twice  or  more  in  the  reported  year  must  be  counted  as  a 
single  employee. 

Additional  information  must  be  completed  if  your  company  employs  personnel  who  perform 
duties  covered  by  the  drug  and  alcohol  rules  of  more  than  one  DOT  operating  administration. 
NUMBER  OF  EMPLOYEES  COVERED  BY  MORE  THAN  ONE  DOT  OPERATING 
ADMINISTRATION,  requires  that  you  identify  the  number  of  employees  in  each  employee 
category  under  the  appropriate  additional  operating  administration(s).  The  employees  covered 
by  more  than  one  DOT  operating  administration  must  be  counted  under  all  appropriate  operating 
administrations. 

SECTION  C  -  DRUG  TESTING  INFORMATION  requires  information  for  drug  testing,  refusals  for 
testing,  and  training/education.  The  first  table  requests  information  on  the  NUMBER  OF 
SPECIMENS  COLLECTED  AND  VERIFIED  NEGATIVE  in  each  category  for  testing.  These 
categories  include:  (1)  pre-employment,  (2)  random,  (3)  post-accident/  non-fatal,  (4)  post¬ 
accident/fatal,  (5)  reasonable  suspicion,  (6)  return  to  duty,  and  (7)  follow-up  testing.  All  numbers 
entered  into  this  table  should  be  for  applicants  or  company  employees  In  a  covered  position  only 
(i.e.  "Drivers").  Each  part  of  this  table  must  be  completed  for  each  category  of  testing.  These 
numbers  do  hot  include  refusals  for  testing.  "COLL"  requires  the  number  of  specimens  collected 
for  each  category  of  testing.  "NEG"  requires  a  count  for  all  completed  tests  that  were  verified 
negative  by  your  Medical  Review  Officer  (MRO).  Do  not  include  results  of  quality  control  (QC) 
samples  submitted  to  the  testing  laboratory  In  any  of  the  categories. 
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Following  the  table  for  drug  testing  data  you  must  provide  counts  for  drivers  returned  to  duty 
during  this  reportirtg  period  who  had  a  verified  positive  drug  test  or  refused  a  drug  test  required 
under  the  FHWA  rule.  This  information  should  be  available  from  the  personnel  office  and/or  drug 
program  manager. 

EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  A  DRUG  TEST  requires  a  count  of  the  NUMBER 
OF  COVERED  EMPLOYEES  who  refused  to  submit  to  a  random  or  non-rarKJom  (pre-employment, 
post-accident,  reasonable  suspicion,  return  to  duty,  or  follow-up)  drug  test  required  under  the 
FHWA  regulation. 

DfKIG  TRAINtNG/EDUCATTON  requires  information  on  the  number  of  supervisory  personnel  who 
have  received  the  required  drug  training  during  the  current  reporting  period. 

SECTION  D  -  ALCOHOL  TESTING  INFORMATION  requires  information  for  alcohol  testing,  refusals 
for  testing,  and  training/education.  The  first  table  requests  information  on  the  NUMBER  OF 
SCREENING  TESTS  CONDUCTED  in  each  category  of  testing.  These  categories  include:  (1) 
pre-employment,  (2)  random,  (3)  post-accident/non-fatal,  (4)  post-accident/fatal,  (5)  reasonable 
suspicion,  (6)  return  to  duty,  and  (7)  follow-up  testing.  All  numbers  entered  into  this  table  should 
be  for  applicants  or  company  employees  In  covered  positions  only  (i.e.,  "Drivers").  Enter  the 
number  of  alcohol  screening  tests  conducted  for  each  category  of  testing.  These  numbers  do 
not  include  refusals  for  testing. 

Following  the  table  that  summarizes  ALCOHOL  TESTING  INFOFIMATION,  you  must  provide  a 
count  of  the  "Number  of  drivers  who  engaged  in  alcohol  misuse  who  were  returned  to  duty  in 
a  covered  position  ^laving  complied  with  the  recommends^ons  of  a  substance  abuse 
professional  as  descrft>ed  in  FHWA  regulations)".  This  information  should  be  available  from  the 
personnel  office  and/or  drug  and  alcohol' program  manager. 

EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  AN  ALCOHOL  TEST  requires  a  count  of  the 
NUMBER  OF  COVERED  EMPLOYEES  who  refused  to  submit  to  a  random  or  non-rarKlom  (pre¬ 
employment,  post-accident,  reasonable  suspicion,  return  to  duty,  or  follow-up)  alcohol  test 
required  under  the  FHWA  regulation. 

ALCOHOL  TRAINING/EDUCATION  requires  Information  on  the  number  of  supervisors  who  have 
received  initial  training  on  the  specific  contemporaneous  physical,  behavioral,  and  performance 
indicators  of  probable  alcohol  use  as  required  by  FHWA  alcohol  testir^  regulations  during  the 
current  reporting  period. 
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FHWA  DRUG  AND  ALCOHOL  TESTING-  MIS  "EZ"  DATA  COLLECTION  FORM  0MB  No.  21 25-0543 
A.  MOTOR  CARRIER  EMPLOYER  INFORMATION 


Company 


Year  Covered  by  This  Report: 


Principal  Place  of  Business  for  Safety: 


Physical  Address_ 


Mailing  Address 


U.S.  DOT  Number 


ICC  Number 


I,  the  undersigned,  certify  that  the  information  provided  on  the  attached  Federal  Highway  Administration  Drug 
and  Alcohol  Testing  Management  Information  System  Data  Collection  Form  is,  to  the  best  of  my  knowledge  and  belief, 
true,  correct,  and  complete  for  the  period  stated. 


Signature 


Date  of  Signature 


Title  Phone  Number 

Title  18,  U.S.C.  Section  1001,  makes  it  a  criminal  offense  subject  to  a  maximum  fine  of  $10,000,  or  imprisonment  for  not  more 
than  5  years,  or  both,  to  knowingly  and  willfully  make  or  cause  to  be  made  any  false  or  fraudulent  statements  or 
representations  in  any  matter  within  the  jurisdiction  of  any  agency  of  the  United  States. 

The  Federal  Highway  Administration  estimates  that  the  average  burden  for  this  report  form  is  30  minutes.  You  may  submit 
any  comments  concerning  the  accuracy  of  this  burden  estimate  or  any  suggestions  for  reducing  the  burden  to;  Director, 
Office  of  Motor  Carrier  Standards  (HCS-I);  Federal  Highway  Administration;  400  7th  St.,  S.W.:  Washirtgton,  D.C.  20590;  OR 
Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (2125-0543);  Washington,  D.C.  20503. 


B.  COVERED  EMPLOYEES 


COVERED  EMPLOYEES 


EMPLOYEE  CATEGORY 


NUMBER  OF  FHWA 
COVERED  EMPLOYEES 


NUMBER  OF  EMPLOYEES  COVERED  BY  MORE  THAN  ONE  DOT  OPERATING 
ADMINISTRATION  , 


C.  DRUG  TESTING  INFORMATION 


NUMBER  OF  SPECIMENS  COLLECTED  AND  VERIFIED  NEGATIVE 


EMPLOYEE 

CATEGORY 


PRE¬ 

EMPLOYMENT 


POST-  POST-  REASONABLE  RETURN  TO  FOLLOW-UP 

ACCIDENT/  ACCIDENT/  '  SUSPICION  DUTY 

NON-FATAL  FATAL 


COLL  NEG  COa  NEG  COLL  NEG  COLL  NEG  COa  NEG  COLL  NEG  COLL  NEG 


Number  of  drivers  returned  to  duty  during  this  reporting  period  who  had  a  verified  positive  drug  test  or  refused  a  drug  test 
required  under  the  FHWA  rule   
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

49  CFR  Part  382 

[FHWA  Docket  No.  MC-93-3] 

RIN  2125-nAOII 

Controlled  Substances  and  Alcohol 
Use  and  Testing;  Foreign-Based  Motor 
Carriers  and  Drivers 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FHWA  is  proposing  to 
extend  Ihe  applicability  of  rules 
regarding  controlled  substance  and 
alcohol  use  and  testing  to  include 
foreign-based  drivers  of  motor  carriers 
cp>erating  in  the  United  States.  The  goal 
of  alcohol  and  controlled  substances 
testing  is  to  detect  and  deter  misuse  of 
alcohol  and  controlled  substances  by 
drivers  of  commercial  motor  vehicles, 
thereby  enhancing  U.S.  highway  safety 
by  reducing  accidents. 

DATES:  Written,  signed  comments  must 
be  received  on  or  before  April  18, 1994. 
ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MC- 
93-3,  room  4232,  Office  of  the  Chief 
Counsel,  400  Seventh  Street,  SW., 
Washington,  1X3  20590.-  All  comments 
received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  program  issues: 
Mr.  David  Miller,  Office  of  Motor 
Carrier  Standards,  (202)  366-2981.  For 
information  regarding  legal  issues:  Mr. 
David  Sett,  Office  of  the  Chief  Counsel, 
(202)  366-0834,  Federal  Highway 
Administration,  Department  of 
Transportation,  400  Seventh  Street, 

SW,,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
legal  Federal  holidays. 

SUPPLEMENTARY  INFORMATION; 

I.  Background 

On  November  21, 1988,  the  FHWA, 
along  with  certain  other  agencies  within 
the  Department  of  Transportation  (the 
Departoent),  adopted  regulations 
requiring  pre-employment/use, 
periodic,  post-accident,  reasonable 
cause  and  random  drug  testing  of 
commercial  motor  vehicle  drivers.  The 
FHWA  rule  applies  to  all  covered 
drivers  while  operating  in  the  United 
States,  regardless  of  whether  they  are 


based  in  a  foreign  country  or  the  United 
States.  The  rule  provided,  however,  that 
it  would  not  apply  to  any  pierson  for 
whom  compliance  would  violate  the 
domestic  laws  or  policies  of  another 
country.  The  rule  as  originally 
published  further  provided  that  in  any 
event  it  would  not  be  effective  until 
January  1, 1990,  with  respect  to  any 
person  for  whom  a  foreign  government 
contends  that  application  of  the  rules 
raises  questions  of  compatibility  with 
that  country’s  laws  or  policies.  See  53 
FR  47134,  codified  at  49  CFR  391.81  et 
sea. 

The  FHWA  has  delayed  the  effective 
date  of  drug  testing  requirements  for 
foreign-based  employees  of  foreign- 
based  motor  carriers  on  four  occasions. 
See  54  FR  39546,  September  27, 1989; 

54  FR  53294,  December  27, 1989;  56  FR 
18994,  April  24, 1991;  57  FR  31277,  July 
14, 1992.  The  last  of  these  established 
January  2, 1995,  as  the  date  for 
compliance. 

Meanwhile,  on  October  28, 1991,  the 
Omnibus  Transportation  Employee 
Testing  Act  of  1991  (Omnibus  Act)  was 
enacted.  49  U.S.C.  2717,  The  Omnibus 
Act  requires  the  Secretary  of 
Transportation  to  issue  regulations 
requiring  drug  and  alcohol  testing  of 
commercial  motor  vehicle  drivers. 
Proposed  rules  implementing  such 
testing  were  published  on  December  15, 
1992,  See  57  FR  59516  for  alcohol  and 
57  FR  59567  for  drugs.  These  new  rules 
would  replace  the  current  drug  testing 
rule  in  49  CFR  part  391  and  would 
institute  alcohol  testing.  The  final  rule 
implementing  the  Omnibus  Act  is  being 
published  elsewhere  in  today’s  Federal 
Register. 

The  Omnibus  Act  applies  to  foreign- 
based  motor  carriers  and  drivers  on  its 
face,  with  the  proviso  that  the  new  rules 
be  “consistent  with  the  international 
obligations  of  the  United  States,  and 
*  *  *  into  consideration  any  applicable 
laws  and  regulations  of  foreign 
countries.’’  49  U.S.C.  2717(e)(3).  Thus, 
foreign-based  drivers  are  required  to  be 
covered  by  the  statute,  but  the  Secretary 
is  granted  the  authority  to  deem  the 
requirement  satisfied  by  the  testing  laws 
of  foreign  nations. 

On  Di^mber  15, 1992,  the  FHWA 
published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  to 
obtain  specific  information  from 
interested  parties.  Now,  based  upon 
comments  received,  the  FHWA  seeks 
comments  on  this  NPRM. 

n.  Comments 

There  were  fifteen  comments  to  the 
docket.  All  specific  references  to  a 
foreign  nation  were  to  Canada.  Two 
commenters  noted  they  had  no 


knowledge  of  the  drug  and  alcohol 
testing  laws  or  practices  of  Mexico.  No 
other  nations  were  mentioned  in  the 
comments  as  being  a  base  from  which 
drivers  or  motor  carriers  operate  in  the 
United  States. 

A.  Applicability 

Of  the  fifteen  comments,  nine 
expressed  support  for  extending 
coverage  of  testing  and  misuse 
regulations  to  foreign-based  drivers. 

Two  commenters  were  opposed  to 
extension.  Another  commenter,  the 
Owner-Operator  Independent  Drivers 
Association  (OOIDA),  opposed  all 
testing  of  drivers,  except  upon  a 
probable  cause  determination  of  a  law 
enforcement  official.  The  OOIDA  stated, 
however,  that  if  United  States-based 
drivers  are  tested,  then  foreign  drivers 
should  be  tested  to  the  same  extent. 
Finally,  the  Canadian  Embassy 
suggested  that  unilateral 
implementation  of  testing  of  Canadian 
drivers  should  be  avoided  in  favor  of 
continuing  bilateral  negotiations  aimed 
at  mutual  recognition  of  existing  United 
States  regulations  and  Canadian 
reflations  under  development. 

The  most  common  rationale  offered  in 
support  of  coverage  was  fairness. 

Several  commenters  pointed  to  the 
competitive  advantage  enjoyed  by 
foreign  motor  carriers  which  need  not 
incur  the  substantial  cost  of  testing. 
Comments  in  support  also  focused  on 
the  safety  benefit  to  be  derived  from 
extended  testing. 

The  commenters  opposed  to  coverage 
provided  a  variety  of  reasons  for 
excluding  foreign-based  drivers.  The 
Canadian  Owner-Operator  Drivers 
Association  (COODA)  stated  it  was 
discriminatory  to  require  testing  of 
Canadian  drivers  because  Canada  has  no 
laws  authorizing  such  testing.  The 
International  Brotherhood  of  Teamsters 
argued  that  requiring  testing  of 
Canadian  drivers  was  a  violation  of 
Canadian  sovereignty,  and  unnecessary 
due  to  the  absence  of  a  demonstrated 
substance  abuse  problem  in  the 
industry.  The  Canadian  Embassy 
referred  to  principles  of  comity,  as 
embodied  in  the  bilateral  negotiations, 
and  the  difficulty  of  enforcing  a 
unilateral  prescription.  The  embassy 
noted  that  rules  requiring  pre¬ 
employment.  reasonable  cause,  follow¬ 
up,  and  post-accident  testing  of 
commercial  vehicle  operators  for 
controlled  substances  and  alcohol  are 
currently  under  development  in  Canada. 

FHWA  Response.  The  FHWA 
disagrees  with  the  notion  that  requiring 
foreign-based  drivers  to  be  drug  and 
alcohol  tested  as  a  condition  of 
operating  in  the  United  States  is  a 
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violation  of  the  sovereignty  of  Canada, 
or  any  other  nation.  Foreign  drivers  only 
need  be  tested  insofar  as  they  operate  in 
the  United  States.  In  no  way  is  it  being 
suggested  that  transportation  occurring 
solely  outside  the  borders  of  the  United 
States,  CH*  that  part  of  a  cross  border 
movement  taldng  place  on  foreign  soil, 
be  subject  to  drug  testing  rules. 

Moreover,  compliance  with  the  testing 
rules  may  be  entirely  accomplished 
within  the  borders  of  the  United  States, 
foreclosing  any  concerns  of  conflict 
with  laws  of  other  nations  which  might 
prohibit,  for  instance,  certain  activities 
such  as  random  testing. 

Drug  and  alcohol  testing  is  merely  one 
of  the  many  Federal  requirements  with 
which  foreign,  and  domestic,  drivers 
and  motor  carriers  are  obliged  to  comply 
while  operating  in  the  United  States. 

That  another  sovereignty  does  not  place 
such  requirements  on  motor  carriers  and 
drivers  is  immaterial.  There  are,  after 
all,  motor  carrier  safety  standards  in 
Canada  and  Mexico  which  do  not  exist 
in  this  country  or  are  inconsistent  with 
United  States  standai-ds,  hot 
nevertheless  apply  to  United  States 
carriers  operating  in  those  countries.  In 
other  woixls.  United  States  national 
standards  might  be  different  from  those 
in  other  countries,  but  they  are  applied 
evenly  across  the  board  to  all  carriers 
and  drivers  operating  in  the  United 
States.  Because  of  this  equality  of 
national  treatment,  there  is  no 
discrimination  against  foreign  carriers 
or  drivers.  Moreover,  as  a  number  of 
commenters  stated,  it  may  well  be 
discriminatory  against  domestic  carriers 
not  to  require  testing  of  foreign 
operators. 

Though  there  are  no  international 
legal  obstacles  to  application  of  the 
rules  to  foreign-based  drivers,  the 
FHWA  recognizes  the  efficacy  of 
applying  the  principles  of  “comity” 
(recognition  of  another  nation’s  laws 
and  judicial  decisions)  expressed  by  the 
Canadian  Embassy.  As  the  embassy 
stated,  the  Department  and  its  Canadian 
counterpart  have  been  discussing  this 
issue  and  the  need  for  common 
standards  since  publication  of  the 
original  drug  testing  rule.  The 
discussions  can  further  be  viewed  in  the 
context  of  wider  ranging  trilateral, 
structured  negotiations  between  Canada, 
Mexico,  and  the  United  States  aimed  at 
achieving  greater  harmonization  of  the 
national  motor  carrier  safety  standards 
of  the  three  nations.  These  negotiations 
resulted,  for  example,  in  a  Memoranda 
of  Understanding  in  which  the  United 
States  agreed  to  recognize  certain 
commercial  driver’s  licenses  issued  in 
Mexico  and  Canada.  Though 
negotiations  have  produced  no  similar 


“international  obligations”  regarding 
drug  and  alcohol  testing,  it  would  be 
prudent.to  structure  foi^gn-based 
applicability  in  such  a  way  as  to  be 
consistent  with  the  negotiations,  allow 
rule  development  in  other  countries  to 
proceed,  and  explore  opportunities  for 
reciprocal  agreements. 

B.  Compliance 

In  addition  to  raising  the  threshold  - 
applicability  issue,  the  ANPRM  posed  a 
number  of  questions  on  the  mechanics 
of  compliance.  In  general,  the  comments 
identified  no  serious  difficulties  in 
applying  the  rules  to  foreign-based 
carriers.  Several  implementation 
strategies  were  offered. 

Most  commenters  believed  the  rule 
could  and  should  be  administerecl  in 
Canada,  rather  than  requiring 
compliance  activities  to  be  performed 
solely  in  the  United  States.  For  example, 
the  COODA  recommended  using 
Canadian  doctors  as  Medical  Review 
Officers  and  arranging  for  certification 
of  Canadian  laboratories.  Imperial  Oil 
Limited  noted  that  two  Canadian 
laboratories  are  certified  by  the  U.S. 
Departmerit  of  Health  and  Human 
Services  and  that  a  similar  Canadian 
system  of  certification  could  be 
developed.  While  not  disagreeing  with 
allowing  such  activities  to  be  performed 
in  foreign  nations.  National  MRO,  Inc. 
stated  that  it  was  possible  that  all  testing 
services,  including  collection, 
laboratory  analysis,  medical  review,  and 
substance  abuse  counseling  could  be 
done  in  the  United  States,  and  estimated 
an  increase  in  cost  of  up  to  10  percent 
for  additional  communications  services. 

The  American  Trucking' Associations, 
Inc.  suggested  that  foreign-based  drivers 
be  required  to  join  and  participate  in  a 
United  States-based  consortium  within 
30  days  of  entry  into  the  United  States, 
and  that  drivers  be  subject  to  review  of 
participation  at  the  border  ppon 
subsequent  entry.  Pinnacle  Transport 
Services,  Inc.  suggested  use  of  a 
compliance  certification  card  which 
could  be  presented  at  the  border  upon 
entry.  National  Solid  Waste 
Management  Association  stated  that 
testing  could  be  performed  at  ports  of 
entry. 

FHWA  response.  The  FHWA  agrees 
that  the  rule  as  written  can  be  complied 
with  by  foreign-based  carriers  either 
totally  in  the  United  States  or  totally  in 
foreign  nations,  or  by  some  combination 
of  both.  The  FHWA  also  believes  that 
the  various  suggestions  regarding 
compliance  in  Canada,  certification  of 
Canadian  laboratories,  and  mutual 
recognition  of  reciprocal  standards  may 
offer  benefits  in  efficiency,  cost,  and 
comity  and  should  be  explored  further. 


'ni.  Proposal 

# 

The  applicability  section  of  the  final 
controlled  substances  and  alcohol 
testing  rule  is  being  amended  to  include 
coverage  of  foreign-based  drivers  of 
foreign-based  carriers.  To  accomplish 
this,  §  382.103(cX4).  which  excludes 
foreign-based  carriers,  would  be  deleted. 
Based  on  the  comments  about  the 
efficacy  and  progress  of  the  negotiations 
aimed  at  achieving  compatibility  and 
reciprocity  of  testing  standards,  the 
implementation  date  will  be  delayed  to 
provide  maximum  opportunity  for  the 
process  to  be  completed  successfully. 
However,  if  the  process  is  not , 
completed  successfully,  the 
requirements  of  49  CFR  parts  40  and 
382  are  proposed  to  go  into  effect  on 
January  1, 1998.  Accordingly,  a  section 
would  be  added,  §  382.119,  which 
would  provide  that  foreign-based 
carriers  will  be  required  to  implement 
the  rule  by  January  1, 1996. 

The  FHWA  requests  comments  on 
this  proposal  to  require  fcneign-based 
employees  of  foreign-domiciled 
employers  to  be  tested  for  the  use  of 
controlled  substances  and  alcohol. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

'The  FHWA  has  determined  that  this 
action  is  a  significant  regulatory  action 
within  the  meaning  of  Executive  Order 
12866  and  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  FHWA  has  prepared  a 
regulatory  evaluation  for  this  proposal 
and  the  evaluation  indicates  that  the 
rule  will  have  a  small  positive  impact  of 
$8.5  million  discounted  over  ten  years. 
A  copy  of  the  regulatory  evaluation  is 
included  in  the  docket  for  this  NPRM. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  5  U.S.C. 
601-612)/the  FHWA  has  evaluated  the 
effects  of  this  rule  on  small  entities. 
Based  on  the  regulatory  evaluation,  the 
FHWA  believes  that  the  impact  on  small 
entities  will  be  minimal.  Furthermore,  it 
should  be  noted  the  Omnibus  Act 
mandates  alcohol  and  controlled 
substances  testing  irrespective  of  the 
size  of  the  entities. 

For  these  reasons,  the  FHWA  certifies 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
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Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  has  no 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
This  action  would  require  foreign- 
domiciled  employers  to  test  their 
drivers  for  the  use  of  controlled 
substances  and  alcohol.  The  action  does 
not  place  any  requirements  on  the  States 
to  comply  with  this  rule. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  ^fety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  in  part  382  of  this  rule 
have  been  submitted  to  the  Office  of  ' 
Management  and  Budget  for  approval 
under  the  Paperwork  Reduction  Act  of 
1980, 44  U.S.C.  3501  et  seq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 


Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  382 

Alcohol  testing,  Controlled  substances 
testing,  Highway  safety.  Highways  and 
roads.  Motor  carriers.  Motor  vehicle 
safety. 

Issued  on;  January  25, 1994. 

Federico  Pena, 

Secretary  of  Transportation. 

Rodney  E.  Slater, 

Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  49  CFR, 
subtitle  B,  chapter  ID,  part  382  as  set 
forth  below: 


PART  382— CONTROLLED 
SUBSTANCES  AND  ALCOHOL  USE 
AND  TESTING 

1.  The  authority  citation  for  part  382 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  2505;  49  U.S.C 
app.  2701  et  seq.;  49  U.S.C  3102;  49  CFR 
1.48. 

2.  In  §  382.103,  paragraph  (c)(4)  is 
removed  and  paragraph  (c)(3)  is  revised 
to  read  as  follows: 

§382.103  Applicability. 

*  *  *  *  * 

(c)  *  *  * 

(3)  Who  have  been  granted  a  State 
option  waiver  firom  the  requirements  of 
part  383  of  this  subchapter. 

3.  Part  382,  subpart  A  is  amended  by 
adding  a  new  §  382.119  to  read  as 
follows: 

§  382.1 1 9  Starting  date  for  controlled 
substances  and  alcohol  testing  programs  of 
foreign-domiclled  employers. 

All  foreign-domiciled  employers 
conducting  transportation  operations, 
by  motor  vehicle,  in  the  United  States 
shall  have  implemented  controlled 
substances  and  alcohol  testing  programs 
that  conform  to  this  part  and  part  40  of 
this  title  by  January  1, 1996.  Voluntary 
compliance  may  be  effected  at  an  earlier 
date. 

[FR  Doc.  94-2038  Filed  2-3-94;  1:00  pm) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Transit  Administration 

49  CFR  Part  654 
[Docket  No  92-Q 
RIN  2132-AA38 

Prevention  of  Alcohol  Misuse  in 
Transit  Operations 

AGENCY:  Federal  Transit  Administration, 
DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  Omnibus  Transportation 
Employee  Testing  Act  of  1991  directs 
the  Federal  Transit  Administration  to 
issue  regulations  on  drug  and  alcohol 
testing  for  mass  transit  workers  in 
safety-sensitive  positions.  This 
document  accordingly  sets  forth  the 
agency’s  alcohol  misuse  prevention 
program,  which  is  intended  to  increase 
the  safety  of  mass  transit  operations. 
EFFECTIVE  DATE:  March  17, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
program  issues,  Judy  Meade,  Office  of 
Safety  and  Security,  Federal  Transit 
Administration,  DOT,  400  Seventh  St., 
SW.,  room  6432,  Washington  DC  20590. 
Telephone:  202-366-2896.  For  legal 
questions,  Nancy  Zaczek  or  Daniel  Duff, 
Office  of  the  Chief  Counsel,  Federal 
Transit  Administration,  DOT,  400 
Seventh  St.,  SW.,  room  9316, 
Washington  DC  20590.  Telephone:  202- 
366-4011  (voice);  202-366-2979  (TDD). 
Copies  of  the  regulation  are  available  in 
alternative  formats  upon  request. 
SUPPLEMENTARY  INFORMATION:  Because  of 
the  length  of  this  preamble,  the 
following  outline  of  the  rule’s 
introductory  material  is  provided. 

I.  How  to  read  this  rule. 

II.  Discussion 

A.  Background 

B.  The  Omnibus  Transportation  Employee 
Testing  Act  of  1991 

C  The  Anti-Drug  Rule 

D.  Study  of  alcohol  use  in  the  transit 
industry 

E.  Summary  of  the  Final  Rule 

F.  Overview  of  the  Comments 

III.  Discussion  of  the  Comments 

A.  Multi-modal  jurisdiction 

B.  Accident 

C.  Safety-sensitive  function 

D.  Covered  employee/contractor 

E.  Pre-employment/pre-duty  testing 

F.  Reasonable  suspicion  testing 

G.  Random  testin^random  testing  rate 

H.  Post-accident  testing 

I.  Return  to  duty/follow-up  testing 

J.  Treatment 

K.  Training 

L  Management  Information  System  (MIS) 
reportirtg  requirement 

M.  Implementation  date 

N.  Combined  drug  and  alcohol  rules 


P.  Indian  Tribal  Governments 

Q.  Waivers 

III.  Section-by-Section  Analysis 

IV.  Americans  with  Disabilities  Act  of  1990 

V.  Economic  Analysis 

VI.  Regulatory  Ptoctss  Matters 

I.  How  To  Read  This  Rule 

This  rule  has  three  components:  Part 
654,  “Prevention  of  Alcohol  Misuse  in 
Transit  Operations’’;  the  common 
preamble  by  the  Office  of  the  Secretary 
(OST),  “Limitation  on  Alcohol  Use  By 
Transportation  Workers”  published 
elsewhere  in  today’s  Federal  Register; 
and  Part  40,  “Procedures  for 
Transportation  Workplace  Drug  and 
Alcohol  Testing  programs.”  This 
document  is  part  654,  the  Federal 
Transit  Administration’s  (FTA)  alcohol 
testing  regulations  for  recipients  of 
certain  kinds  of  Federal  funding.  This 
preamble  to  part  654  briefly  explains 
those  issues  unique  to  the  transit 
industry  and  is  followed  by  the  text  of 
the  substantive  regulation.  The  common 
preamble,  on  the  other  hand,  discusses 
the  issues  and  comments  common  to  all 
five  DOT  agencies  issuing  final  alcohol 
rules  today.  Finally,  the  testing 
procedures  for  administering  alcohol 
and  drug  tests  are  set  forth  in  part  40 
and  the  issues  concerning  it  are 
discussed  in  its  preamble. 

n.  Discussion 

A.  Background 

On  December  15, 1992,  the  Federal 
Transit  Administration  (FTA)  published 
a  Notice  of  Proposed  Rulemaking 
(NPRM)  in  the  Federal  Register  at  57  FR 
59646,  entitled  “Prevention  of  Alcohol 
Misuse  in  Transit  Operations.”  The 
NPRM  invited  comment  from  the  public 
on  the  proposed  rule,  which  would 
require  certain  recipients  of  Federal 
transit  funding  to  have  a  comprehensive 
alcohol  misuse  prevention  program. 

FTA  provided  a  120-day  comment 
period  and  received  over  125  comments 
on  the  regulation  proposed  in  the 
NPRM. 

In  addition  to  receiving  written 
comments  on  the  NPRM,  in  1993  FTA 
held  three  public  hearings  on  the  rule: 
on  February  25-^26,  in  Washington  DC; 
on  March  1-2,  in  Chicago,  Illinois;  and 
on  March  4-5,  in  San  Francisco, 
California.  Each  hearing  was  recorded 
by  a  court  reporter;  the  transcript  of 
each  hearing  and  any  statements  or 
other  material  submitted  to  the  hearing 
officer  during  the  hearings  are  contained 
in  the  public  docket  to  this  rule  and 
were  considered  in  developing  this  final 
rule. 


B.  The  Omnibus  Transportation 
Employee  Testing  Act  of  1 991 

The  Omnibus  Transportation 
Employee  Testing  Act  of  1991  (the  Act) 
(Title  V,  Pub.  L.  102-143,  October  28, 
1991)  mandates  some  operating 
administrations  within  the  Department 
of  Transportation,  including  the  FTA,  to 
issue  regulations  on  the  misuse  of 
alcohol  by  safety-sensitive  employees. 
While  there  is  a  complete  discussion  of 
the  various  provisions  of  the  Act  in  the 
Department-wide  preamble  found 
elsewhere  in  today’s  issue  of  the 
Federal  Register,  the  following 
discussion  highlights  provisions  of  the 
Act  concerning  the  FTA. 

The  Federal  Transit  Administration 
must  issue  regulations  requiring 
recipients  of  fiipds  under  section  3, 9, 
or  18  of  the  Federal  Transit  Act,  as 
amended  (FT  Act),  or  section  103(e)(4) 
of  title  23  of  the  United  States  Code  to 
test  safety-sensitive  employees  for  the 
use  of  alcohol  in  violation  of  law  or 
Federal  regulation.  Because  certain 
recipients  of  FTA  funds  are  regulated  by 
the  Federal  Railroad  Administration 
(FRA)  or  the  Federal  Highway 
Administration  (FHWA),  the  Act 
permits  such  recipients  to  be  subject  to 
the  alcohol  misuse  regulations  of  those 
agencies. 

Compliance  with  FTA’s  rule  is  a 
condition  of  the  receipt  of  Federal 
transit  funding.  The  Act  authorizes  FTA 
to  withhold  that  funding  if  a  recipient 
is  not  in  compliance  with  FTA’s  rule  or, 
as  appropriate,  the  alcohol  misuse  rules 
of  FRA  or  FHWA  .  Specifically,  the  Act 
authorizes  FTA  to  withhold  Federal 
funding  under  section  3,  9,  or  18  of  the 
FT  Act,  or  section  103(e)(4)  of  title  23 
of  the  U.S.  Code. 

The  Act  directs  the  FTA  to  require 
four  kinds  of  alcohol  testing:  pre¬ 
employment,  reasonable  suspicion, 
random,  and  post  accident,  and  permits 
FTA  to  require  periodic  alcohol  testing. 
The  Act  further  directs  FTA  to  require 
a  post-accident  test  when  there  has  been 
a  loss  of  human  life. 

The  Act  authorizes  the  testing  only  of 
employees  who  perform  safety-sensitive 
functions,  but  does  not  define  what 
activities  constitute  a  safety-sensitive 
function,  specifically  authorizing  the 
agency  to  make  that  determination. 

The  Act  directs  FTA  to  require  its 
recipients  to  test  safety-sensitive 
employees  for  the  use  of  alcohol  in 
violation  of  Federal  law  or  regulation 
(alcohol  misuse)  and  in  so  doing  to 
safeguard  the  privacy  of  safety-sensitive 
employees  to  the  maximum  extent 
practicable.  It  also  directs  that  all  tests 
which  indicate  the  misuse  of  alcohol  be 
confirmed  by  a  scientifically  recognized 
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method  of  testing  capable  of  providing 
quantitative  data  regarding  alcohol. 

If  a  safety-sensitive  em^doyee  is  found 
to  have  used  alcohol  in  violation  of 
Federal  law  or  regulation,  the  Act 
directs  FTA  to  provide  that  person  with 
an  opportunity  for  evaluation  and 
tiea'.  ment.  Also,  the  Act  permits  FTA,  as 
appropriate,  to  permit  the 
disqualihcation  or  dismissal  of  any 
safety-sensitive  employee  who  has  used 
alcohol  in  violation  of  Federal  law  or 
regulation. 

In  providing  this  regulatory  authority, 
the  Act  authorizes  the  FTA  to  preempt 
State  or  local  laws,  rules,  regulations, 
ordinances,  standards,  or  orders 
inconsistent  with  this  rule,  except  for 
certain  provisions  of  State  criminal  law 
which  impose  sanctions  for  reckless 
conduct  leading  to  actual  loss  of  life, 
injury,  or  property  damage. 

C.  The  Anti-drug  Rule 

The  Federal  Transit  Administration 
also  is  publishing  its  final  anti-drug 
program  rule  elsewhere  in  today’s  issue 
of  the  Federal  Register;  the  two  rules 
will  be  implemented  on  the  same  dates. 

D.  Study  of  Alcohol  Use  in  the  Transit 
Industry.  In  1991,  FTA’s  Office  of  Safety 
and  Security  conducted  a  study  to 
determine  the  extent  of  drug  and 
alcohol  use  in  the  transit  industry.  The 
study’s  findings  analyze  the  results  of 
two  surveys  designed  to  gather 
information  on  substance  abuse  policies 
and  programs  as  well  as  drug  and 
alcohol  use  patterns  in  the  transit 
industry.  Of  the  two  surveys,  one  was 
completed  by  transit  system  managers 
and  the  other  by  safety-sensitive  transit 
employees.  (See  “Substance  Abuse  in 
the  Transit  Industry’’,  Kept.  No.  DC-90- 
7021;  November,  1991.) 

The  agency  survey  sought  information 
on  substance  abuse  program  policies 
and  procedures,  test  results  indicating 
drug  or  alcohol  use  during  calendar  year 
1990,  disciplinary  procedures, 
employee  training,  and  substance 
related  accident  data.  The  survey  was 
mailed  to  four  hundred  transit  systems. 
Three  hundred  and  six  systems 
comprise  the  agency  data  base. 

The  employee  survey  was  given  to 
1,975  safety-sensitive  employees  at  nine 
randomly  selected  transit  systems 
separated  into  three  groups  based  on 
annual  ridership.  The  employee 
questionnaire  focused  solely  on 
personal  use  of  drugs  and  alcohol;  to  a 
large  extent  the  questions  were 
standardized  to  facilitate  comparison 
with  a  National  Institute  on  Drug  Abuse 
(NIDA)  Household  Survey. 

The  study  was  designed  to  guarantee 
respondent  confidentiality  for  both  the 


agency  and  employee  surveys.  Since 
both  surveys  were  voluntary,  no  data 
were  collected  from  any  system  or 
employee  who  did  not  consent  to 
participate. 

The  following  are  some  key  findings 
from  the  surveys  about  alcohol  use: 

•  Of  the  306  systems  in  the  data  base, 
78  percent  conduct  some  type  of  drug 
testing  and  58  percent  conduct  alcohol 
testing.  When  asked  which  substance 
was  most  prevalently  abused  by  the 
workforce,  75  percent  of  the  agencies 
identified  alcohol. 

•  The  personal  use  data  provided  in 
the  1988  and  1990  NIDA  household 
surveys  provide  a  benchmark  for 
comparisons  of  the  transit  industry 
results  with  those  of  the  general 
population.  Those  results  indicate  that 
self-reported  alcohol  use  by  transit 
employees  was  only  slightly  lower  than 
reported  use  by  the  general  population. 

•  About  six  percent  of  the  safety- 
sensitive  employees  reported  using 
alcohol  within  five  hours  before 
reporting  to  duty  or  during  duty  hours. 

•  Most  of  these  duty-related  drinkers 
were  also  high-volume  drinkers  of  six  to 
ten  or  more  drinks  each  occasion. 

•  The  positive  alcohol  rate  for  vehicle 
and  equipment  maintenance  persoimel 
is  3.7  percent,  twice  that  for  vehicle 
operators.  Dispatchers  also  have  a 
positive  alcohol  rate  tvrice  that  of 
vehicle  operators. 

Based  on  the  study’s  findings,  the 
statutorily  mandated  testing  for 
substance  abuse  is  timely  and  well- 
founded.  'This  rulemaking  should  aid  in 
the  control  of  alcohol  misuse  in  the 
transit  industry. 

E.  Summary  of  the  final  Rule 
'This  rule  applies  to  recipients  of 
funds  under  section  3,  9,  or  18  of  the  FT 
Act,  or  section  103(e)(4)  of  title  23  of  the 
United  States  Code.  It  requires  each 
employer  to  establish  and  conduct  an 
alcohol  misuse  prevention  program  in 
which  safety-sensitive  employees  are 
tested  for  the  misuse  of  alcohol  and 
supervisors  are  trained  to  recognize  the 
signs  and  symptoms  of  alcohol  misuse. 

The  rule  requires  the  use  of  testing 
procedures  foimd  in  Part  40  of  title  49 
of  the  Code  of  Federal  Regulations. 

The  rule  establishes  a  prohibited 
alcohol  concentration  level  of  0.04  but 
also  establishes  another  alcohol 
concentration  range,  0.02  or  greater  but 
less  than  0.04,  with  special 
ramifications  attached  to  it. 

The  regulation  specifies  that 
employers  may  not  allow  safety- 
sensitive  employees  to  consume  alcohol 
under  certain  circumstances:  (1)  Four 
hours  before  performing  a  safety- 
sensitive  function;  (2)  while  performing 


a  safety-sensitive  function;  (3)  after  a 
fatal  accident  unless  the  employee  has 
been  tested,  or  eight  hours  have  elapsed, 
whichever  occurs  first;  or  (4)  after  a 
nonfatal  accident  unless  the  employee’s 
involvement 'can  be  completely 
discounted  as  a  contributing  factor  to 
the  accident,  the  employee  has  been 
tested,  or  eight  hours  has  elapsed.  The 
rule  requires  testing  in  the  following 
situations: 

1.  Pre-employment  (including  transfer 
to  a  safety-sensitive  position  within  the 
organization); 

2.  Reasonable  suspicion; 

3.  Random; 

4.  Post-accident;  and 

5.  Return  to  duty/follow-up. 

The  rule  requires  breath  testing  for  all 
tests  with  an  evidential  breath  testing 
device  (EBT),  which  is  a  device  listed 
on  the  National  Highway  Traffic  Safety 
Administration’s  (NHTSA)  Conforming 
Product  List  (CPL). 

The  rule  requires  both  a  screening  and 
a  confirmation  test.  An  employer  may 
take  action  based  only  on  the  results  of 
the  confirmation  test. 

As  noted  above,  the  rule  establishes  a 
prohibited  alcohol  concentration  level 
of  0.04.  If  a  sample  from  an  employee 
on  a  confirmation  alcohol  test  measures 
0.04  or  greater,  the  covered  employee 
must  be  removed  from  his  or  her  safety- 
sensitive  position,  be  told  about 
educational  and  treatment  programs 
available,  and  be  evaluated  by  a 
substance  abuse  professional  to 
determine  whether  the  employee  has  an 
alcohol  problem.  The  rule  does  not 
address  the  issue  of  who  should  pay  for 
the  employee’s  treatment,  which  is  a 
local  issue. 

If,  however,  the  sample  tests  at  0.02 
or  greater  but  less  than  0.04,  the  covered 
employee  must  be  removed  from  his 
safety-sensitive  position.  The  employer 
may,  after  some  period  of  time,  retest 
the  employee  to  ensure  that  his  alcohol 
concentration  level  is  less  than  0.02  and 
then  permit  him  to  resume  his  safety- 
sensitive  position.  If  the  employer  does 
not  retest  the  employee,  the  employer 
must  remove  him  from  his  safety- 
sensitive  position  for  at  least  ei^t 
hours.  If  an  employer  elects  to  remove 
the  employee  for  eight  hours,  the 
employer  is  not  required  subsequently 
to  administer  an  alcohol  test  before  the 
employee  resumes  performing  a  safety- 
sensitive  function  unless  the  employee 
exhibits  signs  of  alcohol  misuse  when 
he  returns  to  work. 

The  rule  applies  to  any  entity  that 
receives  certain  Federal  funding  from 
the  FTA.  Such  an  entity,  called  a 
recipient,  must  certify  to  the  FTA  that 
it  will  carry  out  the  requirements  of  this 
part.  Not  all  such  recipients  provide 
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mass  transit  services  diiectly,  relying 
instead  upon  other  public  or  {sivate 
entities  to  juovide  such  services  in 
whole  or  in  part.  In  these  cases,  the 
diiact  racipient  of  FTA  funds  is  l^aily 
responsible  to  Ihe  FTA  for  assuring  thM 
any  entity  operating  on  its  behalf  is  in 
compliance  with  the  alcohol  testing 
rule. 

Compliance  with  the  rule  is  a 
condition  of  Federal  assistance.  Failure 
of  a  recipient  to  comply  with  the  rule — 
either  in  its  own  opecaticxns  or  in  these 
of  an  entity  operating  on  its  behalf — will 
result  in  the  suspension  of  Federal 
transit  funding  to  the  recipient. 

Because,  as  noted  above,  a  recipient 
may  not  always  directly  carry  oitt  mass 
transit  services,  the  rule  uses  “operator” 
or  “employer*’  to  describe  those  who ' 
actually  may  be  providing  transit 
service  and  therefore  must  comply  with 
the  alcohol  testing  program,  but  under 
the  rule  it  is  always  the  direct  recipient 
of  FTA  funds  that  legally  is  responsible 
to  FTA  for  complying  with  the  rule. 

F.  Overview  of  the  Comments 

"Hie  FTA  received  126  comments  in 
response  to  the  NPRM.  FTA  oonsidered 
all  comments  filed  in  a  timely  manner 
as  well  as  all  statements  and  material 
presented  at  the  public  hearings  on  the 
rule.  The  breakdown  among  commenter 
categories  is  as  follows: 

Transit  operators  (public  and  pri¬ 
vate)  . 45 

Cities  and  counties . . .  8 

State  DOTS . . 22 

Labor  unions  . 

Trade  associations  .  7 

Individual  citizens  .  2 

Nonprofit  organizations/special  trew 

sit  providers  . . . -  16 

State  governments  . 4 

Public  UtMIty .  1 

Member  of  Corvgress  .  1 

Private  business . - . .  1 

Others . 6 

Many  conunenters  addressed  issues 
common  to  all  of  the  DOT  final  alccdiol 
rules  published  today,  including  ,what 
alcohol  concentration  level  should  be 
prohibited;  how  alcohol  should  be 
defined;  or  what  conduct  should 
constitute  a  refusal  to  submit  to  a  test. 
Ail  such  general  issues  are  addressed  in 
the  common  preamble  published 
elsewhere  in  today’s  F^eral  Register. 
Other  commenters  addressed  issues 
unique  to  the  transit  industry,  such  as 
whether  volunteer  drivers  should  be 
subject  to  the  rule,  the  applicability  of 
the  regulation  to  provide  nf 
transportation  paid  with  publicly 
subsidized  vouchers  or  scrip  fuser-side 
subsidies),  or  whether  the  rule  applies 
to  Indian  tribal  governments  or  to 


section  lfi(b)(2)  locipients.  AH  of  the 
major  FTA  issues. addressed  by  die 
commenters  are  discu^ed  in  Section  m 
below. 

ni.  Discussion  of  the  Cfmunents 
A.  Mxthi^modal  Jurisdiction 

Because  many  FTA  recipients  operate 
a  variety  of  different  mass  transit 
services — such  as  bus.  rapid  rail, 
commuter  rail,  or  ferry  boat  services — 
they  m^  be  regulated  by  the  FTA  and 
by  another  DOT  agency  or  agencies, 
such  as  the  Federal  Railroad 
Administration  tFRA),  the  Federal 
Highway  Administration  (FHWA),  or 
the  United  States  Coast  Guard  (Coast 
Guard).  In  addition,  (he  Act  authorized 
FHWA,  for  die  first  time,  to  regulate 
intrastate  Commercial  Driver’s  License 
(CDL)  holders,  which  include  many 
transit  employees.  To  limit  the  alc^ol 
rules  with  which  sucdi  recipients  would 
have  to  comply,  the  NPRM  discussed  a 
proposal  imder  which  (1)  FRA’s  alcohol 
misuse  regulation  would  apply  to  FTA 
recipients  that  operate  railroad, 
including  the  recipient’s  safety-sensitive 
employees;  I2)  FTA ’s  alcohol  misuse 
program,  notFHWA’s,  would  apply  to 
recipients  who  employ  or  use  the 
services  of  safety-sensitive  employees 
who  hold  a  CDL,  but  the  individual  CDL 
holder  otherwise  would  remain  subject 
to  FHWA’s  implementation  of  the 
Commercial  Motor  Vehicle  Safety  Act  of 
1986;  and  f  3)  both  FTA’s  and  Goast 
Guard’s  alcohol  misuse  programs  would 
apply  to  recipients  operating  vessels, 
and  the  Coast  Guard  would  continue  to 
regulate  the  individual  safety-sensitive 
employee  (vessel  crew  member)  by 
pursuing  licensing  actions  or  other 
punitive  measures. 

FTA  received  several  comments 
concerning  the  multi-modal 
jurisdictional  issue  su^sting  a  rather 
significant  change  to  the  FTA’a 
approach  to  this  rulemakii^.  Several 
commenters  suggested  that  DOT  should 
issue  one  regulation  covering  all  entities 
regulated  by  any  DOT  agency.  In 
contrast,  other  commenters  suggested 
that  FTA  and  FHWA  should  issue  a 
joint  regulation  or  issue  two  separate 
regulations  using  identical  language. 

FTA  Eesponse.  FTA  is  S)nnpathetic  to 
the  ccmcems  of  recipients  regulated  by 
more  than  one  DOT  agency  ^cohol 
testing  rule,  some  of  whom  proposed  a 
single  regulation.  As  a  practical  matter, 
however,  an  agency-wide  DOT  {dcohol 
rule  would  be  dif^ult  to  implement 
because  of  the  different  characteristics 
of  the  various  communities  each  agency 
regulates.  Nevertheless,  FTA  addresses 
the  multi-jurisdicitional  issue  by 
clarifyinglhe  jurisdiction  of  FTA,  FRA, 


FHWA,  and  Coast  Guard  over  transit 
entities.  In  this  regard,  we  have  adopted 
the  proposal  in  the  NPRM  discussed 
above. 

B.  Accident 

The  vast  majority  erf  comments 
concerning  this  definition  focused  on 
incidents  involving  only  property 
damage;  specifically,  b^  the 
seriousness  of  these  incidents  should  be 
measured,  thus  justifying  the 
administration  of  an  alcohol  test.  In  the 
NPRM  we  had  proposed  a  dollar 
measurement,  whereby  an  accident  was 
any  incident  resulting  in  at  least  $1,000 
in  total  property  damage. 

Most  commenters  adaressod  the 
dollar  amount  proposed  in  the  NPRM 
and  stated  that  $1,000  was  too  low  a 
threshold.  Some  ofthme  commenters 
proposed  their  own  method  of 
calculating  a  dollar  threshold  such  as  a 
measurement  based  on  a  vehicle’s  gross 
vehicle  wei^t — the  greater  the  weight 
the  higher  the  property  damage 
thresirold. 

Other  commenters  objected  to  the  use 
of  a  dollar  threshold  to  measure  the 
seriousness  of  incidents  involving  only 
damage  to  property.  These  commenters 
urged  us  to  adopt  an  objective  measure 
of  property  damage  such  as  FHWA’s 
definition  of  accident.  FHWA  defines  an 
accident  involving  only  property 
damage  as  an  incident  that  so  disables 
the  v^icle  that  it  must  be  towed  away 
from  the^ene. 

Another  commenter  objected  to  the 
use  of  dollar  amounts  and  requested 
that  we  adopt  a  reasonable  cause 
standard. 

Other  cornmenters  addressed  the 
overall  definition  of  accident.  In  the 
NPRM  we  had  limited  the  definition  to 
an  incident  involving  a  revenue  service 
v^icle,  and  ‘Several  commenters 
objected  to  this  limitation,  proposing 
instead  that  we  include  any  incident 
involvinga  mmrevenue  service  vehicle 
as  well. 

FTA  Response.  FTA  has  changed  the 
definition  of  “accident’’  in  such  a  way 
that  it  is  broadened  in  »>me  respects, 
and  narrowed  in  others.  In  particular, 
FTA  has  broadened  the  detoition  in  the 
final  rule  to  include  occurrences 
involvii^  nonrevenue  service  vehicles 
operated  by  a  holder  of  a  CDL  We 
recognize  that  this  decision  foils  short  of 
the  recommendation  proposed  by  some 
commenters  favoring  the  indusion  of  all 
occurrences  involving  nonrevenue 
service  vehicies,  hut  it  is  based  on 
another  consideration,  avoiding 
overlapping  jurisdictions  cd'  FTA  and 
FHWA.  Ordinarily,  f’HWA  would 
regulate  CDL  holders  as  well  as  their 
employers.  This  new  coverage  in  our 
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final  rule  is  consistent  with  the 
agreement  between  FTA  and  FHWA  that 
FTA’s  alcohol  misuse  program  applies 
to  the  transit  employers  of  CDL  holders. 

FTA  has  further  modified  the 
proposed  definition  of  “accident”  to 
distinguish  the  situations  of  different 
kinds  of  mass  transit  vehicles.  Many 
mass  transit  vehicles,  such  as  buses  and 
vans,  are  passenger-carrying  motor 
vehicles.  FTA  believes  that  it  is  sensible 
to  use  a  definition  of  “accident”  thaf  is 
consistent  with  FHWA’s  for  such 
vehicles.  Therefore,  we  are  adopting  a 
provision  paralleling  FHWA’s  definition 
of  “accident”  (in  49  CFR  390.5).  The 
definition  states  that  an  “accident” 
occurs  when  a  vehicle  (whether  a  mass 
transit  vehicle  or  another  vehicle,  such 
as  a  private  automobile)  suffers 
disabling  damage  and  is  towed  away 
from  the  scene  of  the  “accident.”  This 
provision  eliminates  the  subjectivity 
inherent  in  basing  a  definition  on 
estimates  of  property  damage. 

For  other  vehicles — light  or  rapid  rail 
cars,  ferry  boats,  trolley  cars  and  buses, 
etc. — we  also  believe  it  is  best  to 
eliminate  a  property  damage-based 
standard.  Instead,  the  final  rule  provides 
that  if  the  mass  transit  vehicle  is 
removed  from  revenue  service  as  the 
result  of  the  occurrence,  an  “accident” 
is  deemed  to  take  place.  FTA  believes 
that  the  operating  practices  of 
employers  typically  result  in  at  least  the 
temporary  removal  from  revenue  service 
of  vehicles  that  have  been  involved  in 
all  but  the  most  minor  of  mishaps. 

Of  course,  any  occurrence  in  which 
someone  is  killed,  or  injured  sufficiently 
to  require  medical  treatment  away  from 
the  accident  scene,  is  an  “accident”  for 
purposes  of  this  rule,  regardless  of  the 
type  of  transit  vehicle  involved. 

We  have  further  narrowed  the 
definition  of  accident  by  deleting  the 
reference  to  reportable  accidents.  In  the 
NPRM  we  proposed  that  any  occurrence 
required  to  be  reported  to  FRA,  FHWA, 
or  the  toast  Guard  would  constitute  an 
accident,  but  the  final  rule  uses  only  the 
criteria  discussed  above. 

C.  Safety-sensitive  Function 

Most  commenters  addressed  the 
definition  of  “safety-sensitive”  function, 
one  of  the  most  important  definitions  in 
the  rule.  Because  the  proposed 
definition  had  a  list  of  functional 
categories,  most  commenters  objected 
either  to  the  inclusion  or  exclusion  of  a 
particular  category.  Some  commenters, 
however,  merely  sought  clarification  of 
the  categories  in  the  NPRM. 

Including  those  employees  who 
"maintain  a  revenue  service  vehicle”  in 
the*  definition  particularly  concerned 
several  commenters.  While  most 


commenters  understood  that  this 
category  included  mechanics,  some 
thought  that  it  covered  workers  who 
clean  rather  than  repair  buses,  rail  cars, 
and  other  mass  transit  facilities.  The 
remaining  commenters  made  specific 
recommendations  concerning 
mechanics,  some  arguing  that  we  should 
exclude  all  mechanics,  with  others 
stating  that  we  should  exclude  only 
those  working  under  contract  for  section 
18  rural  operators.  Yet  others  suggested 
that  we  should  include  only  those 
mechanics  working  for  large  transit 
operators. 

Commenters  objected  to  only  one 
other  safety-sensitive  category, 
“controlling  the  movement  of  revenue 
service  vehicles,”  the  category  which 
includes  dispatchers.  These  commenters 
contend  that  dispatchers  do  not  perform 
a  safety-sensitive  function. 

Although  we  did  not  include  any 
categories  involving  the  construction, 
design,  or  manufacture  of  revenue 
service  vehicles  or  other  mass  transit 
equipment  or  facilities,  several 
commenters  suggested  that  we 
specifically  exclude  them  from  the 
definition.  Without  this  specific 
exclusion  they  believe  there  may  be 
some  instances  in  which  such  workers 
might  be  considered  to  be  performing  a 
safety-sensitive  function. 

Other  commenters  recommended  that 
we  add  other  employee  categories  to  the 
definition,  including  police  and  other 
security  personnel,  and  mechanics  who 
repair  nonrevenue  service  vehicles. 

Finally,  some  commenters  sought 
clarification  of  the  definition:  whether  it 
included  volunteers  and  CDLs  holders, 
and  on  the  meaning  of  "directly 
supervising  an  employee  who  is 
performing  a  safety-sensitive  function.” 

FTA  Response.  We  have  made  several 
changes  to  the  definition  of  “safety- 
sensitive  employee.”  Before  describing 
those  changes,  however,  we  first  explain 
why  we  proposed  a  definition  based  on 
function  rather  than  titles.  Because  each 
transit  system  uses  its  own  job 
classification  categories,  we  wanted  to 
avoid  specifying  i)articular  job  titles. 
Instead,  we  concluded  that  four  job 
functions  were  critical  to  safety,  and  in 
the  NPRM  identified  operating, 
maintaining,  and  controlling  the 
movement  of  vehicles  as  those  functions 
critical  to  the  safety  of  the  traveling 
public,  and  added  a  fourth  category, 
first-line  supervisors  of  anyone 
operating,  maintaining,  or  controlling 
the  movement  of  the  vehicle.  The  final 
rule  adopts  these  categories,  with  some 
changes. 

Now  a  discussion  of  the  changes 
made.  Most  notably,  we  have  created 
two  new  categories  of  “safety-sensitive 


functions”:  The  carrying  of  a  firearm  for 
security  purposes,  and  &e  operation  of 
a  nonrevenue  service  vehicle  fry  a  CDL 
holder.  We  include  firearm-be^ng 
police  and  security  personnel  because  of 
the  sensitivity  of  their  position  and  the 
danger  to  the  public  should  they  be 
under  the  influence  of  alcohol.  . 

As  discussed  above,  FHWA  regulates 
CDL  holders,  both  interstate  and 
intrastate,  and  their  employers.  FTA’s 
relationship  is  with  its  recipients,  many 
of  whom  employ  CDL  holders.  To  avoid 
a  jurisdictional  conflict,  FTA  and 
FHWA  have  agreed  that  FTA’s  alcohol 
misuse  rule  will  apply  to  transit  entities 
that  employ  or  use  the  services  of  CDL 
holders,  regardless  of  the  kind  of  vehicle 
they  operate. 

We  have  also  reduced  the  scope  of  the 
definition  somewhat.  While  we 
proposed  in  the  NPRM  to  include  first- 
line  supervisors  of  safety-sensitive 
employees,  the  final  rule  limits  that 
category  by  covering  only  supervisors 
whose  responsibilities  include  the 
performance  of  a  safety-sensitive 
function.  For  instance,  if  a  supervisor’s 
job  description  requires  her  to  drive  a 
vehicle,  she  would  be  covered,  but  if  it 
did  not,  she  would  not. 

Further,  in  response  to  comments,  we 
have  excluded  finm  the  scope  of  the 
rule  contract  mechanics  for  any  entity 
receiving  section  18  funds. 

Regarding  the  recommendation 
specifically  to  exclude  construction, 
design,  and  manufacturing  personnel, 
we  (relieve  it  is  unnecessary  to  do  so 
because  the  list  of  categories  in  the 
definition  is  exclusive.  Any  functional 
category — such  as  construction  or 
design  or  manufacturing — not  in  the 
definition  is  not  subject  to  the  rule. 

Finally,  some  clarification  on  the 
issue  of  safety-sensitive  employees. 
Volunteers  are  covered  by  the  rule  if 
they  perform  any  safety-sensitive 
function.  Coverage  under  the  rule 
should  not  be  based  on  whether  an 
individual  holds  a  paying  position,  but 
on  whether  that  individual  is  in  a 
position  to  affect  the  safety  of  the 
transit-riding  public.  The  final  rule 
definiti^  of  covered  employee  thus 
specifically  includes  volunteers. 

Another  ambiguity  mentioned  by 
several  commenters  concerns  the 
maintenance  category,  which  several 
commenters  believed  would  include 
workers  who  clean  rather  than  repair 
transit  equipment.  We  do  not  mean  to 
cover  such  workers  and  emphasize  that 
only  mechanics  who  repair  vehicles  or 
who  perform  routine  maintenance  are 
the  types  of  maintenance  workers 
covered  by  the  rule. 
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D.  Cowed  .EinpkfyBe/Contractor 
In  the  the  defhritioii  of  covered 

employee  farchided  Aree  general 


categories  -m  •sirfety-eensmve 
employees — those  directly  employed  hy 
an  employer,  those  cipph^ed  by  a 
contractor,  and  applicants  for  a  safety- 
sensitive  position.  Most  comments 
about  this  definition  pertained  to  Ae 
coverage  of  xxmtractors  in  the  NPRM 
which  included  any  person  or 
oiganizadon  jH'oviding  services  or 
performing  woA  consistent  wiA  a 
specific  understanding  or  arrangement, 
which  oou Id  be  a  written  contract  or  an 
informal  mrangement  reflecting  an 
ongoing  relationship  between  the 
pa^es. 

Many  commenters  objected  to  Ae 
inclusion  of  contractors  within  Ae 
scope  of  the  rule,  behevii^  that 
emplc^ers  should  not  be  accountable  for 
a  contractor’s  compliance  wiA  the  rule 
because  employers  have  little  or  no 
control  over  contractors  or  Aeir 
employees. 

While  other  commenters  did  not 
specifically  object  to  the  inclusion  dP 
contractors,  Aey  did  object  to  the  scope 
of  the  definition  of  contractor  and 
recommended  Aat  it  be  defined  to 
include  only  Aose  who  perform  work  or 
provide  service  under  a  formal  written 
agreement 

OAer  commenters  sought  to  exclude 
contractors  in  rural  areas  contending 
Aat  many  simply  would  refuse  A  do 
business  wiA  Ae  recipient  raAer  Aan 
submit  to  an  alcohol  testing  program. 
The  remaining  commenters  requested 
that  we  exclude  only  contract 
medianics  from  Ae  definition. 

FTA  Response.  In  response  to 
comments,  we  have  made  a  number  of 
changes  to  the  wording  of  Ais  safety- 
sensitive  function,  elAough  Ae  basic 
concepts  in  Ae  NPRM  remain 
unchanged. 

The  final  rule  includes  direct 
employees,  contractors  and  Aeir 
employees,  and  applicants  under  Ae 
definition,  but  reflects  Ae  follo«ving 
changes.  First,  we  sprecifically  include 
volunteers  m  Ae  definition  because,  as 
noted  above,  we  define  "safiety- 
sensitive"  fonctionally  and  look  only  to 
the  function  Aat  a  p)erson  performs,  not 
whether  Aey  receive  p>ay  iot  their  work. 

Second,  while  many  commenters 
objected  to  including  contractors  who 
perform  safety-sensitive  functions,  we 
have  for  the  most  p>art  continued  to 
include  Aem  in  light  of  legislative 
history  on  Ais  issue.  The  following  was 
said  during  the  debate  on  the  bill: 

Drug  and  alcohol-testing  requirements 
must  not  be  circumvented  thr^gh 
contracting  out  of  work. 


Safety-sensitive-emplqyees  of  (ecipi«tt8  of 
Ae  Federal  transitgront  money  identified  in 
Ae  bill,  end  Aose  safety-sensitive  employees 
workiqg  for  contractors  of  such  recipients 
must  be  covered  exactly  to  Ae  same  extent 
and  in  Ae  same  fashion.  1  know  Aatl  speak 
for  all  conferees  when  1  say  Aat  we  will  not 
tolerate  a  situation  where  employes 
performii^  sabstantialiy  Ae  same  safe^- 
sensitive  fenction  are  coveoed  or  not  covered 
depending  on  wheAer  Aey  work  directly  for 
a  puAlic  miAority  or  an  outside  contractor. 

137  CongRec.  S14766  (daily  ed.  Oct.  16, 
1991.KStatement  of  Sen.  D*  Amato). 

On  Ae  oAerhand,  we  are 
sympaAetic  to  Ae  persuasive 
arguments  of  rural  operators  on  this 
issue,  and  specifically  exclude  from 
coverage  under  Ae  rule  contract 
mechanics  who  pierform  work  or 
provide  services  for  section  13  rural 
recipnents.  We  believe  that  the  potential 
cost  and  hardship  of  including  such 
contractors  outweighs  any  benefits 
incluAng  them  might  brmg.  since  so 
many  ru^  oprerators  believe  Aat  Aey 
simply  would  be  unable  to  get  any 
outside  servicing  if  providers  of  that 
service  were  subject  -to  this  rule. 

E.  Pre-employment/Pre-daty  Testing 

Although  the  NPRM  mcluded  Ae  pre- 
employment/p>re^uty  tests  wi  Ain  one 
provision,  A  fact  th^  apply  to  different 
typ)es  of  workers-opiplicants  m  one 
instance,  and  fransferees  from  a 
nonsafety-sensitive  p>osition  to  a  safety- 
sensitive  .p>osition  in  the  oAer. 
Nevertheless,  boA  applicants  and 
transferees  mu^  take  an  alcohol  test 
mdioating  an  alcohol  concentration 
level  less  Aan  0j04  before  Aey  can 
perfmm  a  safety-sensitive  function  for 
Ae  first  time.  Hence,  Ae  NPRM  would 
allow  an  emplo3^1o  hire  someone  who 
has  taken  an  alcohol  test  wiA  a  result 
of  0.04  or  greater  so  long  as  that 
individual  is  retested  and  has  a  result 
less  Aant).04  before  he  or  she  performs 
a  safety-sensitive  function.  Undm*  the 
notioe  provision,  Ae  NPRM  required 
applicants  and  transferees  to  be  notAed 
that  Aey  must  submit  to  an  alcohol  test. 
Moreover,  a  pae-emplojrment  alcohol 
test  could  be  waived  by  Ae  employer, 
which  distinguishes  the  alcoAol  NPRM 
from  Ae  miti-drug  NPRM. 

Commenters  focused  on  these  issues. 
Specifically,  connnenters  requested  -that 
we  add  a  notification  Eequhoment  to  Ae 
pre-employment/pre-duty  testily 
provision  of  Ae  fhial  ride.  On  tire  oAer 
issue,  commenters  stated  that  employers 
should  not  be  able  to  accept  Ae  results 
of  an  alcohol  test  adnrinistered  under 
the  requirements  of  another  DOT 
agency. 

FTA  Response,  In  the  NPRM  we  did 
require  an  employer  to  notify  an 
applicant  that  he  or  she  would  be 


required  te  submit  to  an  alcohol  test. 
have  made  no  changes  to  Ais 
requmement  in  the  final  rule. 

We  have,  however,  chained  the 
language  in  Ae  rule  which  ensures  Aat 
Ae  empioyeT  is  aware  A^  it  has  the 
discretran  to  waive  a  pre-employment 
alcohol  test  in  one  Hmited  circurastanoe 
vAen  Ae  employee  has  been  tested 
wiAin  the  previous  six  months  under 
Ae  rules  of  another  DOT  i^ency.  This 
is  not  a  change  from  Ae  NPRM.  rather 
it  is  a  clarification. 

We  harve  made  ano  Aer  change  m 
response  to  commenters  who  were 
confused  by  Ae  term  pre-duty  testing 
and  assumed  Aat  it  meant  Aat  an 
employee  must  be  tested  every  time 
they  were  about  to  peribnn  a  safety- 
sensitive  function.  This  is  not  the  liase. 
We  meant  to  gpply  that  provision  to 
transferees  inun  a  ncms^^ty-sensitive 
position  to  a  safety-eensitive  position. 

To  clarify  our  intent  we  have  deleted 
Ae  phrase  “pre-duty”  (m  Ae  context  of 
pre^mployment  al<^ol  testing)  from 
the  final  rule. 

F.  Reasonable  Suspicion  Testing 

Commenters  respondmg  to  Ais 
general  area  raised  numerous  issues. 
Before  Ascussing  Aose  issues,  however, 
we  first  briefly  siunmarize  Ae 
reasonable 'Suspicion  testing  provision 
as  it  appeared  in  the  NPRM. 

Reasonable  suspicion  testing  is 
specifically  required  by  Ae  Act.  and  the 
NPRM  proposed  authorizing  an 
employer  to  conduct  a  test  when  it 
believes  the  employee  is  exhAiting 
certain  characteristics  off  alcohol  misuse. 
The  NPRM  never  identifies  or  defines 
those  charactmistics,  but  authorizes  an 
employer  to  require  a  reason^le 
suspicion  alcohol  test  on  the  basis  of 
specific,  contemporaneous,  articuhfole 
observations  concerning  the  appearance 
and  behaviorof  Ae  covered  employee, 
which  characterize  alcohol  misuse. 

Moreover,  Aose  observations  must  be 
made  by  a  supervisor  trained  in 
detecting  Ae  symptoms  of  alcohol 
misuse.  The  NPRM  specifically  required 
that  a  supervisor  receive  one  hour  of 
training,  which  must  include 
information  about  Ae  manifestations 
and  behavioral  characteristics  mAcating 
alcohol  misuse. 

Commenters  took  a  number  of 
positions  on  this  issue.  Some  wanted 
only  one  supervisor  to  make  Ae 
reasondale  suspicion  detennmation, 
others  wanted  two.  Some  believed  Aat 
the  test  could  be  based  on  Ae 
observations  of  a  Aird  'party such  as  a 
transit  passenger. 

Commenters  also  took  different 
posAons  on  Ae  amount  of  time  a 
supervisor  Aould  be  trained,  alAougb 


Federal  Register  /  VoL  59,  No.  31  /  Tuesday,,  February  15,  1984  /  ELuLes  and  ELegulations  7537 


most  thoiight  that  one  hour  was  not 
enough  time  to  adequately  train  a 
supervisor.  Some  commenters  suggested 
four  ho\irs  of  training,  others  suggested 
four  homa  of  combined  alcohol  and 
drug  training,  and  yet  anodier  suggested 
five  to  ten  hours  of  training  with  the 
additional  requirement  of  a  proficiency 
certification. 

Many  commenters  suggested  that  the 
language  of  the  reasonable  suspicion 
provision  be  broadened  to  include  other 
factors  in  the  determination.  For 
instance,  some  suggested  that  employers 
be  allowed  to  review  an  employee’s 
attendance  records  for  absenteeism  and 
tardiness.  Others  su^sted  that  an 
employer  be  allowedto  examine  other 
records  indicating  whether  the 
employee  had  any  moving  traffic 
violations,  occupational  injuries,  nr 
operating  rule  violations.  And  others 
suggested  that  an  employer  be  able  to 
look  at  the  pattern  of  the  emjdoyee’s 
conduct  both  on  and  ofi  the  job. 

Lastly,  the  conunenters  discussed  the 
matter  of  whether  there  should  be 
written  documentatioH  of  a  reasonable 
suspicion  determination.  The  NPRM  did 
not  require  written  documentation,  but 
stated  that  any  document  generated  as  a 
result  of  a  reasonable  suspicion 
determination  must  be  maintained  for  a 
year.  Several  commenters  recommended 
that  a  written  determination  be 
required,  with  one  su^esting  that  a 
checklist  also  be  required.  One 
commenter  recommended  that  a  second 
supervisor  concur  in  the  written 
determination  before  a  reasonable 
suspicion  test  could  be  conducted. 
Another  commenter  suggested  that 
written  documentation  be  required  only 
if  the  employee  tested  at  0.02  or  greater 
and  subsequently  was  disciplined. 

FTA  Response.  In  the  final  rule  we 
essentially  have  retained  the  reasonable 
suspicion  provision  from  the  NPRM, 
with  only-minor  changes,  because  we 
believe  it  adequately  balances  the  rights 
of  employees  against  the  rights  of  the 
traveling  public.  For  instance,  we 
believe  that  the  observatiorrs  must  be 
made  by  a  supervisor  trained  in 
detecting  the  symptoms  of  alcohol 
misuse  rather  than  by  some  third  party. 
(Of  course  a  third  party  could  alert  a 
transit  operator  about  a  particular 
situation,  which  might  trigger  a 
supervisor  to  pay  particular  attention  to 
the  affected  employee^ 

We  also  believe  that  a  determination 
made  by  a  single  supervisor  trained  in 
detecting  the  signs  of  alcohol  misuse 
adequately  protects  the  employee,  and 
we  were  concerned  about  the  cost  of 
requiring  two  supervisors  to  make  the 
determination. 


Although  many  commenters 
recommended  that  supervisors  receive 
more  than  one  hour  of  training,  we  have 
not  changed  this  requirement  in  the 
final  rule,  being  sensitive  to  the 
costliness  of  sudi  training.  Individual 
employers  of  course  are  free  to  provide 
as  mu^  additional  training  beyond  the 
required  one  hour  as  they  like. 
Employers  also  are  allowed  to  combine 
drug  and  alcohol  training,  provided  the 
retired  time  frames  are  satisfied. 

The  standard  used  to  authorne  a 
reasonable  suspicion  test  remains 
unchanged  in  toe  final  rule,  which 
means  that  a  supervisor  may  consider 
only  short-term  indicators  of  alcohol 
misuse.  We  stress  that  long-term 
indications  of  alcohol  misuse  such  as 
absenteeism  or  tardiness  or  moving 
traffic  violations  cannot  be  used  as  toe 
basis  for  conducting  a  reasonable 
suspicion  alcohol  test,  which  must  only 
be  based  on  contemporaneous  and 
articulable  observations.  Of  course,  a 
supervisor  may  particularly  be  alert  to 
the  conduct  and  job  performance  of  an 
employee  based  on  the  supervisor’s 
long-term  knowledge  of  the  employee. 

We  do  not  require  a  supervisor  to 
document  an  employee’s  behavior  in 
writing.  We  do,  however,  provide  that 
any  documents  generated  by  the 
determination  roust  be  maintained  for 
one  year.  Again,  the  final  rule  does  not 
require  an  employer  to  document  each 
and  every  reasonable  suspicion 
determination,  although  an  employer 
would  be  prudent  to  do  so. 

G.  Random  Testing/Random  Testing 
Rate 

The  random  testing  provision 
generated  man^comments,  with  most 
commenters  proposing  the  adoption  of  a 
particular  random  testing  rate  or  a 
particular  method  of  determining  a 
random  testing  rate.  Other  commenters 
were  concern^  about  the  frequency  of 
random  testing  and  how  the  test  should 
be  administered.  Several  commenters 
sought  clarification  of  certain  aspects  of 
the  provision. 

Several  different  alternatives  for 
determining  the  random  testing  rate 
were  offered.  Many  commenters 
suggested  a  flat  rate,  ranging  firom  10 
percent  to  50  percent. 

Others  suggested  a  performance-based 
rate,  that  is,  a  rate  determined  by  the 
results  of  random  testing.  Under  such  a 
scheme,  if  the  number  of  results  of  0.04 
or  greater  exceeds  a  specified  rate  (for 
example.  1  percent),  then  the  employer 
would  be  required  to  test  at  a  higher 
specified  raij^m  rate  (for  example,  50 
percent).  If  the  number  of  positives  is 
less  than  the  specified  rate,  the 
employer  would  be  required  to  test  at  a 


reduced  random  rate  (Ear  example,  25 
percent).  One  commenter  recommended 
that  an  employer  could  randomly  test  20 
percent  of  its  employees  if  less  than  3 
percent,  of  its  random  tests  were 
positive,  but  if  the  numbec  of  positives 
exceeded  3  percent,  the  employer  would 
have  to  raise  its  testing  rata. 

Other  variations  were  proposed. 
Several  commenters  suggested  that  we 
set  a  minimum  random  testing  rate  of  10 
percent,  but  give  an  employer  the 
discretion  to  test  at  a  higher  rate  based 
on  its  own  experience.  Another 
commenter  suggested  that  we  require  a 
random  rate  less  than  50  percent  and 
allow  an  employer  to  set  its  own  rate  for 
different  classes  of  employees.  Yet 
another  commenter  recommended  that 
we  set  a  rate  anywhere  from  10  percent 
to  50  percent  but  allow  an  employer  to 
reduce  its  rate  if  it  has  programs,  such 
as  training  and  rehabilitation  programs, 
in  addition  to  those  required  hy  the  final 
rule. 

Another  commenter  recommended 
that  random  testing  be  phased  in,  15 
percent  the  first  year,  20  percent  the 
second  year,  and  25  percent  thereafter, 
presunv^y  to  ease  cost  and 
administrative  burdens.  Another 
commenter.  however,  recommended 
that  those  who  had  never  randomly 
tested  employees  should  be  sequir^  to 
test  at  a  higher  random  rate  than  those 
who  have  had  a  program  in  effect. 

Lastly,  one  commenter  believed  that 
FTA  should  not  set  the  rate  at  all.  but 
the  rate  should  be  determined  by  an 
agreement  between  labor  and 
management  Aside  from  the  random 
testing  rate  issue,  commenters  also 
addressed  how  the  test  itself  should  be 
conducted.  In  this  regard,  several 
commenters  were  concerned  about  how 
truly  random  testing  would  be,  and 
suggested  that  the  testing  itself  should 
be  conducted  by  an  outside  agency. 

FTA  Response.  In  determining  tne 
random  alcohol  testing  rate,  FTA  has 
considered  not  only  the  comments  on 
this  issue  but  other  factors  as  well.  We  > 
therefore  have  establi^ed  a  random 
alcohol  testing  rate  of  25  percent,  the 
rate  at  which  all  DOT  agencies  issuing 
rules  today  are  requiring.  We  recognize, 
however,  that  random  alcohol  testing 
does  sdbject  a  large  number  of 
employees  to  testing  and  is  costly.  We 
have  thus  added  a  provision  to  the  fiiuil 
rule  allowing  toe  random  alcohol  testing 
rate  to  drop  to  10  percent  annually  if, 
based  on  the  MIS  reports,  the  violation 
rate  for  random  alcohol  testing  in  the 
transit  industry  is  less  than  0.5  percent 
for  two  consecutive  years.  If 
subsequently  the  violation  random 
alcohol  testing  rate  increases  to  greater 
than  0.5  percent  for  any  one  calendar 
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year,  the  random  alcohol  testing  rate 
would  go  to  25  percent,  and  if  it 
increases  to  greater  than  one  percent, 
the  random  alcohol  rate  would  be 
increased  to  50  percent.  Each  year,  FTA 
will  announce  the  random  alcohol 
testing  rate  in  the  Federal  Register. 

Moreover,  the  NPRM  required  random 
testing  to  be  completely  random,  which 
means  that  it  must  be  imannounced.  It 
must  also  be  unpredictable,  which  is  the 
reason  we  proposed  that  the  tests  be 
spread  reasonably  throughout  a  12- 
month  period.  We  have  retained  both  of 
these  requirements  in  the  final  rule. 

We  do  not  require  the  test  to  be 
conducted  by  an  outside  agency. 
Although  requiring  a  third  party  to 
conduct  the  random  alcohol  testing  may 
afford  an  employee  additional 
protection,  we  believe  the  final  rule 
provides  an  employee  with  sufficient 
protection.  Among  other  things,  the  rule 
requires  an  employer  to  use  a 
scientifically  valid  method  to  randomly 
select  employees  from  a  pool  in  which 
each  employee  has  an  equal  chance  of 
being  selected. 

Lastly,  althou^  some  commenters 
were  confused  about  when  we  would 
require  an  employer  to  conduct  random 
alcohol  testing,  we  have  retained  the 
NPRM  restrictions  in  the  final  rule.  In 
the  NPRM  we  proposed  to  restrict 
random  testing  to  just  before,  during,  or 
]ust  after  the  employee  performs  a 
safety-sensitive  function  because 
alcohol  is  a  legal  substance,  and  an 
employee  who  is  not  performing  or  who 
will  not  be  performing  a  safety-sensitive 
function  within  four  hours  may  engage 
in  a  legal  activity.  Thus  the  alcohol  rule 
strictly  limits  the  period  of  time  when 
an  employee  is  subject  to  random 
testing.  This  is  particularly  important 
for  supervisors  who  may  rarely  perform 
a  safety-sensitive  function. 

H.  Post-accident  Testing 

The  comments  on  this  provision 
concerned  three  basic  questions:  when 
should  a  test  be  performed  following  an 
accident,  which  employees  should  be 
tested,  and  who  should  conduct  the 
testing. 

In  determining  when  a  post-accident 
test  should  be  required,  the  NPRM 
distinguished  between  fatal  and 
nonfatal  accidents.  After  an  accident 
involving  a  fatality,  the  NPRM  required 
the  employer  to  test  employees  who 
were  on  duty  and  present  in  the  vehicle 
at  the  time  of  the  accident  as  well  as 
mechanics  involved  in  the  vehicle’s 
most  recent  maintenance.  After  an 
accident  not  involving  a  fatality  had 
occurred,  the  employer  was  required  to 
test  certain  employees  unless  their 
performance  could  be  completely 


discounted  as  a  contributing  factor  to 
the  accident. 

Instead  of  this  dual  standard  in  the 
NPRM,  one  commenter  suggested  that 
we  adopt  a  reasonable  cause  standard 
for  determining  when  a  post-accident 
test  should  be  performed,  regardless  of 
the  seriousness  of  the  accident. 

Although  other  commenters  did  not 
specifically  propose  a  reasonable  cause 
standard,  they  did  object  to  the  scope  of 
the  fatal  accident  provision,  in  which 'all 
safety-sensitive  employees  on-duty  and 
present  in  the  vehicle  at  the  time  of  the 
accident,  as  well  as  mechanics,  must  be 
tested. 

Most  of  the  comments  on  who  should 
be  tested  stressed  the  difficulty  of 
testing  mechanics,  especially  when 
vehicle  maintenance  is  contracted  out. 
Some  flatly  stated  that  testing 
mechanics  in  nual  areas  was  not 
practical,  while  others  stated  that 
requiring  the  testing  of  mechanics  after 
an  accident  is  unreasonable.  While 
some  commenters  opposed  the  testing  of 
any  mechanics,  others  suggested  that  we 
include  only  certain  mechanics.  In  this 
connection,  one  commenter  suggested 
that  we  require  the  testing  only  of  those 
mechanics  who  have  maintained  the 
affected  vehicle  within  the  two  weeks 
before  the  accident  occurred.  Another 
commenter  made  the  same 
recommendation  but  suggested  that  only 
those  mechanics  who  maintained  the 
vehicle  two  days  before  the  accident  be 
tested. 

Although  most  comments  concerned 
the  testing  of  mechanics,  one 
commenter  also  suggested  that  we 
require  the  testing  of  drivers  only  if  they 
are  contributorily  negligent. 

Commenters  also  stressed  the 
difficulty  of  testing  employees  after  an 
accident.  They  cited  examples  of 
employees  leaving  the  scene  of  the  ' 
accident,  or  police  or  hospital  personnel 
refusing  to  allow  the  employee  to  be 
tested  by  the  employer.  These 
commenters  contended  that  the  rule 
should  address  these  problems. 

FTA  Response.  FTA  in  its  final  rule 
has  developed  a  dual  post-accident 
testing  provision:  after  accidents 
involving  a  fatality,  and  after  accidents 
involving  bodily  injury  or  property 
damage.  The  Act  requires  us  to  mandate 
an  alcohol  test  whenever  someone  dies 
as  a  result  of  a  mass  transit  accident, 
and  we  thus  have  expressly  rejected  the 
adoption  of  a  probable  cause  standard  in 
such  cases.  Simply  put,  if  an  accident 
involving  a  fatality  has  occurred,  an 
alcohol  test  must  be  given  within  8 
hours  to  those  safety-sensitive 
employees  on-duty  in  the  vehicle  at  the 
time  of  the  accident. 


Other  employees’  conduct  may 
contribute  to  an  accident,  however.  For 
example,  if  two  trains  are  placed  on  the 
same  track  and  collide,  the  performance 
of  safety-sensitive  duties  by  a  vehicle 
controller  could  have  contributed  to  the 
accident.  If  there  are  indications  that 
brake  failure  was  involved  in  a  bus 
accident,  and  the  vehicle’s  brake  system 
was  maintained  a  brief  time  before  in 
the  garage  by  an  identifiable  mechanic, 
the  performance  of  that  mechanic  could 
have  contributed  to  the  accident.  In 
situations  of  this  kind,  the  rule  directs 
the  employer  to  test  the  other  employee, 
but  only  if  the  employer  determines, 
based  on  the  best  information  available 
at  the  time,  that  the  other  employee’s 
performance  could  have  contributed  to 
the  accident.  Implementing  this 
provision  rests  substantially  on  the  good 
judgment  of  the  Employer.  For  example, 
if  the  performance  of  the  relevant  work 
by  a  mechanic  occurred  long  enough 
ago  (e.g.,  more  than  eight  hours  before 
a  test  could  be  administered)  that  a 
meaningful  test  could  not  be 
administered,  the  employer  would  not 
be  expected  to  administer  the  test.  If  the 
bus  was  recently  in  the  shop  only  for  an 
air  conditioning  repair,  there  would  be 
no  point  in  testing  a  mechanic  after  an 
accident  in  which  brake  failure  may 
have  been  involved. 

With  respect  to  non-fatal  accidents 
involving  road  surface  vehicles  (e.g., 
buses  and  vans),  a  covered  employee  on 
duty  in  the  vehicle  at  the  time  of  the 
accident  would  have  to  be  tested  if  the 
employee  had  received  a  citation  from 
a  law  enforcement  officer.  As  in  the  case 
of  fatal  accidents,  the  employer  would 
test  other  employees  if  the  employer 
determined,  based  on  the  best 
information  available  at  the  time,  that 
such  an  employee’s  performance  could 
have  contributed  to  the  accident. 
Examples  of  such  a  test  could  include 
the  situation  of  the  mechanics 
mentioned  above  and  a  situation  in 
which  a  bus  driver  was  not  cited  by 
local  law  enforcement  personnel  but  the 
employer,  in  its  good  judgment, 
determined  that  the  driver’s 
performance  could  have  contributed  to 
the  accident. 

With  respect  to  other  vehicles  (e.g., 
rail  vehicles),  the  employer  would  have 
to  test  covered  employees  on  duty  in  the 
vehicle  at  the  time  of  the  accident, 
unless  the  employer  determined,  based 
on  the  best  information  available  at  the 
time,  that  an  employee’s  performance 
could  be  completely  discounted  as  a 
contributing  factor  in  the  accident.  This 
is  a  different  standard  than  in  the  case 
of  road  surface  vehicles,  because  there 
is  little  likelihood  of  an  on-the-spot  law 
enforcement  citation  to  the  operator  of 
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vehicles  like  rail  cars.  As  in  the  other 
post-accident  testing  situations,  the 
employer  could  make  a  judgment  to  test 
other  covered  employees,  if  the 
employer  conclo^d  that  their 
performance  could  have  contributed  to 
the  accident. 

After  an  accident  has  occurred,  an 
employer — not  police  or  hospital 
personnel^ — ^must  test  affected 
employees  for  the  misuse  of  alcc^ol. 

The  rule  does  not  permit  a  waiver  of  the 
employer’s  obligation  to  test  an 
employee  after  an  accid^t,  nor  does  it 
allow  an  employer  to  use  t)^  results  of 
laboratory  findings  of  an  alcohol  test 
administered  by  police,  for  law 
enforcement  purposes,  or  hospital 
personnel  for  treatment  of  injury. 

Under  the  final  rule,  however,  an 
employee  may  be  taken  to  a  medical 
treatment  facility  immediately  after  an 
accident  without  being  tested  by  the 
employer.  An  emplo3rTO  also  may  leave 
the  scene  of  an  accident,  without  being 
tested,  so  long  as  he  remains  reedily 
available  fortesting,  which  means  diat 
the  employer  knows  the  whereabouts  of 
the  employee  until  he  is  tested  and  that 
the  employee  is  available  to  be  tested 
immediately  after  being  notified  by  tihe 
employer  and  within  8  hours  of  the 
accident.  Thus  an  employee  may  receive 
medical  attention  or  respond  to  police 
questions  or  seek  assistance  for  mjured 
individuals. 

I.  Return  to  Daty/Fcdlow-up  Testfx^ 

The  comments  concerning  these  two 
kinds  of  testing  focused  primarily  on  the 
roles  of  the  employer  «d  the  Substance 
Abuse  Professional  (SAP).  The  NPRM 
proposed  authorizing  die  SAP  to 
determine  not  only  when  an  employee 
may  return  to  doty  after  testing  at  0.04 
or  greater,  but  also  how  many  foHow-up 
tests  an  employee  should  take  and  for 
what  p»iod  ol  time. 

Many  commenters  objected  to  the 
extent  of  authority  given  to  the  SAP 
under  the  NPTO^.  An  employer,  not  the 
SAP,  should  determine  if  and  when  an 
employee  may  resume  a  safety-sensitive 
function  after  testing  at  0.04  or  greater 
these  commenters  stated.  They  also 
contended  that  an  employer  would 
control  the  follow-up  testing 
requirements,  such  as  the  length  of  time 
an  employee  must  submit  to  follow-up 
testing  an^  the  number  of  tests  the 
en^oyee  must  take  annually. 

Other  commenters  recommended  that 
the  final  rule  prescribe  in  detail  the 
follow-up  testing  requirements,  with 
several  oftering  suggestions.  One 
commenter  recommended  that  the  rule 
require  80  months  of  follow-up  testing, 
with  12  tests  required  in  the  first  year 
and  6  annually  dlereafter.  Another 


comments  recommwded  60  months  of 
testing  with  a  prescribed  ntunber  of  tests 
over  the  entire  60  month  period;  another 
a  36  month  follaw-up  period  with  6 
tests  required  aonuahy;  and  another  a 
24  month  follow-up  testing  period  with 
3  tests  required  the  first  year.  And, 
lastly,  one  commenter  stated  that  the 
rule  should  not  recommend  a  specific 
number  of  follow-^  tests  at  all. 

FTA  Response.  The  final  rule  retains 
the  authority  of  the  SAP.  In  making  this 
decision,  we  strove  to  balance  the  rights 
and  privacy  of  the  employee  against  the 
safety  of  the  traveling  public.  Because  of 
the  extensive  credentials  required  to  be 
an  SAP,  we  believe  that  they  are  most 

aualified  to  make  the  necessary 
ecisions  concerning  the  ability  of  an 
employee  to  return  to  his  or  her  safety- 
sensitive  position.  In  adchtion,  because 
studies  have  shown  that  the  relapse  rate 
is  highest  in  the  first  year  of  recovery, 
we  mandate  a  minimum  of  6  alcohol 
tests  during  that  time.  After  that  period, 
however,  we  believe  that  the  SAP 
should  detemvine  when  follow-up 
testing  should  end;  in  any  event,  it  must 
end  if  60  months  have  elapsed  fiom  the 
time  of  the  employee’s  return  to  duly. 
We  note  that  an  employer  may  require 
additional  follow-up  testing  under  its 
own  authority.  It  is  important  to 
emphasize,  moreover,  that  during  the 
60-month  period  the  employee  remains 
separately  subject  to  random  testing  as 
well. 

/.  Treatment 

The  NPRM  proposed  that  any  covered 
employee  who  tested  at  0.04  or  greater 
must  advised  by  his  employer  of  the 
resources  available  to  help  him  resolve 
problems  associated  with  alcohol 
misuse  and  be  evaluated  by  an  SAP.  The 
NPRM  neither  authorized  nor 
prohibited  an  employer  firom 
disciplining  or  discharging  an  employee 
because  he  tested  at  0.04  or  greater;  it 
simply  stated  that  the  employee  who 
tests  in  that  nmge  must  be  removed 
from  his  safety-sensitive  position. 

Several  commenters  objected  to  our 
silence  on  this  issue,  and  ariced  us  to 
clarify  the  mle  by  specifically 
authorizing  the  employer  to  take 
whatever  disciplinary  action  the 
er^oyer  dee^  necessary. 

the  issue  of  rehabilitation.  One 
commaiteT  sug^sted  that  we  mandate 
rehabilitatiott  and  treatment  Another 
commenter  recommendied  that  die  final 
rule  requite  reinstatement  in  addition  to 
rehabilitation.  Yet  another  commenter 
stated  that  the  final  rule  should  not 
address  the  issue  of  rehabilitation, 
which  should  be  deckled  by  the 
employer  and  the  union.  L^tly.  a 


commenter  stated  that  an  employer 
should  not  be  required  to  refer  an 
employee  to  an  SAP  when  the 
employer’s  policy  is  to  discharge  any 
em^oyee  who  tests  at  Qj04  or  greater. 

Response.  FTA  has  retmned  the 
language  in  the  NPRM  on  this  issue.  We 
thus  remain  silent  on  whether  an 
employer  may  disnuss  or  disqualify  an 
employee  who  has  tested  at  0.04  or 
greater,  an  issue  best  decided  at  the 
local  level 

Concerning  rehabilitation,  we  believe 
that  we  have  met  the  requirements  of 
the  Act,  which  state  that  the  rule  must 
provide  for  identification  and 
opportunity  for  treatment  of  employees 
who  are  determined  to  have  misus^ 
alcohol  Id  this  regard,  we  require  that 
an  employee  who  tests  at  0.04  or  greater 
be  evaluated  to  determine  whether  he 
needs  assistance.  Such  an  employee 
may  return  to  his  safety-sensitive 
position  after  he  has  properly  completed 
a  course  of  treatment  as  determined  by 
an  SAP,  and  has  passed  a  return  to  duty 
alcohol  test 

If  an  employee  undergoes  treatment 
the  rule  does  not  address  the  issue  of 
who  should  pay  for  it  We  believe  that 
this  issue  should  be  decided  at  the  local 
level.  Nor  does  the  rule  deal  with  the 
issue  of  recidivism,  when  an  employee 
has  repeatedly  tested  at  0.04  or  greater 
and  has  repeatedly  bean  referred  to 
treatment.  Again,  we  believe  that  issue 
should  be  decided  at  the  local  leveL 
This  rule  requires  the  removal  of  a 
safety-sensitive  employee  firom  a  safety 
position  if  the  employee  tests  at  QU)4  or 
greater,  but  does  not  address 
employment  or  disciplinary  issues  in 
connection  with  such  action. 

K.  Training 

The  NPRM  proposed  diat  supervisors 
who  make  reasonable  suspicion 
determinatioits  receive  60  minutes  of 
training  on  the  physical,  behavioral,  and 
performance  incficators  of  probable 
alcohol  misuse,  which  would  enable  the 
supervisor  to  make  an  informed 
reasonable  suspicion  determination.  In 
addition,  the  NPRM  proposed  that  all 
safety-sensitive  employees  be  provided 
educational  materials  about  the  effects 
of  alcohol  misuse  on  heelth.  safety,  and 
the  wo£(  environment. 

We  received  numerous  comments  on 
this  issue,  virtually  all  of  them  in  favor 
of  requiring  training,  at  least  for 
supervisors.  Foremployees,  most 
commenters  were  silent,  although  one 
favored  requiring  60  minutes  of  training 
and  anotkier  ask^  diat  we  develop 
a  curriculum  for  a  gcaeial  educebonat 
program. 

Because  almost  aR  of  Ihe  commenters 
were  in  fevor  of  tmiaing  for  supervisors;. 
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many  commenters  proposed  certain 
training  specifications.  Some 
commenters  proposed  a  combined  drug 
and  alcohol  training  program;  one 
commenter  specifically  recommended 
four  ho\irs  of  combined  drug  and 
alcohol  training,  while  another  made 
the  same  recommendation  but  added  a 
one-hour  yearly  refresher  course. 

The  remaining  commenters  did  not 
specifically  recommend  that  the  drug 
and  alcohol  training  be  combined. 
Instead,  one  commenter  suggested  that 
supervisors  be  required  to  receive  four 
hours  of  training  and  that  the  class  size 
be  limited  to  four  individuals.  Other 
commenters  recommended  a  full  day  of 
training,  one  suggesting  that  supervisors 
should  be  certified  after  satisfactorily 
being  trained.  Lastly,  several 
commenters  stated  that  we  should 
require  interactive  training. 

FTA  Response.  FT  A  believes  that 
training  will  greatly  improve  the 
e^cacy  of  the  alcohol  misuse 
prevention  program,  and  we  agree  with 
the  commenters  who  favor  a  training 
requirement  for  supervisors.  We  note, 
however,  that  most  of  the  comments 
addressed  one  of  two  areas,  the  amount 
of  training  required  and  the  actual 
content  of  the  program  itself. 

Although  most  commenters 
recommended  that  we  increase  the 
amount  of  training  for  supervisors  who 
make  reasonable  suspicion 
determinations,  we  have  not  done  so  in 
the  final  rule.  We  believe  that  one  hour 
of  training  is  sufficient  to  train 
supervisors  who  may  make  reasonable 
suspicion  determinations  to  recognize 
the  signs  and  symptoms  of  alcohol 
misuse;  moreover,  an  employer  may,  at 
its  own  discretion,  choose  to  provide 
additional  training.  These  requirements 
are  one-time  only;  the  final  rule  does 
not  require  annual  or  recurring  training, 
although  an  employer  certainly  is  not 
prohibited  fiom  providing  any 
additional  training.  Moreover,  we  do 
allow  employers  to  combine  drug  and 
alcohol  training  providing  that  the 
minimum  time  requirements  are 
observed. 

Nor  does  the  final  rule  si>ecify  the 
content  of  the  training  programs,  since 
an  employer  should  develop  a  program 
to  meet  its  own  needs.  We  believe  that 
it  would  be  inappropriate  for  the  rule  to 
specify  the  content  of  this  kind  of 
training  program.  The  employer  best 
knows  its  workforce  and  the  needs  of  its 
employees. 

L.  Management  Information  System 
(MIS)  Reporting  Requirement 

The  vast  majority  of  comments  on  this 
issue  concerned  the  State’s  role  in 
record  collection.  Under  the  NPRM,  we 


proposed  to  require  States  to  collect  and 
forward  to  FTA  the  annual  reports 
prepared  by  their  subrecipients.  Because 
the  State  merely  “passes  through”  the 
Federal  grant  funas  to  a  subrecipient, 
most  commenters  believed  that  the  State 
should  not  be  responsible  for  ensuring 
the  accuracy  of  the  information 
collected,  nor  for  submitting  the  reports 
to  the  FTA  on  time.  In  fact,  one 
commenter  suggested  that  only  large 
employers  should  be  required  to  keep 
ana  submit  detailed  information  on  test 
results. 

Some  States  focused  on  the  overlap 
between  this  NPRM  and  a  rulemaking 
required  under  section  28  of  the  FT  Act, 
which  requires  certain  States  to  oversee 
the  safety  of  certain  kinds  of  fixed 
guideways.  Some  commenters 
explained  that  they  would  not  be  able 
effectively  to  oversee  certain  fixed 
guideway  systems  unless  they  were 
given  access  to  the  records  generated 
under  this  rule. 

Finally,  some  commenters  asked  that 
we  provide  States  an  extra  60  days  from 
the  annual  February  15th  reporting  date. 

FTA  Response.  In  the  final  rule  we 
have  retained  the  requirement  that  a 
State  collect  and  submit  to  FTA  on 
behalf  of  its  subrecipients  the  data 
required  under  this  rule.  This 
requirement  is  consistent  with  the 
fundamental  legal  relationship  between 
FTA  and  the  direct  recipient  of  Federal 
funding,  which  in  some  instances  is  a 
State,  in  which  case  the  State  must 
collect  and  submit  4he  annual  report 
required  under  this  rule  and  meet  the 
same  reporting  deadline  as  other 
recipients.  The  due  date  of  the  annual 
report  has  been  changed  to  March  15.  A 
State  must  collect  the  reports  prepared 
by  its  subrecipients  and  their 
contractors,  as  appropriate,  and  forward 
them  to  the  FTA. 

The  final  rule  includes  two  different 
reporting  forms,  FTA  Alcohol  Testing 
Management  Information  System  (MIS) 
Data  Collection  Form  (Appendix  B)  and 
FTA  Alcohol  Testing  Management 
Information  System  (MIS)  “EZ”  Data 
Collection  Form  (Appendix  C). 

Appendix  B  must  be  used  in  reporting 
all  alcohol  test  results  of  0.02  or  greater; 
Appendix  C  must  be  used  by  employers 
who  have  no  test  results  of  0.02  or 
greater  to  report. 

FTA  intends  to  combine  the  drug  and 
alcohol  regulations’  reporting  forms 
within  two  to  three  years  after 
implementation. 

We  appreciate  those  comments 
directing  our  attention  to  the  potential 
overlap  between  this  rule  and  the  State 
Safety  Oversight  NPRM  published  in  the 
Federal  Register  on  December  9, 1993  at 
FR  64856.  We  have  amended  those 


provisions  requiring  access  to  certain 
facilities  to  also  permit  access  hy  State 
oversight  agency  officials  to  facilitate 
their  oversight  role  as  proposed  in  the 
State  Safety  Oversight  NPRM. 

M.  Implementation  Date 

The  NPRM  proposed  to  require 
compliance  with  this  rule  within  one 
year  of  publication  in  the  Federal 
Register  for  large  employers  and  within 
two  years  for  States  and  small 
employers.  'This  provision  contrasted 
with  implementation  periods  proposed 
in  the  drug  NPRM,  which  were  six 
months  for  large  employers  and  one 
year  for  States  and  small  employers. 

Several  commenters  strongly  favored 
implementing  both  the  drug  and  the 
alcohol  rules  simultaneously.  Another 
commenter  recommended  that,  for 
budgeting  reasons,  FTA  key  the 
implementation  period  to  the  fiscal 
year, 

FTA  Response.  In  the  final  rule,  we 
have  decided  that  large  employers  must 
implement  their  alcohol  testing 
programs  on  January  1, 1995,  while 
small  employers  will  have  until  January 
1, 1996.  This  is  consistent  with  the 
implementation  date  of  our  related  drug 
rule  and  will  ensure  that  the  MIS  annual 
report  data  collection  effort  will 
coincide  with  the  calendar  year. 

We  provide  small  employers 
additional  time  to  implement  their  rule 
because  they  may  find  it  necessary  to 
form  consortia.  Large  employers  in 
many  instances  already  have  experience 
in  testing  their  employees  for  alcohol 
misuse. 

We  further  note,  in  response  to 
several  inquiries,  that  the  rule  provides 
no  authority  for  employers  to  begin  its 
program  before  the  implementation 
dates  included  in  this  rule. 

N.  Combined  Drug  and  Alcohol  Rules 
Many  commenters  urged  us  to 
combine  the  drug  and  alcohol  NPRMs 
into  one  final  rule,  or,  in  the  alternative, 
to  combine  common  aspects  of  both 
rules,  such  as  the  training  and  reporting 
requirements. 

FTA  Response.  We  have  decided  not 
to  combine  the  drug  and  alcohol  testing 
rules  at  this  time  because  there  are 
significant  differences  between  them. 
For  instance,  the  random  rate  for  the 
two  rules  differ,  25  percent  for  alcohol 
and  50  percent  for  drugs.  Also,  the  time 
period  during  which  an  employee  may 
be  subject  to  random  testing  differs  in 
the  two  rules.  The  alcohol  rule  contains 
an  entire  subpart.  Prohibitions,  which 
specifies  when  an  employee  cannot  use 
alcohol.  In  contrast,  the  drug  rule 
contains  no  comparable  subpart  because 
prohibited  drugs  are  controlled 
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substances.  On  the  other  hand,  we  do 
allow  an  employer  to  combine  certain 
aspects  of  the  rules,  most  notably  the 
training  requirements.  In  addition,  we 
encourage  the  employer  to  formulate 
and  promulgate  one  policy  statement 
concerning  both  drugs  and  alcohol. 

O.  Indian  Tribal  Governments 

Several  commenters  have  asked  us  to 
clarify  the  applicability  of  the  rule  to 
Indian  tribal  governments  and  have 
suggested  that  we  preempt  Indian  tribal 
law.  Because  Indian  tribal  governments 
are  not  subject  to  State  law  or 
regulation,  these  commenters  are 
concerned  about  the  ability  of  a  State 
section  18  recipient  to  require  an  Indian 
tribal  government  subrecipient  to 
co^ly  with  this  regulation. 

FTA  Response.  As  a  gqperal  matter, 
statutes  apply  to  Indian  Nations  or 
tribes  unless  (1)  the  law  touches 
exclusive  rights  of  self-goverance  in 
purely  intramural  matters;  (2)’ the 
application  of  the  law  would  abrogate 
rights  guaranteed  by  Indian  treaties;  or 
(3)  there  is  proof  by  legislative  history 
or  some  other  means  that  Congress 
intended  the  law  not  to  apply  to  Indians 
on  their  reservations,  Donovan  v.  Coeur 
d’Alene  Tribal  Farm,  751  F.2d  1113, 

1116  (9th  Cir.  1985). 

In  this  regard,  there  is  no  legislative 
history  indicating  congressional  intent 
not  to  apply  the  Act  to  Indian  tribes.  We 
have  no  information,  moreover,  on  the 
issues  addressed  in  points  one  and  two. 
In  the  absence  of  any  such  information, 
we  conclude  that  the  Act  would 
preempt  Indian  tribal  law  but  of  course 
would  consider  any  arguments  to  the 
contrary  based  on  points  one  and  two. 

We  stress  that  compliance  with  the 
rule  is  a  condition  of  Federal  funding, 
which  means  that  an  Indian  tribal 
recipient  or  operator  would  have  to 
comply  with  this  rule  if  it  wanted  to 
receive  the  benefits  of  Federal  transit 
assistance.  On  the  other  hand,  should  a 
particular  Indian  tribe  object  to  drug  or 
alcohol  testing,  it  could  simply  choose 
not  to  receive  Federal  funding. 

P.  Waivers 

Several  commenters  have  asked  us  to 
waive  the  application  of  the  rule  to 
certain  categories  of  employers.  For 
instance,  one  commenter  recommended 
that  employers  with  less  than  16 
employees  be  excluded  from  complying 
with  the  rule.  Another  recommended 
that  any  section  18  recipient  certifying  - 
that  it  has  not  had  an  alcohol  or  drug 
related  accident  in  three  years  should  be 
exempted  from  the  rule. 

FTA  Response.  Language  in  a  report 
of  the  Senate  Committee  on  Commerce. 
Science,  and  Transportation 


accompanying  the  Act  addressed  the 
issue  of  FTA  granting  waivers  of  the 
rule  in  whole  or  in  part: 

The  Committee  is  aware  of  concerns  raised 
with  regard  to  the  difficulties  some  believe 
may  be  faced  by  small  transit  operations 
located  in  rural  areas  in  complying  with 
[FTA]  drug  and  alcohol  testing  requirements. 
If,  after  notice  and  opportunity  for  comment, 
the  Secretary  determines  that  a  waiver  for 
certain  operations  from  such  requirements 
would  not  be  contrary  to  the  public  interest 
and  would  not  diminish  the  safe  operation  of 
rural  transit  conveyances,  the  committee 
would  not  object  to  a  waiver,  in  whole  or  in 
part,  of  the  application  of  regulations  issued 
pursuant  to  this  bill  with  regard  to  recipients 
of  funds  under  section  18  of  the  (Federal 
Transit  Act,  as  amended.].  S.  Rep.  No.  80, 

102d  Cong.,  1st  Sess.  36  (1991). 

Notwithstanding  this  legislative 
history,  the  Act  itself  does  not 
sftecifically  authorize  the  FTA  to 
"waive”  particular  requirements  of  the 
rule.  Nonetheless,  we  believe  we  can 
implement  the  rule  in  such  a  way  that 
it  minimizes  burdens  on  small 
operators. 

In  this  regard,  we  have  adopted 
several  provisions  to  ease  the  rule’s 
impact  on  small  operators.  Small 
operators,  which  includes  section  18 
rural  providers  and  smaller  recipients  of 
section  9  formula  funds — are  provided 
additional  time  to  comply  with  the  rule. 
We  have  also  exempted  from  the  rule 
mechanics  under  contract  to  or  with 
informal  agreements  with  a  section  18 
employer.  To  reduce  costs  and 
administrative  burdens. we  allow  and 
encourage  section  18  providers  to  join  a 
consortium  of  operators  to  comply  with 
the  rule. 

IV.  Section-by-Section  Analysis 
Sub  part  A — General 
A.  Purpose.  (§  654.1) 

This  section  explains  that  the  purpose 
of  the  rule  is  to  promote  safety  by 
requiring  a  recipient  to  establish  and 
implement  an  alcohol  testing  program  to 
detect  the  misuse  of  alcohol,  by  breath 
testing,  and  to  deter  the  misuse  of 
alcohol  by  educating  and  training 
safety-sensitive  employees  about  the 
safety  and  health  ramifications  of 
alcohol  misuse. 


B.  Applicability.  (§654.3)  zIllThis 
section  describes  FTA’s  jurisdiction 
over  recipients  and  covered  employees 
and  how  it  may  overlap  with  that  of 
other  modal  agencies;  whether  section 
16(b)(2)  recipients  must  comply  with 
this  rule;  the  effect  of  the  rule  on  user- ' 
side  subsidies;  and  the  effect  of  the  rule 
on  those  who  may  no  longer  receive 
FTA  funding. 

1.  FTA  grant  programs  under  sections 
3,  9,  and  18  and  the  Interstate  Transfer 
Program.  Under  the  section  3 
discretionary  grant  program,  FTA  funds 
three  categories  of  capital  projects:  the 
construction  of  new  rail  projects:  the 
improvement  and  maintenance  of 
existing  rail  and  other  fixed  guideway 
systems;  and  the  rehabilitation  of  bus 
systems.  Under  sections  9  and  18,  the 
formula  grant  programs,  FTA  funds  both 
capital  and  operating  assistance  to 
specific  categories  of  recipients  that 
receive  Federal  funds  under  a  statutory 
formula  based  on  population, 
population  density,  and  other  factors. 
Generally,  urbanized  areas  receive 
section  9  funding  directly,  while 
nonurbanized  areas  receive  section  18 
funding  through  the  State. 

FTA  also  provides  funds  under  23 
U.S.C.  section  103(e)(4),  the  interstate 
transfer  program.  Under  this  program, 
FTA  provides  funding  to  States  and 
localities  for  capital  transit  projects  in 
lieu  of  nonessential  interstate  highway 
projects.  Hence,  recipients  of  these 
types  of  FTA  funding  may  be  States, 
transit  agencies,  or  other  kinds  of 
localities,  but  all  such  recipients  are 
public  entities. 

2.  FTA  jurisdiction.  FTA  is  a  Federal 
agency  that  makes  grants  of  Federal 
financial  assistance  under  various 
statutory  provisions.  Under  all  of  these 
provisions,  the  agency’s  relationship  is 
with  the  direct  receiver  of  Federal 
financial  assistance,  the  recipient.  Such 
a  recipient  of  Federal  funds  must 
comply  with  a  variety  of  Federal 
requirements,  including  this  rule,  and 
enters  into  a  grant  agreement  with  the 
FTA  to  that  end.  After  accepting  a  grant 
from  the  FTA,  a  recipient  is  responsible 
for  ensuring  that  it,  or  any  entity  that  it 
uses  ttfprovide  mass  transportation 
services,  will  comply  with  all  relevant 
Federal  requirements. 

While  the  Act  requires  us  to  issue  this 
alcohol  testing  rule,  it  does  not  change 
the  fundamental  relationship  between 
FTA  and  a  direct  recipient  of  Federal 
financial  assistance. 

That  is,  FTA  does  not  directly 
regulate  covered  employees,  which 
means  that  FTA  has  no  authority 
directly  to  deal  with  a  covered 
employee  under  any  circumstances. 
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Rather,  the  Act  authorizes  FTA  to 
require  a  redpieBt  to  imptemeot  an 
alcohol  flMsuse  preveotioa  program,  and 
it  is  the  recipient  that  is  re^Hmsibls  for 
assuring  that  covered  employees  fxnnply 
with  the  nile.  If  a  recipient  ^Is  to  do 
so,  FTA  wili  withhold  Federal  funding. 

3.  Mmlti-modkil  Jurisdiction.  As 
discussed  below,  recipients  may  be 
regulated  by  another  DOT  mod^  agency 
such  as  the  Federal  Railroad 
Administration  (FRA),  which  regulates 
railroeds,  the  Federal  Highway 
Administration  ffHWA),  whi^ 
regulates  holders  of  Commercial 
Driver’s  Licenses  (CDL)  and  their 
employers,  or  the  United  States  Coast 
Guard,  which  regulates  rertain  vessek 
and  mariners. 

Both  FRA  and-FHWA  are  authorized 
under  dm  Act  to  establish  an  alcohol 
testing  program  fm'  their  respective 
regulated  communities,  which  inchMle 
some  FTA  recipients.  Coast  Guard  has 
jurisdiction  over  manners  arul  vessels, 
including  the  authority  to  take  action 
against  a  seaman  based  on  alcohol 
intoxicatkm. 

Coast  Guard’s  regulated  community 
also  includes  some  FTA  recipients. 
Therefore,  to  clarify  the  jurisdiction 
between  FTA  and  other  DOT  agencies, 
we  have  reached  the  fbllowiag 
agreements  with  the  relevant  agencies. 

a.  Federal  Railroad  Administration. 
The  FRA  regulates  railroads.  A  railroad 
is  defirred  under  the  Federal  Railroad 
Safety  Act  of  1979  as  (alU  forms  of  rum- 
highway  groand  tranqmrtetion  that  run 
on  rails  or  electromagnetic  guideways, 
including  (1)  commuter  or  other  short- 
haul  rail  passenger  service  in  a 
metropolitan  or  suburban  area,  as  well 
as  any  commuter  rail  service  which  was 
operated  by  the  Consolidated  Rail 
Corporation  as  of  January  1, 1979,  aiui 
(2)  high  speed  ground  transportation 
systems  that  connect  metropolitan  areas, 
without  regard  to  whether  they  use  new 
technologies  not  associated  with 
tradition^  railroads.  Such  term  does  not 
include  rapid  transit  operations  within 
an  urban  area  that  are  not  connected  to 
the  general  railroad  system  of 
transportation. 

45  U.S.C.  431(eMl988). 

If  an  FTA  recipient  solely  operates  a 
cmxunuter  railro^,  those  railroad 
operations  are  subject  to  FRA’s  alcohol 
rule.  Such  a  recipient  must  certify  to  the 
FTA  that  it  commies  with  FRA’s  rule  as 
provided  for  under  §  654.63  this  part. 
See  Appendix  A  for  the  certification 
such  a  recipient  must  execute. 

If  a  recipient  operates  a  railroad  as 
well  as  other  toass  transit  services,  its 
railroad  operations  are  subject  to  FRA’s 
rule  while  its  non-railroad  mass  transit 
operations  are  subject  to  the  FTA  rule. 


b.  Fedaal  Highway  Admiatstration. 

The  Act  authorizes  FHWA  to  regulate 
intrastate  motor  carriers  and  specifically 
requires  it  to  issue  an  alcohol  rule 
which  applies  to  intrastate  as  well  as 
interstate  motor  carriers.  Thus,  to  avoid 
subjecting  recipients  who  are  also  motor 
carriers  to  two  different  rules,  FTA  and 
FHWA  have  agreed  that  these  recipients 
are  subject  only  to  FTA’s  alcohol  rule. 

c.  United  States  Coast  Guard.  If  a 
recipient  operates  a  ferry  boat  service,  it 
is  subject  to  both  FTA’s  and  Coast 
Guard’s  alcohol  misuse  regulations  with 
regard  to  die  ferry  boat  service. 
Applicable  Coast  Guard  r^ulatlons  are 
located  in  33  CFR  part  95  and  46  CFR 
parts  4  and  16.  FTA  and  Coast  Guard 
agree,  however,  that  a  recipient  in 
compliance  with  FTA’s  alcohol  misuse 
prevention  rule  will  also  probably  be  in 
compliance  with  the  relevant  Coast 
Cua^  provisions. 

It  is  important  to  note  that  Coast 
Guard’s  regulations  require  alcohol 
testing  in  only  one  situation,  when  there 
has  bron  a  serious  marine  Incident, 
Serious  marine  incidents  include  large 
oil  or  hazardous  substance  spills  and 
reportable  marine  casualties  which 
result  in  (1)  One  or  more  deaths;  (2) 
serious  iniuries;  (3)  damage  to  property 
in  excess  of  $100,000;  (4)  loss  of  an 
inspected  vessel;  or  (5)  loss  of  a  self- 
propelled  uninspected  vessel  over  100 
grass  tons. 

Under  Coast  Guard’s  regulations,  a 
test  must  be  conducted  by  using  blood 
or  breath  specimens.  Use  of  an  FTA — 
required  EBT  would  satisfy  the  Coast 
Guard  requirement.  Because  FTA  has 
defined  accident  more  broadly  than 
Coast  Guard,  an  FTA  recipient  who 
performs  a  post-accident  breath  test 
under  FTA’s  rule  should  be  in 
compliance  with  Coast  Guard’s  rule  as 
well. 

Coast  Guard  also  allows  employer  or 
law  enforcement  officer  to  direct 
reasonable  cause  testing  under 
situations  spiecified  in  33  CFR  part  95. 
We  believe  that  this  provision 
represents  only  a  minor  difference  from 
FTA’s  rule. 

We  note  here  that  the  Coast  Guard  is 
authorized  to  take  certain  actions 
against  a  marine  employer  or  a  mariner. 
FTA’s  rule  does  not  affect  Coast  Guard's 
authority  or  requirements  in  any 
respect.  Consequently,  a  recipient  that 
operates  a  ferry  boat  service  is  subject  to 
wthholding  of  Federal  funding  if  it  is 
in  non-compliance  with  FTA’s  rule,  and 
any  appropriate  action  if  it  is  in  non- 
compliance  with  the  Coast  Guard  rule. 

4.  Covered  employees  of  recipients. 

As  noted  above,  FTA  does  not  directly  ‘ 
regulate  employees  or  workers  who  are 
subject  to  the  provisions  of  this  rule 


throu^  actioii  of  dbeir  employers.  This 
general  proposhioA  is  not  true  of  FHWA 
and  the  Co^Goaid,  which  use 
licensing  actions  cm*  other  measures  to 
enforce  their  safety  rules,  which  would 
include  their  alcohol  rules.  A  recipient’s 
safety-sensitive  employees  thus  may  be 
subject  to  licensing  actions  of  these 
agencies,  even  though  the  recipient  is 
regulated  by  FTA  and  its  employees  are 
covered  only  by  FTA’s  alcc^l 
regulations.  For  example,  a  CDL  holder 
employed  by  an  FTA  recipient  remains 
ailqect  to  the  Commercial  Motor 
Vehicle  Safety  Act  of  1986,  and  the 
consequences  that  attach  to  a  violation 
of  k.  For  example,  a  CDL  bolder 
convicted  of  driving  under  the  influence 
of  drugs  or  alcohol  may  have  his  or  her 
Commercial  Drivo-’s  License  suspended 
or  revoked,  ^ipilarly,  the  Coast  Guard 
is  authorized  to  revoke  a  license, 
certificate,  or  document  of  a  marine 
employee  under  certain  circumstances. 
Coast  Ckiard’s  relevant  provisions 
specifying  the  rights  and  responsibilities 
of  marine  employees  are  located  in  46 
CFR  parts  4.  5,  and  16  and  33  CFR  part 
95. 

5.  Section  16(b)(2)  recipients.  Scaae 
entities  receive  fimding  under  section 
16(bK2)  of  the  FT  Act,  which  provides 
capital  assistance,  throu^  a  State,  to 
organizations  that  provide  specialized 
transportation  services  to  elderly 
perscms  and  persons  with  disabilittes. 

While  some  commenters  suggested 
that  we  cover  section  16(b)(2)  recipients 
under  the  rule,  we  do  not  do  so,  noting 
that  the  Act  references  recipients  of 
funds  under  sections  3.  9.  or  18  of  the 
FT  Act  or  section  103(e)(4)  of  title  23  of 
the  U.S.  Code,  but  not  section  16.  Note, 
however,  that  a  section  16(bK2) 
recipient  may  be  covered  by  the  alcohol 
regulation  published  by  the  FHWA 
elsewhere  in  today’s  Federal  Register. 

6.  User-side  subsidies.  A  user-side 
subsidy  refers  to  the  practice  of 
providing  passengers  publicly 
subsidize  script  or  vouchers,  which  the 
passenger  then  uses  to  pay  for 
transportation  ffom  a  private  carrier 
such  as  a  taxicab  company.  In  essence, 

a  recipient  provides  transportation 
services  indirectly  through  such 
subsidies. 

The  regulation  applies  to  certain 
recipients  of  FTA  funding,  and  to  transit 
operators  providing  service  under 
contract  or  other  arrangements  with 
those  recipients.  To  the  extent  that  a 
taxi  curator  does  not  provide  service 
under  an  arrangement  with  an  FTA 
recipient,  but  is  chosen  at  random  by 
the  passenger,  it  would  not  be  subject  to 
the  rule.  If.  however,  the  taxicab 
company  or  private  operator  does 
provide  service  under  an  arrangement 
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with  an  FTA  recipient,  it  is  covered  by 
the  rule  as  a  contractor,  as  defined  by 
the  rule.  In  such  cases,  the  taxi  company 
may  wish  to  designate  only  certain 
drivers  to  provide  such  service,  in 
which  case  only  those  designated 
drivers  would  be  subject  to  the  rule’s 
alcohol  testing  program. 

7.  Continuing  Federal  interest.  Not  all 
recipients  receive  a  Federal  grant  or 
grants  for  capital  or  operating  assistance 
each  year  under  the  formula  or 
discretionary  programs.  Some  may 
receive  capital  assistance  only  when 
they  need  to  purchase  equipment  or 
construct  or  repair  a  facility,  which 
could  occur  once  every  few  years. 

Indeed,  there  may  be  a  recipient  that 
receives  a  capital  grant  just  once  over  a 
five  or  ten  year  period.  It  is  important 
to  emphasize  in  these  cases  that  once  a 
recipient  has  received  an  FTA  capital 
grant  after  the  effective  date  of  this  rule 
and  has  therefore  agreed  to  comply  with 
the  rule,  it  must  continue  to  comply 
with  the  rule  (and  other  Federal 
requirements)  during  the  useful  life  of 
the  equipment  or  facility  funded  under 
the  grant.  In  short,  this  rule  remains  in 
effect  so  long  as  the  grant-acquired 
assets  and  related  grant  obligations 
remain  in  effect,  and  is  not  contingent 
upon  a  recipient  receiving  Federal  funds 
each  year. 

This  is  not  the  case  with  operating 
assistance,  however,  which  essentially 
is  “used  up”  each  year  and  is  not 
considered  to  have  a  useful  life  beyond 
any  given  year.  Thus  in  the  event  a 
recipient  receives  an  operating 
assistance  grant  just  once  (and  has  not 
separately  received  a  capital  grant),  it 
would  only  have  to  comply  with  this 
rule  for  that  one  year.  This  is  probably 
a  hypothetical  example,  however,  since 
most  recipients  receive  operating 
assistance  on  an  aimual  basis,  while 
others  receive  capital  funding  at  some 
point,  in  which  case  they  would  have  to 
comply  with  the  rule  over  the  life  of  the 
grant-acquired  asset. 

D.  Alcohol  Testing  Procedures.  (§  654.5) 

This  section  mandates  compliance 
with  the  alcohol  testing  procedures  in 
49  CFR  part  40,  a  separate  rulemaking 
document  published  elsewhere  in 
today’s  issue  of  the  Federal  Register. 

E.  Definitions.  (§654.7) 

1.  Accident.  An  accident  may  trigger 
a  post-accident  alcohol  test,  and  is 
defined  as  an  incident  in  which  a 
person  has  died  or  is  treated  at  a 
medical  facility  or  when  there  has  been 
property  damage  resulting  in  the  towing 
of  a  vehicle  or  the  removal  of  a  transit 
vehicle  from  revenue  service. 


For  accidents  not  involving  a  fatality, 
we  have  created  two  categories  of 
vehicles.  The  first  is  for  “road  surface” 
vehicles,  including  buses,  vans, 
automobiles,  and  electric  buses.  For  this 
category,  an  accident  is  an  occurrence 
resulting  in  a  vehicle — either  a  mass 
transit  vehicle  or  another  vehicle — 
suffering  disabling  damage  and  having 
to  be  towed  away.  This  definition 
parallels  that  used  by  FHWA  for 
commercial  motor  vehicle  accidents, 
and  includes  language  drawn  from 
FHWA’s  regulations  specifying  what 
kind  of  damage  is  viewed  as  disabling. 

The  second  category  includes  rail 
cars,  trolley  buses  and  trolley  cars,  and 
vessels.  This  category  would  also 
include  other  kinds  of  transit 
conveyances  operated  by  FTA 
recipients,  such  as  people  movers, 
inclines,  and  monorails.  An  accident  is 
deemed  to  occur  to  such  a  vehicle  when 
the  occurrence  results  in  the  vehicle 
being  removed  from  revenue  service. 
FTA  views  an  accident  happening  when 
the  vehicle  is  not  operating  in  revenue 
service  (e.g.,  an  accident  that  occurs  in 
a  rail  yard)  as  falling  within  this 
definition  if  it  results  in  damage  that 
would  result  in  a  comparable  vehicle 
being  withdrawn  from  revenue  service 
or  results  in  a  delay  in  the  vehicle  being 
returned  to  revenue  service. 

2.  Administrator.  Administrator 
means  the  Administrator  of  the  Federal 
Transit  Administration  or  the 
Administrator’s  designee. 

3.  Alcohol.  For  a  general  discussion  of 
this  definition,  see  the  common 
preamble  and  the  preamble  to  part  40 
issued  by  the  Office  of  the  Secretary, 
published  elsewherQ.in  today’s  Federal 
Register. 

4.  Alcohol  concentration.  For  a 
general  discussion  of  this  definition,  see 
the  common  preamble  and  the  preamble 
to  part  40  issued  by  the  Office  of  the 
Secretary,  published  elsewhere  in 
today’s  Federal  Register. 

5.  Alcohol  use.  For  a  general 
discussion  of  this  definition,  see. the 
common  preamble  and  the  preamble  to 
part  40  issued  by  the  Office  of  the 
Secretary,  published  elsewhere  in 
today’s  Federal  Roister. 

6.  Certification.  This  definition 
describes  the  statement  that  must  be 
executed  by  the  recipient. 

7.  Confirmation  test.  For  a  general 
discussion  of  this  definition,  see  the 
preamble  accompanying  part  40  of  this 
title.  Procedures  for  Transportation 
Workplace  Drug  and  Alcohol  Testing 
Programs,  published  elsewhere  in 
today's  Federal  Register. 

8.  Consortium.  This  definition 
describes  an  arrangement  in  which 
employers  place  their  safety-sensitive 


employees  in  a  pool  with  the  safety- 
sensitive  employees  of  other  employers. 
Any  employer  subject  to  afiy  DOT 
agency  alcohol  misuse  regulation  may 
join  a  consortium  for  the  purpose  of 
complying  with  the  rule.  It  may  be 
particularly  advantageous  for  smaller 
entities  to  join  a  consortium  and  thereby 
limit  costs  and  administrative  burdens. 

9.  Contractor.  This  definition  covers  a 
broad  range  of  arrangements  between  an 
FTA  recipient  and  those  carrying  out 
services  for  it  and  includes  not  only 
written  and  oral  commitments  in  which 
both  parties  agree  to  specific  terms  and 
conditions  but  informal  arrangements  as 
well.  An  informal  arrangement 
essentially  is  any  ongoing  relationship 
between  two  parties.  Hence,  repeatedly 
doing  business  with  another  entity 
would  come  within  the  meaning  of  a 
contractual  arrangement  under  the  rule. 

10.  Covered  employee.  This  definition 
describes  who  is  subject  to  the  rule. 

Only  safety-sensitive  employees  that 
work  for  a  recipient  or  any  entity 
performing  a  mass  transit  function  on 
behalf  of  a  recipient  are  covered  by  the 
rule,  except  for  contract  mechanics  for 
small  operators,  which  are  not  covered. 

11.  DOT.  The  abbreviation  DOT 
stands  for  the  United  States  Department 
of  Tran^ortation. 

12.  DOT  agency.  DOT  contains  several 
operating  agencies,  five  of  which  are 
issuing  alcohol  misuse  prevention  rules 
in  today’s  issue  of  the  Federal  Register 
Those  agencies  are:  FHWA  (49  CFR  part 
350),  FRA  (49  CFR  part  219),  FAA  (14 
CFR  part  61),  and  RSPA  (49  CFR  part 
654). 

13.  Employer.  This  definition  applies 
to  entities  that  must  implement  an 
alcohol  misuse  rule.  It  includes 
recipients  and  other  entities  that 
provide  mass  transit  service  or  perform 
a  safety-sensitive  function  for  a 
recipient.  It  includes  subrecipients, 
operators,  contractors,  and  consortia. 

14.  FTA.  FTA  is  the  abbreviation  for 
the  Federal  Transit  Administration. 

15.  Large  operator.  A  large  operator  is 
a  transit  provider  primarily  operating  in 
an  area  of  200,000  or  more  in 
population. 

16.  Performing  (a  safety-sensitive 
func^on).  For  a  general  discussion  of 
this  definition,  see  the  common 
preamble  issued  by  the  Office  of  the 
Secretary,  published  elsewhere  in 
today’s  Federal  Register. 

17.  Railroad.  This  definition  is  from 
the  Railroad  Safety  Act  of  1970  and  is 
used  in  the  rule  to  distinguish  FTA’s 
jurisdiction  from  FRA’s.  Basically.  FRA 
has  jurisdiction  over  any  form  of 
transportation  that  runs  on  rails  and  is 
connected  to  the  general  railroad 
system.  FTA  thus  has  jurisdiction  over 
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all  self-contained  forms  of  mass 
transportation  that  run  on  rails,  so  long 
as  those  systems  receive  Federal 
funding  from  the  FTA  under  sections  3, 

9,  or  IB  of  the  FT  Act  or  section 
103(eM4)  of  title  23  of  the  U.S.  Code. 

18.  Recipient.  This  definition,  based 
on  die  Act,  defines  a  recipient  as  an 
entity  receiving  Federal  financial 
assistance  directly  from  the  FTA  under 
section  3, 9,  or  18  of  the  FT  Act  or 
section  103(eK4)  of  title  23  of  the  U.S. 
Code. 

19.  Refuse  to  submit.  For  a  general 
discussion  of  this  definition,  see  the 
common  preamble  as  well  as  part  40 
this  title.  Procedures  for  TranspKwtation 
Workplace  Ifrug  and  Alcohol  Testing 
Programs,”  {mblished  elsewhere  in 
today’s  Fedend  Register. 

20.  Safety-sensitive  function.  This 
definition  determines  which  categories 
of  employees  are  subfect  to  the  rule. 
Because  each  recipient  uses  its  own 
terminology,  we  have  decided  to  define 
safety-sensitive  based  on  the  function 
performed  instead  of  listing  specific  job 
categories.  Each  employer  must  decide 
for  itself  whether  a  particular  emplo3me 
performs  any  of  the  functions  listed  in 
this  definition. 

The  definition  lists  five  categories  of 
safety-sensitive  functions.  The  list  itself 
is  exclusive,  which  means  that  either  an 
employee  performs  a  safety-sensitive 
function  listed  in  a  category  or  she  does 
not.  An  employer  may  not  add  any 
category  to  the  list  unless  it  wishes  to 
test  those  additional  employees 
separately  under  its  own  authority. 

The  first  category  is  operating  a 
revenue  service  vehicle,  whether  or  not 
the  vehicle  is  in  service.  In  short,  an 
employee  who  operates  a  revenue 
service  vehicle  for  any  purpose 
whatsoever  is  a  safety-sensitive 
enmloyee  and  is  subject  to  the  rule. 

Tne  second  category  is  operating  a 
nonrevenue  service  vehicle  when 
required  to  be  operated  by  a  holder  of 
a  CDL.  The  third  category  is  controlling 
dispatch  or  movement  of  a  revenue 
service  vehicle  or  equipment  used  in 
revenue  service. 

The  fourth  category  is  maintaining  a 
revenue  service  vehicle  unless  the 
recipient  receives  section  18  funding 
and  contracts  out  such  services. 
Maintaining  a  revenue  service  vehicle 
includes  any  act  which  repairs,  provides 
upkeep  to  a  vehicle,  or  any  other 
process  which  keeps  the  vehicle 
operational.  It  does  not  include  cleaning 
either  the  interior  or  the  exterior  of  the 
vehicle  or  transit  facility.  This  category 
specifically  excludes  only  the 
employees  of  a  contractor  or  other  entity 
who  maintains  revenue  service  vehicles 
for  section  18  recipients.  Hence,  all 


other  employees  who  maintain  revenue 
service  vehicles  whether  by  contract  or 
otherwise  are  safety-sensitive 
enmloyees. 

The  fifth  category  is  carrying  a  firearm 
for  security  purposes.  A  security  guard 
who  does  not  carry  a  firearm  is 
excluded  from  this  category,  and  is  not 
a  safety-sensitive  employee. 

We  note  that  supervisors  are  included 
in  this  definition  so  long  as  the 
supervisOT  performs  or  the  supervisor’s 
job  description  includes  the 
performance  of  any  of  the  functions 
listed  in  categories  1  through  5. 

21.  Screening  test.  For  a  general 
discussion  of  this  definition,  see  the 
preamble  accompanying  Part  40  of  this 
title.  Procedures  for  Transportatimi 
Workplace  Drug  and  Alcohol  Testing 
Programs,  published  elsewhere  in 
today’s  Federal  Register, 

22.  Small  operator.  A  small  operator 
is  a  recipient  operating  primarily  in  an 
area  of  less  than  200,000  in  population. 

23.  Substance  abuse  professional.  For 
a  general  discussion  of  this  definition 
see  the  common  preamble  published  by 
the  Office  of  the  Secretary,  published 
elsewhere  in  today’s  Federal  Register. 

24.  Vehicle.  This  definition  lists  types 
of  vehicles  used  in  mass  transportation, 
or  which  may  be  involved  in  accidents 
with  such  vehicles.  Because  mass  transit 
encompasses  travel  by  bus,  van,  ferry 
boat,  and  rail,  the  list  is  meant  to  be 
very  broad,  covering  every  type  of 
conveyance  used  to  provide  mass  transit 
(including  such  things  as  people  movers 
and  inclines).  The  term  “mass  transit 
vehicle”  is  used  to  distinguish  vehicles 
actually  used  for  transit  puiposes  fiom 
those  used  by  the  general  public. 

25.  Violation  rate.  For  a  general 
discussion  of  this  definition,  please  see 
the  common  preamble  issued  by  the 
Office  of  the  Secretary,  published 
elsewhere  in  today’s  Federal  Register. 

F.  Preemption  of  State  and  Local  Laws. 
(§654.9). 

The  Act  provides  that  this  rule 
preempts  any  inconsistent  State  or  local 
law,  ordinance,  rule,  regulation, 
standard,  or  order. 

Consistent  with  long-standing 
Department-wide  interpretation  of  this 
type  of  preemption  language,  the 
regulation  specifies  that  “inconsistent 
with”  means  that  the  regulation: 

(1)  Preempts  a  State  or  local 
requirement  if  compliance  with  the 
local  requirement  and  the  FTA 
reflation  is  not  possible;  or 

(2)  Preempts  a  State  or  local 
requirement  if  compliance  with  the 
local  requirement  is  an  obstacle  to 
accomplishing  the  provisions  of  the 
FTA  regulation. 


On  the  other  hand,  neither  the  statute 
nor  the  regulation  premnpts  State 
criminal  fews  that  impose  sanctions  for 
reckless  conduct 

G.  Other  Requirements  Imposed  by  an 
Employer.  (§654.11) 

An  employer  may  impose  other 
requiremmts  in  addition  to  those 
imposed  by  this  rule  if  those  additional 
requirements  do  not  conflict  or  interfere 
with  the  requirements  of  this  rule.  For 
example,  an  employer  may  require  a 
supervisor  to  be  trained  for  two  hours 
instead  of  one,  or  an  employer  may 
provide  training  for  employees. 

H.  Requirement  for  Notice.  (§654.13) 

This  section  requires  an  employer  to 
notify  an  employee  that  the  employee  is 
being  tested  under  Federal  law.  This 
section  specifically  bars  an  employer 
from  misrepresenting  a  test  conducted 
under  its  own  authority  as  a  test 
mandated  by  Federal  law. 

I.  Starting  Date  for  Alcohol  Testing 
Programs.  (§654.15) 

This  section  states  the 
implementation  date  for  large  operators. 
States,  and  small  operators. 

Subpart  B — Prohibitions 

This  subpart  identifies  the  acts 
prohibited  by  the  rule.  Although  the 
rule  text  addresses  the  employer,  we 
believe  these  sections  are  best 
understood  if  they  are  directed  to  the 
employee. 

A.  Alcohol  Concentration.  (§654.21) 

This  section  sets  the  alcohol 
concentration  level  prohibited  by  the 
rule  at  0.04.  A  covered  employee  may 
not  perform  a  safety-sensitive  function 
when  his  or  her  alcohol  concentration 
level  is  at  0.04  or  greater, 

B.  On-duty  Use.  (§  654.23) 

This  section  prohibits  a  covered 
emplojree  from  consuming  alcohol 
while  performing  a  safety-sensitive 
function.  • 

C.  Pre-duty  Use.  (§654.25) 

Paragraph  (a)  prohibits  employees 
from  consuming  alcohol  four  hours 
before  performing  a  safety-sensitive 
function. 

For  on-call  employees,  the  employer 
must  prohibit  a  covered  employee  from 
using  alcohol  within  four  hours  of 
performing  a  safety-sensitive  function, 
and  must  establish  a  procedure  that 
allows  an  employee  to;  (1)  Say  he  has 
used  alcohol  and  (2)  indicate  whether 
he  is  able  to  perform  his  safety-sensitive 
function.  If  the  employee  believes  he  is 
not  capable  of  performing  his  safety- 
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sensitive  function,  the  employer  shall 
excuse  the  employee  horn  doing  so.  If. 
however,  the  employee  beheves  he  is 
capable  of  perfcsming  a  safety-sensitive 
function,  t^  employe  shall  test  the 
employee  and  shall  permitthe 
employee  to  perform  a  safety-sensitive 
function  If  his  alcohol  concentration 
level  measures  less  than  0.02.  If  an 
employee’s  alcohol  concentration  level 
measures  at  0.02  or  greater  but  less  than 
0.04,  the  employer  may  allow  the 
employee  to  perform  his  safety-sensitive 
function  only  if  he  is  retested  and  his 
alcohol  concentration  level  measures 
less  than  0.02.  If  an  employee  is  not 
retested,  he  must  wait  until  eight  hours 
has  elapsed  before  resuming  the 
performance  of  a  safety-sensitive 
function. 

To  encourage  employees  to  admit  that 
they  have  consumed  alcohol,  they  shall 
not  be  subject  to  the  consequences 
specified  in  subpart  E.  If,  however,  an 
on-call  employee  does  not  indicate  that 
she  has  consumed  akx^ol  and  exhibits 
signs  of  alcohol  misuse,  she  may  be 
subject  to  reasonable  suspicion  testing. 

If  the  test  indicates  an  alcohol 
concentration  level  at  0.04  or  greater  she 
would  be  subject  to  the  consequences  of 
violating  this  rule. 

D.  Use  Following  em  Accident. 

(§654.27) 

This  section  prohibits  an  employee 
from  consuming  alcohol  after  an 
accident  until  she  has  been  tested,  eight 
hours  have  elapsed,  or  if  an  employee’s 
conduct  is  completely  discounted  as  a 
contributing  factor  to  the  accident.  In 
the  case  of  fetal  accidents,  the  covered 
employee  on  duty  in  the  vehicle  at  the 
time  of  the  accident  must  refrain  from 
drinking  for  eight  hours  or  until  she  has 
been  tested,  wMchever  occurs  first. 

E.  Refusal  to  Submit  to  a  Required 
Alcohol  Test  (§  654.29) 

If  an  employee  refuses  to  submit  to  a 
random,  post-accident,  reasonable 
suspicion,  or  follow-up  test,  he  is 
treated  as  if  he  tested  at  0.04  or  greater 
and  subjected  to  the  consequences 
established  in  subpart  E. 

Subpart  C — Tests  Required 

A.  Pre-employment  Testing.  (§654.31) 

This  section  requires  an  employer  to 
administer  a  pre-employment  alcohol 
test  to  applicants  and  employees 
transferring  from  a  nonsafety-sensitive 
position  to  a  safety-sensitive  position. 

This  section,  however,  does  not 
preclude  an  employer  from  hiring  an 
applicant  before  the  administration  of 
an  alcohol  test.  Nor  does  this  section 
preclude  an  employer  from  hiring  an 
applicant  who  has  taken  an  alcohol  test 


indicating  an  aloohcd  coacentratian 
level  oi  OiH  or  greater.  It  states  that 
before  an  employee  performs  a  safety- 
sensitive  functioa,  an  employee  must 
take  an  alcohol  test  with  a  result 
indicating  an  akxdiol  concentration 
level  less  than  0.04. 

This  section  also  applies  to  current 
employees  Ixaasfenii^  from  a 
nonsafety-sensitive  position  to  a  safety- 
sensitive  position.  Similarly  to  an 
applicant,  the  transferee  must  take  an 
alcohol  lest  prior  to  the  first  time  she 
performs  a  safety-sensitive  function 
with  a  result  isdicating  an  alcohol 
concentration  level  less  than  0.04. 

If  an  applicant’s  or  a  transferee's 
alcohol  concentration  level  measures  at 
0.02  or  greater  Imt  less  than  0.04,  they 
cannot  peridnn  a  s^ety-sensitive 
function  until  their  ak^ol 
concentration  level  measures  less  than 
0.02.  The  employer,  therefore,  may  opt 
to  retest  them  imtil  their  alcohol 
concentration  level  measures  less  than 
0.02  or  not  to  allow  them  to  perform  a 
safety-sensitive  function  for  eight  hours. 

Paragraph  (b)  of  this  section  allows 
the  employer  to  waive,  under  very 
limited  ctrcmnstances,  the 
administration  of  a  pre-emplojnnent 
test.  A  test  may  be  waived  when  (1)  the 
applicant  or  transfene  has  been  tested 
within  the  previous  six  months  under 
the  requirements  of  another  EXDT 
agency’s  alcohol  misuse  prevention 
rule;  and  (2)  the  employer  ensures  that 
no  prior  employer  has  knowledge  or 
records  of  an  employee’s  violation  of  an 
alcohol  misuse  rule  within  the  previous 
six  months.  This  section  requires  an 
employer  to  contact  prior  employers 
seeking  this  informatioa. 

If  an  employer  doesliot  wish  to  seek 
this  infoimation,  it  may  choose  to 
administer  a  pre-employment  test. 

B.  Post-accident  Testing.  (§  654.33) 

This  section  requires  a  test  after  an 
accident  has  occurred,  ^d  establishes 
two  categories  of  accidents,  fetal  and 
nonfetal.  Nonfatal  accidents  are  treated 
differently  depending  on  the  type  of 
transit  vehicle  involved.  For  a  more 
complete  description  of  the  ways  in 
whi<±  different  kinds  of  accidents  are 
treated,  please  refer  to  the  discussion  of 
post-accident  testing  in  the  portion  of 
the  preamble  that  responds  to 
comments. 

The  rule  requires  an  employer  to  test 
the  appropriate  covered  employees  as 
soon  as  possible,  but  within  8  hours  of 
the  accident. 

The  rule  also  requires  an  employer  to 
require  an  employee  to  remain  readily 
available  for  testing;  if  the  employee 
does  not  do  so,  the  employer  can  treat 
such  behavior  as  refusing  to  submit  to 


an  alcohol  test.  Remaining  readily 
availaUe  means  that  the  employer 
knows  the  whereabouts  of  employee 

and  must  conduct  the  test  as  soon  as 
practicable  but  within  8  hovrs  of  the 
accident. 

This  section  allows  an  employee  to 
seek  medic^  attention,  assist  injured 
individuals,  or  obtain  assistance  in 
dealing  with  the  accident  if  necessary 
before  being  tested  for  misusing  alcohol. 

C.  Random  Testing.  (§  654.35) 

The  rule  requires  an  employer  to 
randomly  test  covered  employees  for  the 
misuse  of  alcohol  The  testing  must 
truly  be  random,  which  amans  that  h  is 
random  with  respect  to  the  person 
tested  and  the  pi^ictability  of  the 
actual  administration  of  the  test. 

An  employer  cannot  use  an 
employee’s  name  in  a  random  selection 
pool.  Rather,  an  employer  must  identify 
each  covered  employee  by  a  unique 
number,  such  as  a  social  security  or  a 
payroll  identification  number,  which  is 
entered  into  a  pool  from  which  the 
selection  is  made.  Each  covered 
emplo3ree  must  have  an  equal  chance  of 
being  tested.  Onoe  a  covei^  employee 
is  selected  and  tested,  their 
identification  number  is  reentered  into 
the  poed  so  that  they  will  have  an  equal 
chance  of  being  tested  the  next  time  the 
employer  cmiducts  random  testing. 

An  employer  must  test  randomly 
throughout  calendar  year.  Testing 
must  be  unannounced  mad  occur  on  a 
reasonable  basis  throughout  the  entire 
calendar  year.  Random  tests  must  be 
conducted  in  an  impredictable  fashion. 
For  example,  an  employer  may  not 
conduct  random  tests  only  on  a  Monday 
or  only  at  the  beginning  of  a  shift. 
Further,  once  an  employee  is  notified  of 
his  selection  for  a  random  test,  be  must 
repiort  (or  be  escorted)  immediately  to 
the  collection  site. 

This  section  also  describes  the 
random  alcohol  testing  rate  which  is 
based  on  the  number  of  test  results 
indicating  an  alcohol  concentration  of 
0.04  or  gr^er  in  the  transit  industry 
and  thus  may  be  decreased  or  increased 
on  the  basis  of  data  made  available  to 
FTA.  The  rule  requires  employers  to 
randomly  test  at  a  minimum  annual  rate 
of  25  percent,  which  means  that  the 
number  of  tests  to  be  administered 
during  a  year  must  be  equal  to  25 
percent  of  the  number  of  employees  in 
the  selection  pool.  Based  on  the  data 
FTA  receives,  however,  the  rate  may  be 
lowered  to  10  percent  if  the  positive 
random  alcohol  rate  of  the  transit 
industry  is  less  than  0.5  percent  per  year 
for  two  consecutive  years.  If  the  rate  is 
lowered,  it  may  subsequently  be 
increased  to  50  percent  if  the  transit 
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industry  positive  random  alcohol  rate  is 
equal  to  or  greater-  than  one  percent  for 
one  year.  FTA  will  publish  a  Notice  in 
the  Federal  Register  annually 
announcing  the  random  alcohol  testing 
rate.  We  emphasize  that  the  rate  is 
calculated  and  implemented  industry¬ 
wide,  and  not  on  the  basis  of  any 
individual  employer’s  rate. 

For  compliance  purposes,  it  is 
important  to  note  ^at  in  calculating  its 
positive  random  alcohol  testing  results 
an  employer  must  include  a  refusal  to 
submit  to  a  test  as  an  alcohol  test  result 
of  0.02  or  greater. 

This  section  establishes  definite 
periods  of  time  an  employee  may  be 
randomly  tested  for  alcohol,  just  before, 
during,  and  just  after  performing  a 
safety-sensitive  function. 

D.  Reasonable  Suspicion  Testing. 
(§654.37) 

This  section  establishes  testing  based 
on  reasonable  suspicion  that  an 
employee  has  misused  alcohol  and 
establishes  the  standard  the  employer 
must  use  in  determining  whether  to 
conduct  such  a  test.  First,  a  supervisor, 
trained  in  detecting  the  signs  and 
symptoms  of  alcohol  misuse  must 
observe  the  employee’s  appearance, 
behavior,  speech,  and  body  odors  for 
signs  of  alcohol  misuse.  Then  the 
trained  supervisor  determines,  based  on 
specific,  contemporaneous,  and 
articulable  observations,  whether  the 
employee  must  take  a  reasonable 
su^icion  alcohol  test. 

Inis  standard  precludes  the  use  of 
long  term  indicators  of  alcohol  misuse 
such  as  absenteeism,  tardiness, 
occupational  injuries,  or  moving  traffic 
or  operating  rule  violations  as  a  basis  for 
a  reasonable  suspicion  determination. 

Although  the  observation  and 
determination  must  be  made  by  a 
supervisor  trained  in  the  signs  and 
symptoms  of  alcohol  misuse,  this 
standard  does  not  preclude  the  use  of 
observ'ations  made  by  third  parties  such 
as  passengers.  Should  a  passenger 
believe,  however,  that  an  employee  has 
misused  alcohol,  a  trained  supervisor 
should  observe  the  employee  first  hand 
and  decide  whether  a  reasonable 
su^icion  test  is  warranted. 

Tnis  section  limits  the  period  of  time 
the  trained  supervisor  may  observe  the 
employee  for  signs  and  symptoms  of 
alcohol  misuse  to  just  before,  during,  or 
just  after  the  employee  performs  a 
safety-sensitive  function  and  limits  the 
time  frame  for  the  employer  to  decide 
that  a  reasonable  suspicion  alcohol  test 
is  necessary  to  these  time  periods  as 
well. 

Once  a  reasonable  suspicion 
determination  is  made,  paragraph  (d) 


requires  the  employer  to  conduct  a 
reasonable  suspicion  alcohol  test.  If,  for 
some  reason  a  test  cannot  be 
administered  after  a  reasonable 
suspicion  determination,  paragraph  (d) 
gives  the  employer  two  options.  'The 
employer  can  wait  for  eight  hours  to 
elapse  before  allowing  an  employee  to 
perform  a  safety-sensitive  function,  or 
the  employer  can  administer  an  alcohol 
test  sometime  during  the  eight  hours.  In 
any  event,  if  a  test  is  not  conducted 
within  two  hours  the  employer  must 
record  why  it  was  not  conducted.  If  it 
was  not  conducted  within  eight  hours, 
the  employer  must  also  record  the 
reasons  for  that  failure.  The  employer 
must  maintain  these  records  and  submit 
them  to  the  FTA  upon  request. 

When  an  employee  is  not  given  a 
reasonable  suspicion  test,  this  paragraph 
precludes  an  employer  from  applying 
the  consequences  established  in  subpart 
E  for  a  violation  of  the  rule. 

E.  Return  to  Duty  Testing.  (§  654.39) 

This  section  requires  an  employee 
who  has  violated  a  prohibition  of 
Subpart  B  to  take  a  return  to  duty  test. 
The  employee  may  not  perform  a  safety- 
sensitive  function  until  she  has  taken  a 
return  to  duty  test  indicating  that  her 
alcohol  concentration  level  is  less  than 
0.02. 

In  addition,  because  of  the  prevalence 
of  combined  drug  and  alcohol  misuse, 
an  employer  may  also  subject  an 
employee  who  previously  tested  at  0.04 
or  greater  under  the  FTA  alcohol  rule  to 
a  return  to  duty  drug  test. 

F.  Follow-up  Testing.  (§  654.41) 

Upon  taking  a  return  to  duty  test  with 
a  result  less  than  0.02,  an  employee  is 
subject  to  follow-up  testing  for  up  to  60 
months.  During  the  first  12  months  the 
employee  is  subject  to  a  minimum  of  6 
follow-up  alcohol  tests,  which  must  be 
unannounced  and  conducted  reasonably 
throughout  the  12  months. 

After  those  12  months,  the  substance 
abuse  professional  determines  whether 
the  employee  should  be  subject  to 
follow-up  testing  for  the  remaining  48 
months.  Because  many  individuals 
abuse  more  than  one  substance  at  a 
time,  an  employer  may,  based  on  the 
recommendations  of  the  SAP,  subject  an 
employee  who  previously  tested  at  0.04 
or  greater  under  the  FTA  alcohol  rule  to 
follow-up  testing  for  the  use  of 
prohibited  drugs.  An  employer  may  also 
subject  an  employee  w’ho  previously 
failed  to  pass  a  drug  test  under  part  653 
to  follow-up  testing  for  the  misuse  of 
alcohol. 

Like  reasonable  suspicion  and 
random  testing,  follow-up  testing  must 
be  conducted  just  before,  during,  or  just 


after  the  employee  performs  a  safety- 
sensitive  function.  . 

It  is  important  to  note  that  an  , 
employee  subject  to  follow-up  testing 
remains  separately  subject  to  random 
testing  imder  this  rule. 

G.  Retesting  of  Covered  Employees  With 
an  Alcohol  Concentration  of  0.02  or 
Greater  but  Less  Than  0.04.  (§  654.43) 

This  section  applies  when  an 
employee  has  taken  an  alcohol  test 
showing  an  alcohol  concentration  level 
of  0.02  or  greater  but  less  than  0.04. 
When  this  happens  the  consequences  of 
subpart  E  do  not  apply.  The  employee, 
however,  may  not  perform  a  safety- 
sensitive  function  with  this  amount  of 
alcohol  in  his  system.  The  rule 
provides,  therefore,  that  the  employer 
may  opt  to  retest  the  employee  or 
prohibit  him  from'  performing  a  safety- 
sensitive  function  for  eight  hours.  If  an 
employer  selects  the  first  option  and 
retests  the  employee,  the  employee  may 
perform  a  safety-sensitive  function  only 
if  on  retest  his  alcohol  concentration 
level  measurers  less  than  0.02.  If  the 
employer  elects  to  do  so,  it  may  conduct 
several  tests  until  the  employee’s 
alcohol  concentration  level  measures 
less  than  0.02. 

Subpart  D — Administrative 
Requirements 

A.  Retention  of  Records.  (§654.51) 

Section  654.51  explains  which 
records  relating  to  the  alcohol  testing 
program  must  be  retained  and  for  how 
long. 

The  rule  provides  for  three  separate 
record  retention  periods  for  different 
types  of  records,  five  years,  three  years, 
and  one  year.  Each  employer  must 
maintain  for  five  years  records  of 
covered  employees’  alcohol  test  results 
of  0.02  or  greater,  documentation  of 
refusals  to  take  an  alcohol  test,  and 
covered  employee  referrals  to  the  SAP. 
Collection  process  and  employee 
training  documents  must  be  retained  for 
two  years,  while  records  of  test  results 
less  than  0.02  must  be  retained  for  one 
year. 

B.  Reporting  of  Results  in  a  Management 
Information  System.  (§  654.53) 

The  reporting  requirements  required 
in  section  654.53  are  part  of  a 
Department-wide  effort  to  standardize 
reporting  for  alcohol  testing,  by 
establishing  a  Management  Information 
System  (MIS).  The  data  collected  will  be 
used  by  FTA  and  DOT  to  identify 
trends,  to  determine  the  random  alcohol 
testing  rate,  and  to  assess  the  success  or 
failure  of  the  agency’s  regulatory 
program . 
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The  data  elements  were  selected  to 
provide  in&umation  on  the  scope  of  the 
program,  the  prevalence  of  alcohol 
misuse  in  mass  transportation,  the 
implementation  of  the  program,  and  the 
deterrent  effect  of  the  rules  over  time. 

Recipients  and  subrecipients  must 
submit  to  FTA  their  own  annual  reports 
as  well  as  an  annual  report  from  each  of 
their  contractors  with  covered 
employees.  Eath  report  submitted  must 
cover  a  calendar  year.  The  closing  date 
for  data  is  Decenroer  31  and  the  report 
is  due  at  FTA  by  March  15  of  the 
following  year. 

C.  Access  to  Facilities  and  Records. 
(§654.55) 

Paragraph  (a)  of  this  section  precludes 
an  employer,  in  most  circumstances, 
from  releasing  information  contained  in 
records  required  to  be  maintained  under 
this  rule.  Examples  of  such  records 
include  any  document  generated  as  a 
result  of  a  reasonable  suspidon 
determination  or  a  refusal  to  take  an 
alcohol  test.  An  employer,  however, 
may  release  mformation  when  required 
to  do  so  by  law  or  this  rule,  or  if 
expressly  authorized. 

Paragraph  (b)  provides  that  the 
employer  nuist  provide  the  employee 
copies  of  recxirds  relating  to  the 
employee’s  alcohol  tests  or  pertaining  to 
the  employee's  use  of  alcohol.  Once  ^e 
employee  has  submitted  his  request  in 
writing,  the  employer  must  promptly 
provide  the  records  to  him.  The 
employer  may  charge  for  reprodudng 
the  records  but  only  for  those  records 
sp>eciflcally  requested. 

Paragraph  (c)  requires  flie  ranployer  to 
allow  certain  governmental  entities  to 
have  access  to  any  fadlfty  used  to 
comply  with  this  rule.  The  rule  provides 
that  the  Secretary  of  Transportation  or 
representatives  hum  any  other  DOT 
agency  shall  have  access.  In  addition, 
the  rule  requires  an  employer  to  allow 
the  State  agency  designated  by  the 
governor  to  oversee  rail  fixed  guideway 
systems  to  also  have  access  to  its 
facilities  so  as  to  properly  oversee  the 
safety  of  a  rail  fixed  guide  way  system  as 
required  by  section  28  of  the  FT  Act.  We 
note  here  that  the  State  oversight  of  rail 
fixed  guideway  system  Notice  of 
Proposed  Rulemaking  published  in  the 
Federal  Register  on  December  9. 1993  at 
58  FR  64856  contains  FTA’s  proposal 
for  the  State  oversi^t  agency. 

Paragraph  (d)  requires  an  empkiyer  to 
give  certain  govenunental  entities 
copies  of  test  results  and  any  other 
information  pertasiung  to  die  employer's 
alcohol  misuse  prevention  program. 
Those  governmental  entities  .oe  the 
same  as  those  specified  in  subsection 
(c). 


Paragraph  (e)  requires  an  employer  to 
disclose  infdrmatkxi  about  the 
employer’s  administration  of  a  post- 
accident  alcohol  test  to  the  National 
Transpartatkm  Safety  Board  (NTSB) 
when  it  investigates  an  accident. 

Paragraph  (f)  provides  that  the 
employer  must  give  copies  of  certain 
records  to  a  subsequent  employer  if  the 
employee  makes  such  a  request  in 
writing.  The  employer  may  disclose 
only  that  information  specifically 
authorized  bythe  employee  in  her 
written  request. 

Paragra{m  ^  requires  the  employer  to 
disclose  certain  information  when 
requested  to  do  so  by  the  employee  or 
a  decisionmaker  in  a  lawsuit,  grievance, 
or  oth^  proceeding  when  such  a 
proceeding  has  be^  initiated  by  the 
employee  and  arises  from  the  results  of 
an  alcohol  test  administered  under  this 
part  or  from  the  eoqployer’s 
determination  that  the  employee  has 
violated  a  provision  in  subpart  B.  This 
provision  does  not  cover  any  proceeding 
initiated  by  a  third  party.  This  provision 
is  limited  to  employment-type  actions 
such  as  worker’s  compensation  or 
unemployment  compensation  which  are 
initiated  by  the  eraplc^ee. 

Subsection  provides  that  the 
employer  must  release  information  to 
any  individual  when  requested  to  do  so 
by  the  employee  in  writing.  The 
employer  may  release  only  that 
information  specifically  authorized  by 
the  enq>loyee. 

Subpart  E— Consequences  for 
Employees  Engaging  in  Alcohol-Rehted 
Conduct 

In  general,  this  subpart  addresses  the 
consequences  to  employees  for  violating 
any  provision  contained'in  subpart  B. 
This  subpart  corttains  three  sectfons,  the 
first  two  of  which  apply  to  every 
employee  who  has  violated  a  provision 
in  subpart  B.  The  third  section  concerns 
only  those  employees  whpse  alcohol 
concentradan  level  was  tested  at  0.02  or 
greater  but  less  than  0.04. 

A.  Removal  From  Safety-sensitive 
Function.  ('§654.61) 

This  section  requires  employers  to 
remove  an  employee  firom  his  safety- 
sensitive  function  if  the  employee  has 
violated  any  of  die  prohibitions  listed  in 
subpart  B.  The  regulation  is  silent 
concerning  any  subsequent  disciplinary 
actions,  inchiding  termination’s,  to  be 
taken  against  the  employee. 

B.  Required  Evaluation  and  Testing. 

(§  654.63) 

Once  an  employee  has  committed  a 
violation  of  subpart  B.  she  must  not 
only  be  removed  from  her  safety- 


sensitive  position,  she  must  also  be  told 
of  the  resoiuoes  available  to  her  to 
evaluate  and  resolve  problems 
associated  with  idoohol  misuse.  She 
must  then  be  evaluated  by  a  substance 
abuse  professionaL 

C  Other  Alcohol-related  Conduct. 
(§654.65) 

This  section  explains  the 
consequences  for  those  employees 
whose  alcohol  concentration  level 
measures  at  9.02  or  greater  but  less  than 
0.04.  in  this  situation,  the  employer  has 
two  options:  it  can  retest  the  employee 
and  return  her  to  her  safety-sensitive 
function  when  the  test  indicates  that  her 
alcohol  concentration  level  is  less  than 
0.02.  Or,  the  employer  may  remove  the 
employee  from  her  safety-sensitive 
position  for  at  least  eight  hours. 

An  employer  may  not  apply  the 
consequences  of  Subpert  E  to  an 
employee  whose  ekx^ol  level  measures 
at  0.02  or  greater  but  less  than  0.04. 

Subpart  F — Alcohol  Misuse  btformction. 
Training,  and  Referral 

A.  Employer  Obligation  to  Promulgate  a 
Policy  on  the  Misuse  of  Alcohol. 
(§654.71) 

The  rule  requires  an  employer  to 
make  available  to  every  safety-sensitive 
employee  a  policy  statement  describing 
the  employes  alcohol  testing  program. 
The  policy  must  include  the  following 
information: 

1.  Specific  categories  of  employees 
subject  to  testing. 

2.  Where  to  go  for  more  infonnation 
about  the  program. 

3.  When  and  why  an  employee  will  be 
tested. 

4.  The  consequences  of  failing  an 
alcohol  test 

5.  Program  elements  in  addition  to 
those  required  by  the  FTA  regulation. 

The  FTA  expects  each  em^oyer  to 
describe  the  consequences  of  a  covered 
employee’s  taking  an  alcxAoI  test 
indicating  an  alcohol  concentration  at 
0.04  or  giWec.  which  must  iiudude 
removal  of  the  employee  from  his 
safety-sensitive  position  and  evaluation 
and  possible  referral  for  treatment.  In 
additioi^at  the  employer’s  discretion 
the  policy  statement  could  describe 
funding  arrangements  for  treatment.  The 
policy  must  indicate  whether  an 
employer  would  suspend  or  terminate  a 
covered  employee  who  has  taken  a  test 
with  a  result  at  0.04  or  greater,  aad  the 
circumstances  under  which  such 
actions  will  be  taken. 

The  rule  does  not  mandate 
rehabilitation  for  a  covered  employee, 
but  only  requires  that  an  employee  be 
evaluated  by  an  SAP  to  determine 
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whether  the  employee  has  a  problem 
with  alcohol  misuse.  If  treatment  for  a  ' 
covered  employee  is  deemed  necessary, 
the  rule  does  not  require  the  emplowr 
to  pay  for  it.  Any  decision  to  provide 
treatment,  and  who  should  pay  for  it,  is 
made  at  the  local  level. 

This  position  on  treatment  is 
consistent  with  congressional  debate  on 
the  topic.  Both  Senators  Danforth  and 
Hollings  clarified  this  point  by  stating: 

DOT  must  issue  regulations  .  .  .  providing 
for  the  opportunity  for  treatment  of 
employees  in  need  of  assistance  in  resolving 
problems  with  alcohol  or  drug  use.  My 
understanding  is  that  this  does  not  mandate 
that  rehabilitation  be  provided  but  does 
encourage  companies  to  make  such  programs 
available.  The  legislation  does  not  discuss 
who  pays  for  treatment,  wages  during  this 
period,  or  rights  of  reinstatement.  137  Cong. 
Rec.  S14770  (daily  ed.  Oct.  16, 1991) 
(Statement  of  Sen.  Danforth) 

The  Senator’s  understanding  is  correct. 
Such  arrangement  could  be  left  to  negotiation 
between  the  employer  and  employee,  either 
through  individual  arrangement  or  collective 
bargaining,  as  appropriate.  .  .  137  Cong.  Rec. 
S14770  (daily  ed.  Oct.  16, 1991)  (Statement 
of  Sen.  Hollings). 

B.  Training  for  Supervisors.  (§  654.73) 

Hiis  section  provides  that  supervisors 

who  may  make  reasonable  suspicion 
determinations  must  be  trained  about 
the  physical,  behavioral,  speech,  and 
performance  indicators  of  probable 
alcohol  use.  Such  a  supervisor  must 
receive  at  least  60  minutes  of  training, 
which  may  be  added  to  the  60  minutes 
of  training  required  under  the  FTA  drug 
rule,  published  elsewhere  in  today’s 
issue  of  the  Federal  Register. 

C.  Referral,  Evaluation,  and  Treatment. 
(§654.75) 

This  section  concerns  only  those 
employees  who  have  violate  a 
provision  in  Subpart  B.  This  section 
requires  the  employer  to  advise  such  an 
employee  of  the  resources  available  to 
her  in  resolving  problems  associated 
with  alcohol  misuse.  The  information 
provided  by  the  employer  shovld 
include  the  names,  addresses,  and 
telephone  numbers  of  substance  abuse 
professionals  and  counseling  and 
treatment  programs. 

Such  an  employee  must  be  evaluated 
by  a  substance  abuse  professional  to 
determine  whether  the  employee  needs 
help  in  resolving  problems  associated 
with  alcohol  misuse.  The  substance 
abuse  professional  then  determines 
what  kind  of  help  the  employee  needs. 
Any  employee  who  has  violated  subpart 
B  must  take  a  return  to  duty  test  before 
she  may  be  allowed  to  perform  a  safety- 
sensitive  function  with  a  result  showing 
that  her  alcohol  concentration  level 
measures  less  than  0.02. 


If,  however,  the  SAP  determines  that 
the  employee  needs  help  in  resolving 
problems  with  alcohol  misuse,  the 
employee  must  follow  the  course  of 
treatment  prescribed  by  the  SAP.  To 
return  to  duty,  the  employee  must  be 
evaluated  by  a  substance  abuse 
professional  again  to  determine  whether 
the  employee  has  properly  followed  the 
treatment  course  originally  prescribed 
and  is  able  to  return  to  work. 

Then,  such  an  employee  must  not 
only  take  a  return  to  duty  test  but  she 
must  also  submit  to  follow-up  testing, 
which  occurs  impredictably  and 
unannounced  for  up  to  sixty  months 
following  her  return  to  duty.  Based  on 
the  recommendations  of  the  SAP,  the 
employee  may  be  subject  to  both  drug 
and  alcohol  follow-up  testing.  The 
employee  must  take  at  least  six  follow¬ 
up  alcohol  tests  (all  indicating  an 
alcohol  level  less  than  0.02)  during  the 
first  12  months  following  her  return  to 
duty.  After  that  period  of  time,  the  SAP 
determines  whether  the  employee 
should  continue  to  be  subject  to  follow¬ 
up  testing  for  the  additional  48  months 
and  if  so  shall  determine  how  many 
tests  the  employee  should  take  and  how 
often  they  should  be  administered. 

Such  an  employee  remains  separately 
subject  to  random  alcohol  testing. 

Paragraph  (d)  discusses  several 
employment  options  concerning  the 
substance  abuse  professional.  Who  pays 
for  the  services  of  the  substance  abuse 
professional,  however,  is  determined  at 
the  local  level. 

Paragraph  (e)  prohibits,  in  some 
circumstances,  a  substance  abuse 
professional  fromlreating  an  employee 
after  evaluation  and  determination  that 
the  employee  needs  help.  This  section, 
however,  allows  an  evaluating  SAP  dlso 
to  treat  an  employee  when:  (1)  the  SAP 
is  an  employee  of  or  under  contract  to 
an  employer;  (2)  the  SAP  is  the  only 
source  of  appropriate  therap>eutic 
treatment  provided  under  the 
employee’s  health  plan  or  reasonably 
accessible  to  the  employee;  (3)  or  the 
SAP  works  for  a  public  agency  such  as 
a  State,  county,  or  municipality. 

Paragraph  (f)  provides  that  an 
employer  is  not  required  to  provide 
applicants  with  an  opportunity  for 
referral,  evaluation,  and  treatment. 

Subpart  G — Compliance 

This  subpart  establishes  the 
certification  requirements  for  recipients 
of  FTA  funding  under  sections  3,  9,  or 
18  of  the  FT  Act  or  section  103(e)(4)  of 
title  23  of  the  U.S.  Code. 


A.  Compliance  a  Condition  of  FTA 
Financial  Assistance.  (§  654.81) 

'This  section  mandates  the 
withholding  of  Federal  funds  from  a 
recipient  of  FTA  funding  under  sections 
3,  9,  or  18  of  the  FT  Act,  or  section 
103(e)(4)  of  title  23  of  the  U.S.  Code,  if 
it  is  not  in  compliance  with  the  rule.  To 
be  in  compliance  with  the  rule,  the 
recipient  either  must  implement  the 
requirements  of  the  rule  or  require  their 
implementation  by  subrecipients, 
operators,  contractors,  employers,  or 
any  other  entity  performing  a  mass 
transit  function  on  behalf  of  the 
recipient. 

It  IS  important  to  note  that  any 
misrepresentation  or  false  statement  to 
FTA  is  a  criminal  violation  under 
section  1001  of  title  18  of  the  United 
States  Code.  r 

B.  Requirement  to  Certify  Compliance. 
(§654.83) 

'This  section  requires  a  recipient  to 
certify  that  the  requirements  of  the  rule 
have  been  met.  We  emphasize  that  the 
direct  recipient  of  FTA  funds  makes  this 
certification  to  FTA. 

The  certifications  are  required 
annually,  with  large  operators 
submitting  their  certifications  before 
fwuary  1, 1995,  and  small  operators 
and  States  submitting  their  certifications 
before  January  1, 1996.  States  will 
certify  on  behalf  of  subrecipients  and 
their  contractors. 

The  certification  itself  must  comply 
with  the  sample  certification  provided 
in  Appendix  A  to  this  part,  be 
authorized  by  the  recipient’s  governing 
board  or  other  authorizing  official,  and 
be  signed  by  a  party  specifically 
authorized  to  do  so. 

V.  Americans  With  Disabilities  Act  of 
1990 

Title  I  of  the  Americans  With 
Disabilities  Act  of  1990  (ADA)  focuses 
on  responsibilities  of  employers  for 
employees.  A  basic  premise  of  title  I  is 
that  a  person  with  a  disability  must  be 
provided  a  reasonable  accommodation 
to  work.  It  is  possible  that  some  covered 
workers  will  be  considered  persons  with 
disabilities  forpurposes  of  protections 
under  the  ADA.  For  a  more  complete 
discussion  of  this  issue  please  see  the 
DOT-wide  preamble  preceding  this  FTA 
document  in  today’s  Federal  Register. 

VI.  Economic  Analysis 

The  FTA  has  evaluated  the  industry¬ 
wide  costs  and  benefits  of  the  rule. 
Prevention  of  Alcohol  Misuse  in  Transit 
Operations.  This  rule  will  require 
personnel  who  perform  safety-sensitive 
functions  to  be  covered  by  a  formal 
program  to  control  alcohol  misuse  in 
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mass  transit  operations.  This  rule  will 
cover  FTA  recipients  and  combine 
education  and  testing  in  a 
comprehensive  alcohol  misuse 
prevention  program.  Five  types  of 
alcohol  tests  will  he  administered: 

•  Pre-Employment 

•  Reasonable  Suspicion 

•  Post-Accident 

•  Random 

•  Return  to  Duty /Follow-up 
Transit  agencies  will  be  required  to 

report  the  number  of  tests  given,  the 
number  of  test  results  at  0.02  or  greater 
and  other  attributes  of  their  program  to 
the  FTA  and  to  certify  compliance  with 
this  regulation  annually. 

Annual  costs  of  the  alcohol  testing 
program  range  from  $10  to  $13  million 
per  year.  Total  costs  over  10  years  are 
$115  million. 

Annual  benefits  range  horn  $6  to  $55 
million  per  year.  Total  benefits  over  10 
years  are  $482  million. 

A  major  premise  in  calculating  both 
costs  and  benefits  is  the  assumption  that 
all  transit  systems  will  start  fi’om  scratch 
or  “ground  zero”  when  implementing 
alcohol  testing  programs  as  a  result  of 
this  regulation. 

Estimates  in  this  analysis  are  based  on 
(1)  the  1989  and  1991  National  Urban 
Mass  Transportation  Statistics  Section 
15  Annual  Reports,  (2)  the  1991  report. 
Substance  Abuse  in  the  Transit 
Industry,  prepared  for  the  FTA  by  Booz, 
Allen  &  Hamilton,  Inc.,  (3)  data 
provided  by  the  Substance  Abuse  and 
Mental  He^th  Service  Administration, 
and  (4)  information  from  other  agencies, 
individuals,  wd  organizations 
knowledgeable  about  alcohol  misuse  in 
the  United  States. 

VII.  Regulatory  Process  Matters 

A.  Executive  Order  12688 

The  FTA  has  evaluated  the  industry 
costs  and  benefits  of  the  drug  testing 
rule,  and  has  determined  that  this 
rulemaking  is  a  significant  rule  imder 
Executive  Order  12688  because  the 
required  alcohol  misuse  prevention 
program  raises  novel  policy  issues  and 
will  materially  affect  public  safety  as 
well  as  State  and  local  governments. 
This  rule  will  not,  however,  have  an 
annual  impact  on  the  economy  of  $100 
million  or  more. 

B.  Departmental  Significance 

This  rule  is  a  “significant  regulation” 
as  defined  by  the  Department’s 
Regulatory  Policies  and  Procedures, 
because  it  involves  an  important 
departmental  policy  and  will  probably 
generate  a  great  deal  of  public  interest. 
The  purpose  of  this  rule  is  to  make  mass 
transit  systems  safer  by  ensuring  that 


safety-sensitive  employees  do  not 
misuse  alcohol. 

C.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C  601  et  seq.,  the 
FTA  has  evaluated  the  effects  of  this 
rule  on  small  entities.  Based  on  the 
evaluation,  the  FTA  hereby  certifies  that 
this  action  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  has 
some  provisions  designed  to  mitigate 
burdens  on  small  entities  which  are 
discussed  in  the  regulatory  evaluation. 

This  rule  applies  to  public  recipients 
of  Federal  Transit  funds,  274  of  which 
are  large  and  1,341  of  which  are  small. 

It  is  estimated  that  it  will  cost  the  small 
transit  systems  $40  million  to 
implement  this  alcohol  rule,  with  total 
benefits  to  them  of  $147  million  over 
the  10-year  analysis. 

D.  Paperwork  Reduction  Act* 

This  rule  includes  information 

collection  requirements  subject  to  the 
Paperwork  Reduction  Act.  A  request  for 
Paperwork  Reduction  Act  approval  has 
been  submitted  to  the  Office  of 
Management  and  Budget  in  conjunction 
with  this  rule.  Information  collection 
requirements  are  not  effective  until 
Paperwork  Reduction  Act  clearance  has 
been  received. 

E.  Executive  Order  12612 

We  have  reviewed  this  rule  under  the 
requirements  of  Executive  Order  12612 
on  Federalism.  Although  the  Federal 
Transit  Administration  has  determined 
that  this  rule  has  significant  Federalism 
implications  to  warrant  a  Federalism 
assessment,  this  rulemaking  is 
mandated  by  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991  (the  Act).  In  considering  the 
Federalism  implications  of  the  rule, 

FTA  has  focused  on  several  key 
provisions  of  Executive  Order  12612. 

Necessity  for  action.  This  rule  is 
mandated  by  law,  which  requires  • 
comprehensive  drug  and  alcohol  testing 
programs  of  recipients  of  Federal  transit 
funding.  Congress  responded  to  specific 
accidents  by  mandating  these  rules  to 
ensure  the  safety  of  the  transit-riding 
public. 

Consultation  with  State  and  local 
governments.  FTA  provides  financial 
assistance  to  mass  transportation 
systems  throughout  the  country  by 
means  of  grants  to  States  and  public 
bodies.  Because  this  rule  will  affect 
those  States  and  local  entities,  we 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register  to  solicit  the  views  of  the 
affected  entities,  including  States  and 


local  governments,  and  held  three 
public  hearings  in  conjunctipn  with  the 
NPRM.  In  short,  we  actively  sought  the 
views  and  comments  of  the  affected 
States  and  localities. 

Need  for  Federal  action.  This  rule 
responds  to  a  Congressional  mandate 
that  the  safety  of  the  transit  riding 
public  requires  comprehensive  anti¬ 
drug  and  alcohol  testing  programs. 

Authority.  The  statutory  authority  for 
this  final  rule  is  the  Act  mentioned 
above  and  discussed  elsewhere  in  the 
preamble. 

Preemption.  This  rule  preempts  any 
State  or  local  law,  order,  or  regulation 
to  the  contrary,  and  also  is  discussed 
elsewhere  in  the  preamble.  Because 
compliance  with  the  rule  is  a  condition 
of  Federal  financial  assistance.  State  and 
local  governments  have  the  option  of 
not  seeking  the  Federal  funds  if  they  do 
not  choose  to  comply  with  this  rule. 

F.  National  Environmental  Policy  Act 

The  agency  has  determined  that  this 
regulation  has  no  environmental 
implications.  Its  purpose  is  to  regulate 
the  behavior  of  those  safety-sensitive’ 
employees  who  work  in  the  transit 
industry  and  will  have  no  appreciable 
effect  on  the  quality  of  the  environment. 

G.  Energy  Impact  Implications 

This  regulation  does  not  affect  the  use 
of  energy  because  it  regulates  the 
behavior  of  those  safety-sensitive 
employees  who  work  in  the  transit 
industry. 

List  of  Subjects  in  49  CFR  Part  654 

Alcohol  testing.  Grant  programs — 
transportation.  Mass  transit.  Reporting 
and  recordkeeping  requirements.  Safety, 
Transportation. 

Accordingly,  for  the  reasons  cited 
above,  the  agency  amends  title  49  by 
adding  a  new  part  654,  to  read  as  set 
forth  below: 

PART  654— Prevention  of  Alcohol 
Misuse  In  Transit  Operations 

Sec. 

Subpart  A— General 

654.1  .^Hirpose. 

654.3  Applicability. 

654.5  Alcohol  testing  procedures. 

654.7  Definitions. 

654.9  Preemption  of  State  and  local  laws. 
654.11  Other  requirements  imposed  by 
employers. 

654.13  Requirement  for  notice. 

654.15  Starting  date  for  alcohol  testing 
programs. 

Subpart  B — Prohibitione 

654.21  Alcohol  concentration. 

654.23  On-duty  use. 

654.25  Pre-duty  use. 
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654.27  Use  following  an  accident 
654.29  Reftisal'tO  submit  to  a  required- 
alcoUol'tOst: 

Subpart  C— TestsJIaquirad 

654.31  Pre-employment‘te«ting. 

654.33  Bost'eccident  testing. 

654.35.  Random-testing 

654.37  Reasonable  suspicion  testing 

654.39  Return  to  duty  testing. 

654.41'  Pollbw‘up  testing. 

654.43  Retesting  of  oove^'emplOyees  with 
analcoholconoenttationiof  0:02'op 
greaterbuflessthan  (V04. 

SubpartD—AdinIntetratIvr  Requirements 

654.51  Retention  of  records. 

654!53:  Reporting  of  results  in  a 
management  infbrmatlon'  system. 

654.35  Access  to  facilities  and  records. 

Subpait  E— Con8equenc«s<For  Empleifees 
Engaglnq  ln  AlboHoMviated'Conduct 

654.61  Removal:  fromsafetyrsensitive 
function:. 

654.63  Required’evaluation  and'testing. 
654.65  OtliBralcoHoUrBlated*conduct. 

Subpait  F—Aleohol'INIeuse- Infbrmatlon, 
Trainlng,;and.  Referral’ 

654.71  Employer  obligation  to  promulgate-a' 
policyron  t^  misuae-of  alcohol., 

65473  Training  tor.  supwvisBrs. 

654.75  Referral.  evaluation..and  treatment. 

SubfMrt  G— Complianoa 

654.81  Compliance  8‘conditionof’PTA 
financial  assistance. 

654.83  Requirement  to  certify  compliance. 

Appendix  A  to  Part  654 — Sample 
Certificalionsr  of  Compliance 

Appendix  B  to  Pait.6S4'— FTA-Alookol 
Testing  Management  Information  System 
(MIS)  Data  Collection  Form. 

Appendix  C  to  Part  654: — PTA  Alcohol' 
Testing  Management  Information  System 
(MISl’^'EZ”  Deta  Collection  FoRm 
Authority:  Sac.  6,  Bhb.  h.  102^143;  4«’CFR 
1.51. 

Subpat.A — General 
654.1  Purpose. 

The  purpose  of  this  part  is  to  establish 
program».d0si^ed  to  help. prevent 
accidents  and  injuries- resulting, from  the- 
misuse  of  alcohol' by  employees  who 
perform  safety-sensitive  functions  for 
employers  receiving  assistance  fhom  the 
Federal  Transit  Administration  (FTA). 

654.3  Applicability. 

(a)  Except  as  specifically  excludfed'in 
paragraph  (h),of  this  section,  this  part 
applies  tb  a  recipient  under — 

(1)  Section  J,  9,  or  18  of  the  Federal' 
Transit  Act,  as  amended  (FT  Acth  or 

(2)  Sectioa  103(e)(4).of:title-23'of  the^ 
United  States  (Dode. 

(b)  A  recipient  operatinga  railroad 
regulated  by  the  Federal' Railroad* 
Administration  (FHA)'sttall' follow  49- 
CFR  part  219  and  §  654.83  of  this  part 


for  its  railroad  Qperations,.and  this.part< 
for  its  non-railroad  operations,"  if  any. 

(Note:  For  recipients  who  operate 
marine  vessels,  see  also  United'States 
Coast  (Guardi  regulations  at  33^  CFR  part 
95  and!46  (CFRpartsA-,  5\  and'60 

§654.5  Alcohol  testingprooadureu. 

Each  emplbyersfaallensure  that’ all' 
alcohol  testing  conducted  under  this 
part  complies  with  the  procedures  set 
forth,  ih' part  40  ofthis  tltle.  The- 
provisions  of  part  40  that  address 
alcohol  testing^are  made  applic^le  td* 
emplo3nrs.by  this.part. 

§654.7  DMlnltion& 

AS’Used  in  thiepait — 

Aacident  means  an  occurtence 
associated  with<the:aperatian.of  a-, 
vehicle, .ifi as  S' result — 

(1) .'An  individud  dies; 

(2)  An  individual  suffersa’ bodily 
injury  and  immediately  receives 
medical  treatment  away  from  the  scene 
of  the  accident; 

( 3) i  With-  respect  to  ‘an-  occurrence  in' 
which  the  mass  transit  vehicle-involved 
is  a'busv  electric  bus,  van,  or 
automobile;  one  or  more  vehicles  incurs 
diBabllhg  dUmage  as  the  result  ofthe 
occurrence  and  is  transported’ away  * 
from  the  seene  by  a  tow  truck  or  odier 
vehicle:  For  purposes  of  this  definition; 
“disabling  damage”  means  dUmage 
which  precludesdepaiture  of  any 
vehicle  from  the  scene  of  the  occunence 
in  its  usual  manner  in  dayli^t  after 
simple  repairs.  Disabling  damage 
includes  dhmage  ttrvehicles'that:  could' 
have-been  operated  but  would  have 
been- further damaged’if  so  operated.  But 
does  not  incihde  damage  which  can  be 
remedied  temporarily  atthe  scene  ofthe 
occurrence  without  special  tooh  or 
parts,  tire  disablement  without  other 
damage  even  if  no  spare  tire  is  availahle,. 
or  damage  to  headlights,  t&iilights,  turn, 
signals,  horn;  or  windshield’ wipers  that 
makes  them- inoperative;  or 

(4)  With  resp:^  to  an  occurrence  in 
which  the  mass  transit  vehicle  involved’ 
is-a  rail  car,  trolley  car,  trolleybus,  or 
vessel,  the  mass  transit  vehiclfe  is 
removed*  ftom  revenue  service. 

Adtninistrator  means  the 
Administrator  ofthe  Federal  Transit 
Administration  or  the  Administrator’s 
designee. 

Alcohol'means  the  intoxicating  agent 
in  beverage  al'coHor,  ethyl  alcohol’ or 
other  low  molecular  weight  alcohols, 
including  methyl'  or  isopropyl  alcoholl 

Alcohol' concentratiowmeans  tho 
alcohol  in  a  volume  ofhreatli  expressed' 
in  terms  ofigrams  of  alcoholiper  210 
liters  of  breath  as  indicated  byan 
evidential’ breath  test,  under  this  part. 


Aleahal  use  means  the  constimption 
of  any  beverage,.mixtui»..ar.  preparation,, 
including  any  medicadoni  containing, 
alcohol. 

Ce/ti/ication<means-a  .recipient's 
written  statement,  authorized  by  the 
organization’s  governing  board  or  other 
authorizing  official,  that  the-recipient 
has  complied  with  the  pravisions.of  this 
part.  (See  §654.87  for  requir^ents  on, 
certification.). 

Confirmation  test  means. a  second  test, 
following.a  screening  test  with  a  result 
of  0.02  or  greater, .thcU  provider 
quantitative  dat&ofalcohol 
concentration. 

C'onsortiunr  means  an  entity,, 
including  a  group  or  association  of 
employers,  operators,  recipients, 
subrecipients,,  or.  contractors,  which 
provides  alcohol' testing  as  required  by 
this.part.  or  other.  DOT  alcohol  testing, 
rule,  and' which  acts  on-behalf  ofthe 
enraloyer. 

Contractor  means  a  person  or 
organization  that  provi'des  a  service  for 
a  recipient,  subrecipient,.employer,.or 
operator  consistiant  with.a  specific 
understandihg.or  arrangament.  The 
understanding  can  be  a  written.contiact 
or  an  informal  arrangament.that  refracts 
an  ongpihg  reletiomshi  p.bet ween  the 
parties. 

Covered  employee  means  a;person,. 
including  a  vollmteer,  applicant, .or 
transferee,  who  performs  a  safety- 
sensitive  function  for  an  entity  subject 
to  thi^ait. 

DOr  means  the  Dhited  States 
Department  of  Transportation. 

DOT  agency  means  an  agency  (br 
“operating  administration*’),  of  the 
United*  States  Department  of 
Transportation  administering 
regulations.requiring  aloohol<testing,(l>} 
CFRpart61, 63,65,  121,  and  135:49 
CFR  parts  199,  219,  3B2,  and  654)  in 
accordance  with,  part  40  ofthis  titfe. 

Employer  means  a  recipient^on  other 
entity  that  provides. mass.transportatlon 
service  or,  which,  performs  a  safety- 
sensitive-function  fbrsuch.reeipient  or 
other  entity,  This  term  includes, 
subraGipients,.operetors,  and 
contractors. 

FTA  means  the  Federal  Transit 
Administration,  an  agency  of  the:U,S. 
Department  of  Tran.sportation. 

Large  operator  means  a  recipient  or 
subrecipient  primarily  operating  in  an 
area  of  200,000  or  more-im population-. 

Performing  (e-safety-sensitive 
function)  means. a  covered  employee  is. 
considered: to  be  performing  aisafety'- 
sensitive  frinction.aud  includes  any 
period  in.  which. he  or.  she  is  actually 
performing,  read-y  to. perform., or 
immediately  available  to: perform  such 
functions. 
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Railroad  means  all  forms  of  non- 
highway  groimd  transportation  that  run 
on  rails  or  electromagnetic  guideways, 
including  (1)  commuter  or  other  short- 
haul  rail  passenger  service  in  a 
metropolitan  or  suburban  area,  as  well 
as  any  commuter  rail  service  which  was 
operated  by  the  Consolidated  Rail 
Corporation  as  of  January  1, 1979,  and 

(2)  high  speed  groimd  transportation 
systems  that  connect  metropolitan  areas, 
without  regard  to  whether  they  use  new 
technologies  not  associated  with 
traditional  railroads.  Such  term  does  not 
include  rapid  transit  operations  within 
an  urban  area  that  are  not  connected  to 
the  general  railroad  system  of 
transportation. 

Recipient  means  an  entity  receiving 
Federal  financial  assistance  under 
section  3, 9,  or  18,  of  the  FT  Act,  or 
under  section  103(e)(4)  of  title  23  of  the 
United  States  Code. 

Refuse  to  submit  (to  an  alcohol  test) 
means  that  a  covered  employee  fails  to 
provide  adequate  breath  for  testing 
without  a  valid  medical  explanation 
after  he  or  she  has  received  notice  of  the 
requirement  to  be  tested  in  accordance 
with  the  provisions  of  this  part,  or 
engages  in  conduct  that  clearly  obstructs 
the  testing  process. 

Safety-sensitive  function  means  any  of 
the  following  duties: 

(1)  Operating  a  revenue  service 
vehicle,  including  when  not  in  revenue 
service; 

(2)  Operating  a  nonrevenue  service 
vehicle,  when  required  to  be  operated 
by  a  holder  of  a  Commercial  Driver’s 
License; 

(3)  Controlling  dispatch  or  movement 
of  a  revenue  service  vehicle; 

(4)  Maintaining  a  revenue  service 
vehicle  or  equipment  used  in  revenue 
service,  unless  the  recipient  receives 
section  18  funding  and  contracts  out 
such  services;  or 

(5)  Carrying  a  firearm  for  security 
purposes. 

Screening  test  means  an  analytical 
procedure  to  determine  whether  a 
covered  employee  may  have  a 
prohibited  concentration  of  alcohol  in 
his  or  her  system. 

Small  operator  means  a  recipient  or 
subrecipient  primarily  operating  in  an 
area  of  less  than  200,000  in  population. 

Substance  abuse  professional  (SAP) 
means  a  licensed  physician  (Medical 
Doctor  or  Doctor  of  Osteopathy),  or  a 
licensed  or  certified  psychologist,  social 
worker,  employee  assistance 
professional,  or  addiction  counselor 
(certified  by  the  National  Association  of 
Alcoholism  and  Drug  Abuse  Counselors 
Certification  Commission),  with 
knowledge  of  and  clinical  experience  in 


the  diagnosis  and  treatment  of  drug  and 
alcohol-related  disorders. 

Vehicle  means  a  bus,  electric  bus,  van, 
automobile,  rail  car.  trolley  car.  trolley 
bus,  or  vessel.  A  “mass  transit  vehicle” 
is  a  vehicle  used  for  mass 
transportation. 

Violation  rate  means  the  number  of 
covered  employees  (as  reported  under 
§  654.53  of  this  part)  found  during 
random  tests  given  under  this  part  to 
have  an  alcohol  concentration  of  .04  or 
greater,  plus  the  number  of  employees 
who  refuse  a  random  test  required  by 
this  part,  divided  by  the  total  reported 
number  of  employees  in  the  industry 
given  random  alcohol  tests  under  this 
part  plus  the  total  reported  number  of 
employees  in  the  industry  who  refuse  a 
random  test  required  by  this  part. 

§  654.9  Preemption  of  State  and  local  laws. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  this  part  preempts 
any  State  or  local  law,  rule,  regulation, 
or  order,  to  the  extent  that: 

(1)  Compliance  writh  both  the  State  or 
local  requirement  and  any  requirement 
in  this  part  is  not  possible;  or 

(2)  Compliance  with  the  State  or  local 
requirement  is  an  obstacle  to  the 
accomplishment  and  execution  of  any 
requirement  in  this  part. 

(d)  This  part  shall  not  be  construed  to 
preempt  provisions  of  State  criminal 
law  that  impose  sanctions  for  reckless 
conduct  leading  to  actual  loss  of  life, 
injury,  or  damage  to  property,  whether 
the  provisions  apply  specifically  to 
transportation  employees  or  employers 
or  to  the  general  public. 

§  654.1 1  Other  requirements  Imposed  by 
employers.  ^ 

Except  as  expressly  provided  in  this 
part,  nothing  in  this  part  shall  be 
construed  to  affect  the  authority  of 
employers,  or  the  rights  of  employees, 
with  respect  to  the  use  or  possession  of 
alcohol,  including  authority  and  rights 
with  respect  to  alcohol  testing  and 
rehabilitation. 

§  654.13  Requirement  for  notice. 

Before  performing  an  alcohol  test 
under  this  part,  each  employer  shall 
notify  a  covered  employee  that  the 
alcohol  test  is  required  by  this  part.  No 
employer  shall  falsely  represent  that  a 
test  is  administered  under  this  part. 

§  654.1 5  Starting  date  for  alcohol  testing 
programs. 

(a)  Large  employers.  Each  recipient 
operating  in  an  area  of  200,000  or  more 
in  population  on  March  17, 1994  shall 
implement  the  requirements  of  this  part 
beginning  on  January  1,  1995. 

(d)  Small  employers.  Each  recipient 
operating  in  an  area  of  200,000  or  less 


in  population  on  March  17, 1994  shall 
implement  the  requirements  of  this  part 
beginning  on  January  1, 1996. 

(c)  An  employer  shall  have  an  alcohol 
misuse  program  that  conforms  to  this 
part  by  January  1, 1996,  or  by  the  date 
the  employer  begins  operations, 
whichever  is  later. 

Subpart  B — Prohibitions 

§  654. 21  Alcohol  concentration. 

Each  employer  shall  prohibit  a 
covered  employee  from  reporting  for 
duty  or  remaining  on  duty  requiring  the 
performance  of  safety-sensitive 
functions  while  having  an  alcohol 
concentration  of  0.04  or  greater.  No 
employer  having  actual  luiowledge  that 
a  covered  employee  has  an  alcohol 
concentration  of  0.04  or  greater  shall 
permit  the  employee  to  perform  or 
continue  to  perform  safety-sensitive 
functions. 

§  654.23  On-duty  use. 

Each  employer  shall  prohibit  a 
covered  employee  from  using  alcohol 
while  performing  safety-sensitive 
functions.  No  employer  having  actual 
knowledge  that  a  covered  employee  is 
using  alcohol  while  performing  safety- 
sensitive  functions  shall  permit  the 
employee  to  perform  or  continue  to 
perform  safety-sensitive  functions. 

§  654.25  Pre-duty  use. 

(a)  General.  Each  employer  shall 
prohibit  a  covered  employee  fi'om  using 
alcohol  within  4  hours  prior  to 
performing  safety-sensitive  functions. 

No  employer  having  actual  knowledge 
that  a  covered  employee  has  used 
alcohol  within  four  hours  of  performing 
a  safety-sensitive  function  shall  permit 
the  employee  to  perform  or  continue  to 
perform  safety-sensitive  functions. 

(b)  On-call  employees.  An  employer 
shall  prohibit  the  consumption  of 
alcohol  for  the  specified  on-call  hours  of 
each  covered  employee  who  is  on-call. 
The  procedure  shall  include: 

(1)  The  opportunity  for  the  covered 
employee  to  acknowledge  the  use  of 
alcohol  at  the  time  he  or  she  is  called 
to  report  to  duty  and  the  inability  to 
perform  his  or  her  safety-sensitive 
function. 

(2)  The  requirement  that  the  covered 
employee  take  an  alcohol  test,  if  the 
covered  employee  has  acknowledged 
the  use  of  alcohol,  but  claims  ability  to 
perform  his  or  her  safety-sensitive 
function. 

§  654.27  Use  following  an  accident. 

Each  employer  shall  prohibit  any 
covered  employee  required  to  take  a 
post-accident  alcohol  test  under 
§654.33  from  alcohol  use  for  eight 
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hours  fbilowing  the  accident  or  until'he- 
or  she  undergoes  a  postt-accident  alcohol’ 
test,  whicheveroccurs  first; 

§6S4;29  n^usat)to  submit  to>a required 
alcohoiteal 

Each  employer  ^all- require  a.cavered 
employee  to  submit  to  a'.post-aaadent 
alcohol  test  required  under  §  654.33,  a 
random  alcohol  test  required  under 
§  654.35,  a  reasonable  suspicion  alcohol 
test  required. under  §  654.37,  or  a  follow¬ 
up  alc^ol.test  required  under§  654.41. 
No  employer  shall.permit  an  employee 
who  refuses  to  submit  to  such  a  test  to 
perform  or  continue  to  perform  safety- 
sensitive  functions. 

SubpartC— Tests  Required 

§  654.31  Pre-emptoyment  testing. 

(a)  PiiortD.the  firsttime  a  covered^ 
employee  performs  safety-sensitive, 
functions  for  an  employer,  the  employer 
shall  ensure  that  the  employee 
undergoes  testing  for  alcohol.  No 
employer  shall  allow  a  covered 
employee  to  perform  safety-sensitive 
functions,  unless  the  employee  has  been 
administered  an  alcohol  test  with  a 
result  indicating  an  alcohol 
concentration  less  than  0.04.  If  a  pre¬ 
employment  test  result  under  this 
section- indicates  an  alcohol: 
concentration  of  0.02  or  ^aterbut  less 
than  0.04,  the  provisions  of  §.654.65 
shall  apply. 

(b)  An  emplbyermay  elect  not  to 
administer  an  alcohol  test  required  by 
paragraph  (a)  of  this  section,  if: 

(1) .The  employee  has  undergone  an 
alcohol  test  required-by  this  Part  or  the 
alcohol' misuse  rule  of  another  DOT 
agency  under  part  40  of  this  title  within 
the  previous  six  months,  with  a  result 
indicating  an  alcohol  concentration  Ibss 
than  0.04'  and 

(2)  The  employer  ensures  that  no 
prior  employer  of  the  covered  employee 
of  whom  the  employer  has  knowledge 
has  records  of  a  violation  of  this  subpart 
or  the  alcohol:  misuse  rule  of  another 
DOT  agency  within  the  previous  six 
months. 

§654,33'  Post-acoidenttesttng. 

(aKl)  Fata/  accidents.  As  soon  as- 
practicable  following  an  accident 
involving  the  loss  of  Human  life,  an 
employer  shall  test  each  surviving 
covered  employee  on  duty  in  the -mass 
transit  vehicle  at  the  time  of  the 
accident.  The  emplbyershall  also  test 
any  other  covered  employee  whose 
performance  could  have  contributed  to 
the  accident,  as  determined  by  the 
employer  using  the  best  information 
available  at  the  time  of  the  decision. 

(2)  Nonfbtai  accidents^,  (i)  As  soon  as 
practicable  fbllbwing  an  accident  not 


involving  the  loss  of  human  life,  in 
which  the  mass  transit  vehicle  involved 
is  a  bus,  electric  bus,  van,  or 
automobile,  the  employer  shall  test  each 
covered  employee  on  duty  in  the  mass 
transit  vehicle  at  the  time  of  the 
accident  if  that  employee  has  received' 
a  citation  undfer  State  orlocal  law  forn 
moving  traffic  violation  arising- from  the 
accident.  TTre  employer  shall  also'test 
any  other  covered  employee  whose 
performance  could  have  contributed  to 
the  accident,  as  determined  by  the= 
employer  using  the  best' information- 
available  at  the  time  of  the  decision. 

(ii)  As  soon  as  practicable  following 
an  accident  not  involving  the  loss- of 
human  life;  in  which  the  mass- transit 
vehicle  ihvolvedUs  a  rail  car,  trolley  car, 
trolley  bus,  or  vessel!  the  employer  shall 
test  each  covered  employee  on  duty  in 
the  mass  transit  vehicle  at  the  time  of 
the  accident  unless  the  employer 
determines,  using  the  best  information  ' 
available  at  the  time  of  the  decision,  that 
the  covered  employee’s  performance 
can  be  completely  discounted  as  a 
contributing  factor,  to  the  accident.  The 
decision  not  to  adininister  a  test  under 
this  paragraph  shall  be  based  on  the 
employer’s  determination,  using  the 
best' available  information  at  the  time  of 
the  determination,  that  the  employee’s 
performance  could  not  have  contributed 
to  the  accident.  The  employer  shall  also 
test  any  other  covered  employee  whose 
performance  could  have  contributed  to 
the  accident,  as  determined  by  the 
employer  using  the  best  information 
available  at  the  time  of  the  decision. 

(b)  If  a  test  required  by  this  section  is 
not  administered  within  two  hours 
following  the  accident,  the  employer 
shall  prepare  and  maintain  on  Hie  a 
record  stating  the  reasons.the  test  was 
not  promptly  administered.  If  a  test 
required  by  this- paragraph  is>not 
administered  within  eight  hours 
following  the  accident,  the  employer 
shall  cease  attempts  to  administer,  an 
alcohol  test  and  shall  maintain.the  same 
record.  Records  shall  be  submitted  to 
the  FTA  upon  request' of  the 
Administrator. 

(c)  A  covered  employee  who  is  subject 
to  post-accident  testing  who  fails  to 
remain. readily  available  for  such 
testing,  including  notifying  the 
employer  or  employer  representative  of 
his  or  her  location  if  he  or  she  leaves  the 
scene  of  the  accident' prior  to 
submission  to  such  test,  may  be  deemed 
by  the  empl'oyerto  have  refused  to 
submit  to  testing.  Nothing  in  this 
section  shall  be  construed'to  require  the 
delay  of  necessary  medlcal'attention  for 
injured  people  following  an- accident' or 
to  prohibit' a  covered  employee  from 
leaving  the  scene  ofan  accident  for  the* 


period  necessary  to>obtain  assistance  in 
responding  to  the  accident  or  to  obtain 
necessary  emffl-gency  medical  care, 

§  654.35  Random  testing. 

(a) -Except  as  provided  in  paragraphs 
(bj  through- (dl  of  this.section,  the 
minimumiannual  percentage-rate  for 
random  alcohol  testing.shall  be  25 
percent  of  coverediemployees. 

(hi  The  Administrator’s  decision  to 
increase  or.  decrease  the  minimum 
annual  percentage  rate  for  random 
alcohol-testing  is  based  on  the  reported 
violation- rate  for  the  entire  industry.  All 
information  used  for  this  determination 
is  drawn  from  the  alcohol  MIS  reports 
required  by  §  654.53.  In  order,  to. ensure 
reliability  of  the  data,  . the  Administrator 
considers'the  quality  and.completeness 
of  the  reported  data,  may  obtain 
additional  informMion  or  repoits  from 
employers,  and  may  make  appropriate 
modihoations  in  calculating  the 
industry  violati on.  rate.  Each  year,,  the 
Administrator  will  publish  in  the 
FederalRegisterthe  minimum,  annual, 
percentage  rate  for.  random  alcohol 
testing  of  covered  employees.  The  new 
minimum  annual;  percentage  rate  for 
random  alcohol  testing  will  be 
applicable  starting  January.  1  of  the 
calendar  year  following  publication. 

(c) (1)  When  the  minimiun  annual 
percentage  rate  for  random  alcohol 
testing  is  25  percent. or  more,  the 
Administrator  may  lower  this  rate  to  10 
percent  of  all  covered  employees  if  the 
Administrator  determines  that,  the  data 
received  under- the.  reporting 
requirements  of'S  654.53  for  two 
consecutive  calendar  years  indicate  that 
the  violation  rate  is  less  than  0.5 
percent. 

(2)  When  the  minimum  annual 
percentage  rate  for.  random  alcohol 
testing  is  50  percent,  the  Administrator 
may  lower  this  rate  to  25  percent  of  all 
covered  employees  if  the  Administrator 
determines  that  the  data  received  under 
the  reporting  requirements  of  §  654.53 
for  two  consecutive  calendar- years 
indicate  that  the  violation  rate  is  less 
than.  1.0  percent  but  equal' to  or  greater 
than  0.5  percent. 

(d) (1)  When  the  minimum  annual 
percentage  rate  forrandom  alcohol 
testing  is  TO  percent,  and'the  data 
received  under  the  reprorting 
requirements  of' §  654.53  for  that 
calendar  yearindicate  that  the  violation 
rate  is  equal  to  or  greater  than  0:5 
percent,  but'  less  than  1.0'  percent,  the 
Administrator  wiirincrease-the 
minimum  annual  prercentage  rate  for 
random  alcohol 'testing,  to  25  percent  of 
aH'covered  employees. 

(2)  When  the  minimum  annual- 
percentage  rate  forrandom  alcohol 
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testing  is  25  p»cent  or  less,  and  the  data 
received  under  the  reporting 
requirements  of  $  654.53  for  that 
calendar  year  indicate  that  the  violation 
rate  is  equal  to  or  greater  than  1.0 
percent,  the  Administrator  will  increase 
the  minimmn  annual  percentage  rate  for 
random  alcohol  testing  to  50  percent  of 
all  covered  employees. 

(e)  The  selection  of  employees  for 
random  alcohol  testing  shall  be  made  by 
a  scientifically  valid  method,  such  as  a 
random  number  table  or  a  computer- 
based  random  number  generator  that  is 
matched  with  employees’  Social 
Security  numbers,  payroll  identification 
numbers,  or  other  comparable 
identifying  numbers.  Under  the 
selection  process  used,  each  covered 
employee  shall  have  an  equal  chance  of 
being  tested  each  time  selections  are 
made. 

(f)  The  employer  shall  randomly 
select  a  sufficient  number  of  covered 
employees  for  testing  during  each 
calendar  year  to  equal  an  annual  rate 
not  less  than  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  determined  by  the 
Administrator.  If  the  employer  conducts 
random  alcohol  testing  through  a 
consortium,  the  number  of  employees  to 
be  tested  may  be  calculated  for  each 
individual  employer  or  may  be  based  on 
the  total  number  of  covered  employees 
covered  by  the  consortium  who  are 
subject  to  random  alcohol  testing  at  the 
same  minimum  annual  percentage  rate 
under  this  part  or  any  E)OT  alcohol 
testing  rule. 

(g)  &tch  employer  shall  ensure  that 
random  alcohol  tests  conducted  under 
this  part  are  unannounced  and  that  the 
dates  for  administering  random  tests  are 
spread  reasonably  throughout  the 
calendar  year. 

(h)  Each  employer  shall  require  that 
each  covered  employee  who  is  notified 
of  selection  for  random  alcohol  testing 
proceeds  to  the  test  site  immediately; 
provided,  however,  that  if  the  employee 
is  performing  a  safety-sensitive  function 
at  the  time  of  the  notification,  the 
employer  shall  instead  ensure  that  the 
employee  ceases  to  perform  the  safety- 
sensitive  function  and  proceeds  to  the 
testing  site  as  soon  as  pmssible. 

(i)  A  covered  employee  shall  only  be 
randomly  tested  while  the  employee  is 
performing  safety-sensitive  functions; 
just  before  the  employee  is  to  perform 
safety-sensitive  functions;  or  just  after 
the  employee  has  ceased  performing 
such  functions. 

§  654.37  Reasonable  suspicion  testing. 

(a)  An  employer  shall  require  a 
covered  employee  to  submit  to  an 
alcohol  test  when  the  employer  has 


reasonable  suspicion  to  believe  that  the 
employee  has  violated  the  prohibitions 
in  this  part. 

(b)  The  employer’s  determination  that 
reasonable  suspicion  exists  to  require 
the  covered  employee  to  undergo  an 
alcohol  test  shall  be  based  on  specific, 
contemporaneous,  articulable 
observations  concerning  the  app>earance. 
behavior,  speech  or  body  odors  of  the 
employee.  The  required  observations 
shall  be  made  by  a  supervisor  who  is 
trained  in  detecting  the  symptoms  of 
alcohol  misuse.  ’The  supervisor  who 
makes  the  determination  that  reasonable 
suspicion  exists  shall  not  conduct  the 
breath  alcohol  test  on  that  employee. 

(c)  Alcohol  testing  is  authorized  by 
this  section  only  if  the  observations 
required  by  paragraph  (b)  of  this  section 
are  made  during,  just  preceding,  or  just 
after  the  period  of  the  work  day  that  the 
covered  employee  is  required  to  be  in 
complimce  with  this  part.  An  employer 
may  direct  a  covered  employee  to 
undergo  reasonable  suspicion  testing  for 
alcohol  only  while  the  employee  is 
performing  safety-sensitive  functions; 
just  before  the  employee  is  to  perform 
safety-sensitive  functions;  or  just  after 
the  employee  has  csased  performing 
such  functions. 

(dKl)  If  a  test  required  by  this  section 
is  not  administered  within  two  hours 
following  the  determination  under 
paragraph  (b)  of  this  section,  the 
employer  shall  prepare  and  maintain  on 
file  a  record  stating  the  reasons  the  test 
was  not  promptly  administered.  If  a  test 
required  by  this  section  is  not 
administered  within  eight  hours 
following  the  determination  imder 
paragraph  (b)  of  thjs  section,  the 
employer  shall  cease  attempts  to 
administer  an  alcohol  test  and  shall 
state  in  the  record  the  reasons  for  not  * 
administering  the  test. 

(2)  Notwithstanding  the  absence  of  a 
reasonable  suspicion  alcohol  test  under 
this  section,  an  ^nployer  shall  not 
permit  a  covered  employee  to  report  for 
duty  or  remain  on  duty  requiring  tbe 
performance  of  safety-sensitive 
functions  while  the  employee  is  under 
the  influence  of  or  impaired  by  alcohol, 
as  shown  by  the  behavioral,  speech,  or 
performance  indicators  of  alcohol 
misuse,  nor  shall  an  employer  permit 
the  covered  employee  to  perform  or 
continue  to  perform  safety-sensitive 
functions,  until: 

(i)  An  alcohol  test  is  administered  and 
the  employee’s  alcohol  concentration 
measures  less  than  0.02  percent:  or 

(ii)  The  start  of  the  employee’s  next 
regularly  scheduled  duty  period,  but  not 
less  than  8  hours  following  the 
determination  under  paragraph  (b)  of 
this  section  that  there  is  reasonable 


suspicion  to  believe  that  the  emplo)ree 
has  violated  the  prohibitions  in  this 
part.  ' 

(3)  Except  ar  provided  in  paragraph 

(d)(2).  no  employer  shall  take  any  action 
under  this  part  against  a  covered 
employee  based  solely  on  the 
employee’s  behavior  and  appearance  in 
the  absence  of  an  alcohol  test.  This  does 
not  prohibit  an  employer  with  the' 
authority  independent  of  this  part  from 
taking  any  action  otherwise  consistent 
with  law. 

§  654.39  Return  to  duty  testing. 

Each  employer  shall  ensure  that 
before  a  covert  employee  returns  to 
duty  requiring  the  performance  of  a 
safety-sensitive  function  after  engaging 
in  conduct  prohibited  by  subpart  B  of 
this  part,  the  employee  shall  undergo  a 
return  to  duty  alcohol  test  with  a  result 
indicating  an  alcohol  concentration  of 
less  than  0.02.  (See  §654.75) 

§  654.41  Follow-up  testing. 

(a)  Follow-up  testing  shall  be 
conducted  when  the  employee  is 
performing  safety-sensitive  functions: 
just  before  the  employee  is  to  perform 
safety-sensitive  functions;  or  just  after 
the  employee  has  ceased  jjerforming 
such  functions. 

(b)  Following  a  det^mination  under 
§  654.75(b)  that  a  covered  employee  is 
in  need  of  assistance  in  resolving 
problems  associated  with  alcohol 
misuse,  each  employer  shall  ensure  that 
the  employee  is  subject  to  unannounced 
follow-up  testing  as  directed  by  a 
substance  abuse  professional  in 
accordance  with  the  provisions  of 
§654.75(c)(2)(ii). 

§  654.43  Retesting  of  covered  employees 
with  an  alcohol  concentration  of  0.02  or 
greater  but  less  than  0.04. 

Each  employer  shall  retest  a  covered 
employee  to  ensure  compliance  with  the 
provisions  of  §654.65,  if  the  employer 
chooses  to  permit  the  employee  to 
perform  a  safety-sensitive  function 
within  8  hours  following  the 
administration  of  an  alcohol  test 
indicating  an  alcohol  concentration  of 
0.02  or  greater  but  less  than  0:04. 

Subpa^  D — Administrative 
Requirements 

§  654.51  Retention  of  records. 

(a)  General  requirement.  Each 
employer  shall  maintain  records  of  its 
alcohol  misuse  prevention  program  as 
provided  in  this  section.  The  records 
shall  be  maintained  in  a  secure  location 
with  controlled  access. 

(b)  Period  of  retention.  Each  employer 
shall  maintain  the  records  in  accordance 
with  the  following  schedule: 
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(1)  Five  years.  Records  of  employee 
alcohol  test  results  with  results 
indicating  an  alcohol  concentration  of 
0.02  or  greater,  documentation  of 
refusals  to  take  required  alcohol  tests, 
calibration  documentation,  and 
employee  evaluation  and  referrals  shall 
he  maintained  for  a  minimum  of  five 
years.  Each  employer  shall  maintain  a 
copy  of  its  annual  MIS  report(s)  for  a 
minimum  of  five  years. 

(2)  Two  years.  Records  related  to  the 
collection  process  (except  calibration  of 
EBT's)  and  training  shall  be  maintained 
for  a  minimum  of  two  years. 

(3)  One  year.  Records  of  all  test  results 
less  than  0.02  shall  be  maintained  for  a 
minimum  of  one  year. 

(c)  Types  of  records.  The  following 
specific  records  shall  be  maintained. 

(1)  Records  related  to  the  collection 
process: 

(1)  Collection  logbooks,  if  used. 

(ii)  Documents  relating  to  the  random 
selection  process. 

(iii)  Calibration  documentation  for 
evidential  breath  testing  devices. 

(iv)  Documentation  of  breath  alcohol 
technician  training. 

(v)  Documents  generated  in 
connection  with  decisions  to  administer 
reasonable  suspicion  alcohol  tests. 

(vi)  Documents  generated  in 
connection  with  decisions  on  post¬ 
accident  tests. 

(vii)  Documents  verifying  existence  of 
a  medical  explanation  of  the  inability  of 
a  covered  employee  to  provide  adequate 
breath  for  testing. 

(2)  Records  related  to  test  results: 

(i)  The  employer’s  copy  of  the  alcohol 
test  form,  including  the  results  of  the 
test. 

(ii)  Documents  related  to  the  refusal  of 
any  covered  employee  to  submit  to  an 
alcohol  test  required  by  this  part. 

(iii)  Documents  presented  by  a 
covered  employee  to  dispute  the  result 
of  an  alcohol  test  administered  imder 
this  part. 

(3)  Records  related  to  other  violations 
of  this  part. 

(4)  Records  related  to  evaluations: 

(i)  Records  pertaining  to  a 
determination  by  a  substance  abuse 
professional  concerning  a  covered 
employee’s  need  for  assistance. 

(ii)  Records  concerning  a  covered 
employee’s  compliance  with  the 
recommendations  of  the  substance 
abuse  professional. 

(5)  Copies  of  annual  MIS  reports 
submitted  to  FTA. 

(6)  Records  related  to  education  and 
training: 

(i)  Materials  on  alcohol  misuse 
awareness,  including  a  copy  of  the 
employer’s  policy  on  alcohol  misuse. 


(ii)  Documentation  of  compliance 
with  the  requirements  of  §  654.71  of  this 
part. 

(iii)  Documentation  of  training 
provided  to  supervisors  for  the  purpose 
of  qualifying  the  supervisors  to  make  a 
determination  concerning  the  need  for 
alcohol  testing  based  on  reasonable 
suspicion. 

(iv)  Certification  that  any  training 
conducted  under  this  part  complies 
with  the  requirements  for  such  training. 

§  654.53  Reporting  of  results  In  a 
management  Information  system. 

(а)  Each  recipient  shall  submit  to  the 
FTA  Office  of  Safety  and  Security  by 
March  15  of  each  year  a  report  covering 
the  previous  calendar  year  (January 
through  December  31),  siunmarizing  the 
results  of  its  alcohol  misuse  prevention 
proCTam. 

(hj  Each  recipient  shall  ensiue  the 
accuracy  and  timeUness  of  each  report 
submitted  by  an  employer,  consortium, 
joint  enterprise,  or  by  a  third  party 
service  provider  acting  on  thti 
employer’s  behalf. 

(c)  Each  report  that  contains 
information  on  an  alcohol  screening  test 
result  of  0.02  or  greater  or  a  violation  of 
the  alcohol  misuse  provisions  of  this 
part  shall  include  the  following 
informational  elements: 

(1)  Number  of  FTA  covered 
employees  by  employee  category. 

(2) (i)  Number  of  screening  tests  by 
type  of  test  and  employee  category. 

(ii)  Number  of  confirmation  tests,  by 
type  of  test  and  employee  category.  ' 

(3)  Niunber  of  confirmation  alcohol 
tests  indicating  an  alcohol  concentration 
of  0.02  or  greater  but  less  than  0.04,  by 
type  of  test  and  employee  category. 

(4)  Number  of  confirmation  alcohol 
tests  indicating  an  alcohol  concentration 
of  0.04  or  greater,  by  type  of  test  and 
employee  category. 

(5)  Number  of  persons  denied  a 
position  as  a  covered  employee 
following  a  pre-employment  alcohol  test 
indicating  an  alcohol  concentration  of 
0.04  or  greater. 

(б)  Number  of  covered  employees 
with  a  confirmation  alcohol  test 
indicating  an  alcohol  concentration  of 
0.04  or  greater  who  were  returned  to 
duty  in  covered  positions  during  the 
reporting  period  (having  complied  with 
the  recommendation  of  a  substance 
abuse  professional  as  described  in 
§654.75). 

(7)  Number  of  fatal  and  nonfatal 
accidents  which  resulted  in  a  post¬ 
accident  alcohol  test  indicating  an 
alcohol  concentration  of  0.04  or  greater. 

(8)  Number  of  fatalities  resulting  from 
accidents  which  resulted  in  a  post¬ 
accident  alcohol  test  indicating  an 
alcohol  concentration  of  0.04  or  greater. 


(9)  Number  of  covered  employees 
who  were  found  to  have  violated  other 
provisions  of  subpart  B  of  this  part  and 
the  action  taken  in  response  to  the 
violation. 

(10)  Number  of  covered  employees 
who  were  administered  alcohol  and 
drug  tests  at  the  same  time,  with  a 
positive  drug  test  result  and  an  alcohol 
test  result  indicating  an  alcohol 
concentration  of  0.04  or  greater. 

(11)  Number  of  covered  employees 
who  refused  to  submit  to  a  random 
alcohol  test  required  imder  this  part. 

(12)  Number  of  covered  employees 
who  refused  to  submit  to  a  non-random 
alcohol  test  required  under  this  part. 

(13)  Number  of  supervisors  who  have 
received  training  during  the  reporting 
period  in  determining  the  existence  of 
reasonable  suspicion  of  alcohol  misuse. 

(14)  Identification  of  FTA  funding 
source(s). 

(d)  Each  report  with  no  screening  test 
results  of  0.02  or  greater  or  violations  of 
the  alcohol  misuse  provisions  of  this 
part  shall  include  the  following 
informational  elements.  (This  report 
may  only  be  submitted  if  the  program 
results  meet  these  criteria.) 

(1)  Number  of  FTA  covered 
employees. 

(2)  Number  of  alcohol  tests  conducted 
with  results  less  than  0.02  by  type  of 
test  and  employee  category. 

(3)  Number  of  employees  with  a 
confirmation  alcohol  test  indicating  an 
alcohol  concentration  of  0.04  or  greater 
who  were  returned  to  duty  in  a  covered 
position  during  the  reporting  period. 

(4)  Number  of  covered  employees 
who  refused  to  submit  to  a  random 
alcohol  test  required  under  this  part. 

(5)  Number  of  covered  employees 
who  refused  to  submit  to  a  non-random 
alcohol  test  required  under  this  part. 

(6)  Number  of  supervisors  who  have 
received  training  during  the  reporting 
period  in  determining  ^e  existence  of 
reasonable  suspicion  of  alcohol  misuse. 

(7)  Identification  of  FTA  funding 
source(s). 

§  654.55  Access  to  facilities  and  records. 

(a)  Except  as  required’by  law  or 
expressly  authorized  or  required  in  this 
section,  no  employer  shall  release 
covered  employee  information  that  is 
contained  in  records  required  to  be 
maintained  under  §  654.51. 

(b)  A  covered  employee  is  entitled, 
upwi  written  request,  to  obtain  copies  of 
any  records  pertaining  to  the  employee’s 
use  of  alcohol,  including  any  records 
pertaining  to  his  or  her  alcohol  tests. 
The  employer  shall  promptly  provide 
the  records  requested  by  the  employee. 
Access  to  an  employee’s  records  shall 
not  be  contingent  upon  payment  for 
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records  other  than  those  specifically 
requested. 

(c)  Each  employer  shall  permit  access 
to  all  facilities  utilized  in  complying 
with  the  requirements  of  this  part  to  the 
Secretary  of  Transportation,  any  DOT 
agency  with  regulatory  authority  over 
the  empIo3rer  or  any  of  its  covered 
employees  or  to  a  State  oversight  agency 
authorized  to  oversee  rail  fixed 
guideway  systems. 

(d)  Each  employer  shall  make 
available  copies  of  all  results  for 
employer  alcchol  testing  conducted 
under  this  part  and  any  other 
information  pertaining  to  the  employer’s 
alcohol  misuse  prevention  program, 
when  requested  by  the  Sectary  of 
Transportation,  or  any  DCXT  agency  with 
regulatory  authority  over  the  employer 
or  cmvered  employee,  or  to  a  State 
oversight  agency  authorized  to  oversee 
rail  fixed  guideway  systems. 

(e)  When  requested  by  the  National 
Transportation  Safety  Board  as  part  of 
an  accident  investigation,  employers 
shall  disclose  information  related  to  the 
employer’s  administration  of  a  post¬ 
accident  alcohol  test  administwed 
following  the  accident  under 
investigation. 

(f)  Records  shall  be  made  available  to 
a  subsequent  employer  upon  receipt  of 
written  request  from  the  covered 
employee.  Disclosure  by  the  subsequent 
employer  is  permitted  only  as  expressly 
authorized  by  the  terms  of  the 
employee’s  request. 

(g)  An  employer  may  disclose 
information  required  to  be  maintained 
under  this  part  pertaining  to  a  covered 
employee  to  the  employee  or  the 
decisionmaker  in  a  lawsuit,  grievance, 
or  other  proceeding  initiated  by  or  on 
behalf  of  the  individual,  and  arising 
from  the  results  of  an  alcohol  test 
administered  under  this  part,  or  from 
the  employer’s  determination  that  the 
employee  engaged  in  conduct 
prohibited  by  subpart  B  of  this  part 
(including,  but  not  limited  to,  a  worker’s 
compensation,  unemployment 
compensation,  or  other  proceeding 
relating  to  a  benefit  sought  by  the 
employee). 

(h)  An  employer  shall  release 
information  regarding  a  covered 
employee’s  records  as  directed  by  the 
specific,  written  consent  of  the 
employee  authorizing  release  of  the 
information  to  an  identified  person. 
Releeise  of  such  information  by  the 
person  receiving  the  information  is 
permitted  only  in  accordance  with  the 
terms  of  the  employee’s  consenL 


Subpart  E— Consequences  for 
Employees  Engaging  in  Aleohoi- 
reiated  Conduct 

§  654.61  Removal  from  safety-sensitive 
function. 

Except  as  provided  in  subpart  F  of 
this  part,  no  employer  shall  permit  any 
covered  employee  to  perform  safety- 
sensitive  functions  if  the  employee  has 
engaged  in  conduct  prohibited  by 
subpart  B  of  this  part  or  an  alcohol 
misuse  rule  of  another  DOT  agency.. 

§  654.63  Required  evaluation  and  testing. 

No  employer  shall  permit  any  covered 
employee  who  has  engaged  in  conduct 
prohibited  by  subpart  B  of  this  part  to 
perform  safety-sensitive  functions 
unless  the  employee  has  met  the 
requirements  of  §  664.75. 

§654.65  Other alcohol-relaled conduct 

(a)  No  employer  shall  permit  a 
covered  employee  tested  under  the 
provisions  of  subpart  C  of  this  part  who 
is  found  to  have  an  alcohol 
concentration  of  0.02  or  greater  but  less 
than  0.04  to  perform  or  continue  to 
perform  safety-sensitive  functions,  until: 

(1)  'The  employee’s  alcohol 
concentration  measures  less  than  0.02; 
or 

(2)  The  start  of  the  employee’s  next 
regularly  scheduled  duty  period,  but  not 
less  than  eight  hours  following 
administration  of  the  test. 

(b)  Except  as  provided  in  paragraph 
(a)  of  this  section,  no  employer  ^aU 
take  any  action  under  this  part  against 
an  employee  based  solely  on  test  results 
showing  an  alcohol  concentration  less 
than  0.04.  This  does  not  prohibit  an 
employer  with  authority  independent  of 
this  part  from  taking  any  action 
otherwise  consistent  with  law. 

Subpart  F— Alcohol  Misuse 
Information,  Training,  and  Referral 

§  654.71  Employer  obligirtion  to 
promulgate  a  policy  on  the  misuse  of 
alcohol. 

(a)  General  requirements.  Each 
employer  shall  provide  educational 
materials  that  explain  the  requirmnents 
of  this  part  and  the  employer’s  policies 
and  procedures  with  resp^  to  meeting 
those  requirements.  The  policy  shall  be 
adopted  by  the  employer’s  governing 
board. 

(1)  The  employer  shall  ensure  that  a 
copy  of  these  materials  is  distributed  to 
each  covered  employee  prior  to  the  start 
of  alcohol  testing  under  this  section  of 
the  employer’salcohol  misuse 
prevention  program  and  to  each  person 
subsequently  hired  or  transferred  to  a 
covered  position. 


(2)  Each' employer  diall  provide 
written  notice  to  every  covered 
employee  and  to  representatives  of 
employee  organizaticms  of  the 
availability  of  this  information. 

(b)  Required  content.  The  materials  to 
be  made  available  to  covered  employees 
shall  include  detailed  discussion  of  at 
least  the  following: 

(1)  The  identity  of  the  person 
designated  by  the  employer  to  answer 
employee  questions  about  the  materials. 

(2)  The  categories  of  employees  who 
are  subject  to  &e  provisions  of  this  part. 

(3)  Sufiicient  information  about  the 
safety-sensitive  functions  performed  by 
those  employees  to  make  clear  what 
period  of  the  woric  day  the  covered 
employee  is  required  to  be  in 
compliance  with  this  part. 

(4)  Specific  information  concerning 
employee  conduct  that  is  prohibited  by 
this  part. 

(5j  The  circumstances  imder  which  a « 
covered  employee  will  be  tested  for 
alcohol  under  this  part. 

(6)  The  procedures  that  will  be  used 
to  test  for  the  presence  of  alcohol, 
protect  the  employee  and  the  integrity 
of  the  breath  testing  process,  safeguard 
the  validity  of  the  test  results,  and 
ensure  that  those  results  are  attributed 
to  the  correct  employee. 

(7)  The  requirement  that  a  covered 
employee  submit  to  alcohol  tests 
administered  in  accordance  with  this 
part. 

(8)  An  explanation  of  what  constitutes 
a  refusal  to  submit  to  an  alcohol  test  and 
the  attendant  consequences. 

(9)  The  consequences  for  covered 
employees  found  to  have  violated  the 
prohibitions  imposed  under  subpart  B. 
including  the  requirement  that  the 
employee  be  removed  immediately  from 
safety-sensitive  functions,  and  the 
procedures  under  §654.75  of  this  part. 

(10)  The  consequences  for  covered 
employees  found  to  have  an  alcohol 
concentration  of  0.02  or  greater  but  less 
than  0.04. 

(11)  Information  concerning  the 
effects  of  alcohol  misuse  on  an 
individual’s  health,  work,  and  personal 
life;  signs  and  symptoms  of  an  alcc^ol 
problem  (the  employee’s  or  a 
coworl^r’s);  and  available  methods  of 
intervening  when  an  alcohol  problem  is 
suspected,  including  confrontation, 
referral  to  any  available  EAP,  and/or 
referral  to  management. 

(c)  Optional  provisions.  The  materials 
supplied  to  covered  employees  may  also 
include  information  on  additional 
employer  policies  with  respect  to  the 
use  or  possession  of  alcohol,  including 
any  consequences  for  an  employee 
found  to  have  a  specified  alcohol 
concentration,  that  are  based  on  the 
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employer’s  authority  independent  of 
this  part.  Any  such  additional  policies 
or  consequences  shall  be  clearly  and 
obviously  described  as  being  based  on 
independent  authority. 

§  654.73  Training  for  supervisors. 

Every  employer  shall  ensure  that 
supervisors  designated  to  determine 
whether  reasonable  suspicion  exists  to 
require  a  covered  employee  to  undergo 
alcohol  testing  imder  §  654.37  receive  at 
least  60  minutes  of  training  on  the 
physical,  behavioral,  speech,  and 
performance  indicators  of  probable 
alcohol  misuse. 

§  654.75  Referral,  evaluation,  and 
treatment 

(a)  Each  covered  employee  who  has 
engaged  in  conduct  prohibited  by 
subp€irt  B  of  this  part  shall  be  advised 
by  the  employer  of  the  resources 
available  to  the  employee  in  evaluating 
and  resolving  problems  associated  with 
the  misuse  of  alcohol,  including  the 
names,  addresses,  and  telephone 
numbers  of  substance  abuse 
professionals  and  counseling  and 
treatment  programs. 

(b) ^  Each  covered  employee  who 
engages  in  conduct  prohibited  under 
subpart  B  shall  be  evaluated  by  a 
substance  abuse  professional  who  shall 
determine  what  assistance,  if  any,  the 
employee  needs  in  resolving  problems 
associated  with  alcohol  misuse. 

(c) (1)  Before  a  covered  employee 
returns  to  duty  requiring  the 
performance  of  a  safety-sensitive 
function  after  engaging  in  conduct 
prohibited  by  subpart  B  of  this  part,  the 
employee  shall  undergo  a  retium  to  duty 
alcohol  test  with  a  result  indicating  an 
alcohol  concentration  of  less  than  0.02. 
In  addition,  the  substance  abuse 
professional  may  recommend  that  the 
employee  be  subject  to  a  return  to  duty 
drug  test,  performed  in  accordance  with 
49  CFR  part  40. 

(2)  In  addition,  each  covered 
employee  identified  as  needing 
assistance  in  resolving  problems 
associated  with  alcohol  misuse: 

(i)  Shall  be  evaluated  by  a  substance 
abuse  professional  to  determine  that  the 
employee  has  properly  followed  any 
rehabilitation  program  prescribed  under 
paragraph  (b)  of  this  section,  and 

(ii)  Shall  be  subject  to  unannounced 
follow-up  alcohol  testing  administered 
by  the  employer  following  the 
employee’s  return  to  duty.  The  number 
and  fr^uency  of  such  follow-up  testing 
shall  be  as  directed  by  the  substance 
abuse  professional,  and  consist  of  at 
least  six  tests  in  the  first  12  months 
following  the  employee’s  return  to  duty. 
In  addition,  follow  up  testing  may 


include  testing  for  drugs  ,  as  directed  by 
the  substance  abuse  professional,  to  be 
performed  in  accordance  with  of  49  CFR 
part  40.  Follow-up  testing  shall  not 
exceed  60  months  from  the  date  of  the 
employee’s  return  to  duty.  The 
substance  abuse  professional  may 
terminate  the  requirement  for  follow-up 
testing  at  any  time  after  the  first  six  tests 
have  been  administered,  if  the  substance 
abuse  professional  determines  that  such 
testing  is  no  longer  necessary. 

(d)  Evaluation  and  rehabilitation  may 
be  provided  by  the  employer,  by  a 
substance  abuse  professional  under 
contract  with  the  employer,  or  by  a 
substance  abuse  professional  not 
affiliated  with  the  employer.  The  choice 
of  substance  abuse  professional  and 
assignment  of  costs  shall  be  made  in 
accordance  with  employer/employee 
agreements  and  employer  policies. 

(e)  The  employer  shall  ensure  that  a 
substance  abuse  professional  who 
determines  that  a  covered  employee 
requires  assistance  in  resolving 
problems  with  alcohol  misuse  does  not 
refer  the  employee  to  the  substance 
abuse  professional’s  private  practice 
from  which  the  substance  abuse 
professional  receives  remuneration  or  to 
a  person  or  organization  in  which  the 
substance  abuse  professional  has  a 
financial  interest.  This  paragraph  does 
not  prohibit  a  substance  abuse 
professional  from  referring  an  employee 
for  assistance  provided  through — 

(1)  A  public  agency,  such  as  a  State, 
county,  or  municipality; 

(2)  The  employer  or  a  person  under 
contract  to  provide  treatment  for  alcohol 
problems  on  behalf  of  the  employer; 

(3)  The  sole  source  of  therapeutically 
appropriate  treatment  under  the 
employee’s  health  insurance  program; 
or 

(4)  The  sole  source  of  therapeutically 
appropriate  treatment  reasonably 
accessible  to  the  employee. 

(f)  The  requirements  of  this  section 
with  respect  to  referral,  evaluation,  and 
rehabilitation,  do  not  apply  to 
applicants  who  refuse  to  submit  to  a 
pre-employment  alcohol  test  or  who 
have  a  pre-employment  alcohol  test 
with  a  result  indicating  an  alcohol 
concentration  of  0.04  or  greater. 

Subpart  G — Compliance 

§  654.81  Compliance  a  condition  of  FTA 
financial  assistance. 

(a)  General.  A  recipient  may  not  be 
eligible  for  Federal  financial  assistance 
under  section  3,  9,  or  18  of  the  Federal 
Transit  Act,  as  amended,  or  under 
section  103te)(4)  of  title  23  of  the  United 
States  Code  if  a  recipient  fails  to 
establish  and  implement  an  alcohol 


misuse  prevention  program  as  required 
by  this  part.  Failure  to  certify 
compliance  with  these  requirements,  as 
specified  in  §  654.83,  will  result  in  the 
suspension  of  a  grantee’s  eligibility  for 
Federal  funding. 

(b)  Criminal  violation.  A  recipient  is 
subject  to  criminal  sanctions  and  fines 
for  false  statements  or 
misrepresentations  tmder  §  1001  of  title 
18  of  the  United  States  Code. 

(c)  State’s  role.  Each  State  shall  certify 
compliance  on  behalf  of  its  section  3, 9 
or  18  subrecipients,  as  applicable, 
whose  grant  ^e  State  administers.  In  so 
certifying,  the  State  shall  ensure  that 
each  subrecipient  is  complying  with  the 
requirements  of  this  part.  A  section  3,  9 
or  18  subrecipient,  through  the 
administering  State,  is  subject  to 
suspension  of  fuifding  from  the  State  if 
such  subrecipient  is  not  in  compliance 
with  this  part. 

§  654.83  Requirement  to  certify 
compliance. 

(a)  A  recipient  of  FTA  financial 
assistance  shall  certify  annually  to  the 
applicable  FTA  Regional  Office 
compliance  with  the  requirements  of 
this  part,  including  the  training 
requirements.  Large  operators  shall 
certify  compliance  initially  by  January 

1. 1995.  Small  operators  and  States  shall 
certify  compliance  initially  by  Jeinuary 

1. 1996. 

(b)  A  certification  must  be  authorized 
by  the  organization’s  governing  board  or 
other  authorizing  official,  and  must  be 
signed  by  a  party  specifically  authorized 
to  do  so.  A  certification  must  comply 
with  the  applicable  sample  certification 
provided  in  Appendix  A  to  this  part. 

Appendix  A  to  Part  654 — Sample 
Certifications  of  Compliance 

This  Appendix  contains  two  separate 
examples  of  certification  language.  The  first 
example  consists  of  the  generally  applicable 
certification  language.  Example  II  should  be 
used  by  employers  who  are  covered  by 
Federal  Railroad  Administration's  alcohol 
misuse  prevention  program  regulations. 

1 

(a)  For  recipients  who  are  large  or  small 
operators 

I,  (name),  (title),  certify  that  (name  of 
recipient)  and  its  contractors,  as  required,  for 
(name  of  recipient),  has  established  and 
implemented  an  alcohol  misuse  prevention 
program  in  accordance  with  the  terms  of  49 
CFR  part  654. 

(b)  For  States  certifying  on  behalf  of  its 
subrecipients  and  their  contractors 

1,  (name,  title)  on  behalf  of  (STATE)  certify 
that  the  entities  on  the  attached  list  of 
Federal  Transit  Act  subrecipients  operating 
in  this  State,  have  established  and 
implemented  alcohol  misuse  prevention 
programs  in  accordance  with  the  terms  of  49 
CFR  part  654. 
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II 

The  text  of  the  certification  of  an  employer 
that  provides  commuter  rail  transportation 
service  regulated  by  the  Federal  Railroad 
Administration  shall  be  as  follows: 


I,  (name),  (title),  certify  that  (name  of 
recipient)  and  its  contractors,  as  required,  for 
(name  of  recipient),  has  an  alcohol  misuse 
prevention  program  that  meets  the 
requirements  of  the  Federal  Railroad 
Administration’s  regulations  fw  employees 
regulated  by  the  Federal  Railroad 


Administration,  and  has  established  and 
implemented  an  alcohol  misuse  prevention 
program  in  accordance  with  the  terms  of  49 
CFR  part  654  for  all  other  covered  employees 
who  perform  safety-sensitive  functicms. 

BILUNO  CODE  StlO-ST-^ 
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APPENDIX  B  TO  Wm  654  -  ALCOHOL  TESTING  MANAGO^ENT  INFORMATION  SYSTEM 

fMtSl  DATA  cni  I  FrmnN  form 


INSTRUCTIONS 

The  following  instructions  are  to  be  used  as  a  guide  for  completing  the  alcohol  testing 
information  in  the  Federal  Transit  Administration  (FTA)  Alcohol  Testing  MIS  Data  Collection  Form. 
These  instructions  outline  and  explain  the  information  requested  and  indicate  the  probable 
sources  for  this  information.  A  sample  testing  results  table  with  a  narrative  explanation  is 
provided  on  pages  iii-iv  as  an  example  to  facilitate  the  process  of  completing  the  form  correctly. 

This  reporting  form  includes  six  sections.  Collectively,  these  sections  address  the  data  elements 
required  in  the  FTA  and  the  U.S.  Department  of  Transportation  (DOT)  alcohol  testing  regulations. 
The  six  sections,  the  page  number  for  the  instructions,  and  the  page  location  on  the  reporting 
form  are: 

Reporting 


Instructions  Form 

Section  Page  Page 

A.  EMPLOYER  INFORMATION  i  1 

B.  COVERED  EMPLOYEES  i  2 

C.  ALCOHOL  TESTING  INFORMATION  li-lv  3-4 

D.  OTHER  ALCOHOL  TESTING/PROGRAM  INFORMATION  v  5 

E.  ALCOHOL  TRAINING/EDUCATION  v  5 

F.  FTA  FUNDING  SOURCES  v  5 


Page  1  EMPLOYER  INFORMATION  (Section  A)  requires  the  year  covered  by  this  report, 
the  agency  name  for  which  the  report  is  done,  a  current  address,  a  person’s  name 
and  phone  number  to  contact  if  there  are  any  questions  about  the  report.  Beiow 
this,  information  must  be  entered  for  the  consortium  used  (if  applicable).  Finally, 
a  signature,  title  and  date  are  required  certifying  the  correctness  and 
completeness  of  the  form.  Note:  A  separate  report  must  be  submitted  by  each 
FTA  recipient  for  each  of  its  contract  service  and  contract  maintenance  providers 
covered  by  the  FTA  alcohol  testing  regulation. 

Page  2  COVERED  EMPLOYEES  (Section  B)  requires  a  count  for  each  employee  category 
that  must  be  tested  under  the  FTA  alcohol  testing  regulation.  The  employee 
categories  are:  Revenue  Service  Vehicle  Operation,  Revenue  Service  Vehicle  and 
Equipment  Maintenance,  Revenue  Service  Vehicle  Control/Dispatch,  Commercial 
Driver  License  (CDL)  Holders  who  operate  Non-Revenue  Service  Vehicles,  and 
Security  Personnel  who  carry  Firearms.  The  most  likely  source  for  this  Information 
is  the  employer’s  personnel  department.  These  counts  should  be  based  on  the 


i 
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recipient's  or  contractor’s  records  for  the  reported  year.  The  TOTAL  is  a  count  of 
ail  covered  employees  for  all  categories  combined,  i.e.,  the  sum  of  the  columns. 

I 

Page  3  ALCOHOL  TESTING  INFORMATION  (Section  C)  requires  information  for  alcohol 
testing  by  category  of  testing.  All  numbers  entered  Into  the  pre-employment 
category  section  of  the  table  should  be  separated  Into  the  category  of 
employment  for  which  the  person  was  applying  or  transferring.  The  other 
categories  are  for  employee  testing  and  require  information  for  employees  in 
covered  positions  only.  Each  part  of  this  table  must  be  completed  for  each 
category  of  testing.  These  categories  include:  (1)  random,  (2)  post-accident,  (3) 
reasonable  suspicion,  (4)  return  to  duty,  and  (5)  follow-up  testing.  These  numbers 
do  not  include  refusals  for  testing.  A  sample  section  of  the  table  with  example 
numbers  is  presented  on  page  iv. 

Four  types  of  information  are  necessary  to  complete  this  table.  The  first  blank 
column  with  the  heading  "NUMBER  OF  SCREENING  TESTS,"  requires  a  count  for 
all  screening  tests  conducted  for  each  employee  category.  The  second  blank 
column  with  the  heading  "NUMBER  OF  CONFIRMATION  TESTS,"  requires  a  count 
for  all  confirmation  alcohol  tests  performed  for  each  employee  category. 

The  third  blank  column  with  the  heading  "NUMBER  OF  CONFIRMATION  TEST 
RESULTS  EQUAL  TO  0.02,  BUT  LESS  THAN  0.04,"  requires  a  count  for  each 
employee  category  of  completed  alcohol  tests  that  resulted  in  an, alcohol 
concentration  equal  to  or  greater  than  0.02,  but  less  than  0.04. 

The  fourth  blank  column  with  the  heading  "NUMBER  OF  CONFIRMATION  TEST 
RESULTS  EQUAL  TO  OR  GREATER  THAN  0.04,"  requires  a  count  for  each 
employee  category  of  completed  alcohol  tests  that  resulted  in  an  alcohol 
concentration  equal  to  or  greater  than  0.04.  Note:  For  return  to  duty  testing,  a 
confirmation  result  equal  to  or  greater  than  0.02  is  a  violation  of  the  alcohol  rule. 
Therefore,  if  the  number  of  results  equal  to  or  greater  than  0.04  is  unknown,  you 
may  report  all  results  in  the  third  column  of  the  taMe. 

Each  column  in  the  table  should  be  added  and  the  answer  entered  In  the  row 
marked  ’;jOTAL". 

A  sample  table  is  provided  on  page  iv  with  example  numbers. 

Page  3  Below  the  part  of  the  table  containing  pre-employment  testing  information  are 
three  boxes.  This  Information  should  be  available  from  the  safety  program 
manager  or  the  alcohol  program  manager. 

1 )  "Number  of  persons  denied  a  position  as  a  covered  employee  following  a  pre¬ 
employment  alcohol  test  indicating  an  alcohol  concentration  of  0iO4  or  greater*. 
This  is  a  count  of  those  persons  who  were  not  placed  in  a  covered  position 
because  they  took  a  breath  test  that  resulted  in  an  alcohol  concentration  of  0.04 
or  higher. 


ii 
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2)  ''Number  of  aoctdents,  as  defmed  by  the  FTA  alcohol  testing  regulation^  which 
resulted  in  a  post-acckJent  alcohol  lest  indicatmg  an  alcohol  concentrafion  of  0.04 
or  greater".  This  is  a  count  of  fatal  and  non-fatal  accidents  which  resulted  in  post¬ 
accident  breath  alcohol  tests  indicating  a  concentration  of  0.04  or  greater  for  any 
employees  involved  in  the  accident. 

3)  "Number  of  fatalities  resulting  from  accidents  which  resulted  in  a  post-aoddent 
alcohol  test  mdicating  an  dcohol  concentration  of  0.04  or  greater".  This  is  a  count 
of  fatalities  in  aa:idents  which  resulted  in  post-accident  alcohol  tests  indicating  a 
concentration  of  0.04  or  greater  for  any  employees  Involved  in  the  fatal  accidents. 

Page  4  Following  the  table  that  summarizes  ALCOHOL  TESTING  INFORMATION,  you 
must  provide  the  mimber  of  employees  who  engaged  in  alcohol  misuse  who  were 
returned  to  duty  in  a  covered  position  during  this  reporting  period  (having 
complied  wvitti  the  recommendations  of  a  substance  abuse  professional  as 
described  FTA  regulations).  This  information  should  be  available  from  the 
personnel  office  and/or  alcohol  program  manager. 

SAMPLE  APPLICANT  TEST  RESULTS  TABLE 


The  following  example  Is  for  Section  C,  ALCOHOL  TESTING  INFORMATION,  which  summarizes 
pre-employment  testing  results.  The  procedures  detailed  here  also  apply  to  the  other  categories 
of  testing  in  Section  C  which  require  you  to  summarize  testing  results  for  employees.  This 
example  uses  the  categories  "Revenue  Vehicle  Operation"  and  "Armed  Security  Personnel"  to 
Illustrate  the  procedures  for  completing  this  section. 


Screening  tests  were  performed  on  1 57  job  applicants  for  revenue  vehicle  operator 
positions  during  the  reporting  year.  This  Information  is  entered  in  the  first  blank 
column  of  the  table  in  the  row  marked  "Revenue  Vehicle  Operation". 


Confirmation  tests  were  necessary  for  6  of  the  1 57  applicants  for  revenue  vehicle 
operator  positions.  Enter  this  information  In  the  second  blank  column  of  the  table 
in  the  row  marked  "Revenue  Vehicle  Operation".  The  confirmation  test  results  for 
these  6  applicants  were  the  following; 

Applicant  Confirmation  Result 

#1  0.06 

#2  0.01 

#3  0.11 

#4  0.04 

#5  .0.03 

#6  0.02 


The  confirmation  test  results  for  2  of  the  applicants  for  revenue  vehicle  operator 
positions  were  equal  to  or  greater  than  0.02,’  but  less  than  0.04.  Enter  this 
information  in  the  fourth  blank  column  of  the  table  in  the  row  marked  "Revenue 
Vehicle  Operation". 
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The  confirmalion  test  resutts  lor  3  of  the  applicants  tor  revenue  vehicle  operator 
positions  were  equal  to  or  greater  ttian  0.04.  Biter  this  information  in  ^  third  » 
blank  column  of  the  table  in  the  row  marked  "Revenue  Vehicle  Operation". 

The  last  row,  marked  TOTAL",  requires  you  to  add  the  numbers  in  each  of  the 
columns.  With  this  example,  1 57  applicants  for  revenue  vehicle  operator  positions 
and  107  appiicards  for  armed  security  personnel  positions  were  subjected  to 
screening  tests.  The  total  for  that  column  would  be  264  (i.e.,  157+1 07).  The  same 
procedure  should  be  used  for  each  column.  (i.e.,  add  eril  the  numbers  in  that 
column  and  place  the  answer  in  the  last  row). 


Please  note  that  our  sample  data  collection  form  also  has  information  for  armed  security 
personnel  on  Hne  two.  The  same  procedures  outlined  for  revenue  vehicle  operators  should  be 
followed  for  entering  the  data  on  armed  security  personnel.  With  applicants  for  armed  security 
personnel  positions,  1 07  screening  tests  were  conducted  resulting  k\  3  confirmation  tests.  No 
confirmation  results  were  equal  to  or  greater  than  a02,  but  less  than  0.04;  and  the  confirmation 
test  result  for  1  of  the  armed  security  persomel  applicants  was  equal  to  or  greater  than  0.04. 
This  information  is  entered  in  the  row  marked  "Armed  Security  Personnel". 


Note  that  adding  up  the  numbers  for  confirmation  results  in  columns  three  and  four  will  not 
always  match  the  number  entered  in  the  second  column,  "NUMBER  OF  CONFIRMATION  TESTS". 
These  numbers  may  differ  since  some  confirmation  test  results  may  be  less  than  0.02. 

Remember  that  the  same  procedures  indicated  above  are  to  be  used  ^ 
for  completing  all  of  the  categories  for  testing  in  Section  C. 
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Page  5 


Page  5 


Page  5 


Page  5 


Page  5 


Page  5 


OTHER  ALCOHOL  TESTINQ/PROGRAM  INFORMATION  (Section  D)  requires 
information  on  employees  tested  for  drugs  and  alcohol  at  the  same  time  and  that 
you  complete  a  table  dealing  with  violations  of  other  alcohol 
provisions/prohibitions  of  the  regulation  and  a  table  dealing  with  employees  who 
refused  to  submit  to  an  alcohol  test. 

Number  of  employees  administered  drug  and  alcohol  tests  at  the  same  time 
resulting  in  a  verified  positive  drug  test  and  an  alcohol  test  indicating  an  alcohol 
concentration  of  0.04  or  greater,  requires  that  a  count  of  all  such  employees  be 
entered  in  the  indicated  box. 

VIOLATIONS  OF  OTHER  ALCOHOL  PROVISIONS/PROHIBITIONS  OF  THIS 
REGULATION  requires  supplying  the  number  of  covered  employees  who  used 
alcohol  prior  to  performing  a  safety-sensitive  function,  while  performing  a  safety- 
sensitive  function,  and  before  taking  a  required  post-accident  alcohol  test.  The 
action  taken  with  covered  employees  who  violate  any  of  these  FTA  alcohol 
regulation  provisions  is  also  to  be  supplied.  Other  violations  not  delineated  in  this 
table  may  also  be  provided. 

EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  AN  ALCOHOL  TEST  requires 
information  on  the  NUMBER  OF  COVERED  EMPLOYEES  who  refused  to  submit 
to  a  random  or  rKMvrarKJom  (pre-employment,  post-accident,  reasonable 
suspicion,  return  to  duty,  or  follow-up)  alcohol,  test  required  under  the  FTA 
regulation. 

ALCOHOL  TRAINING/EDUCATION  (Section  E)  requires  Information  on  the  number 
of  supervisory  personnel  who  have  received  alcohol  training  during  the  current 
reporting  period. 

FTA  FUNDING  SOURCES  (Section  F)  asks  for  the  sources  of  FTA  funds  for  your 
organization.  Simply  place  a  check  mark  by  each  applicable  funding  section. 
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FTA  ALCOHOL  TESTING  MIS  DATA  COLLECTION  FORM  01^  No.  2132-0557 

YEAR  COVERED  BY  THIS  REPORT:  19 _ 

A.  EMPLOYER  INFORMATION 

Name  , 

Address 


Contact  _ 

Phone  _ 

Consortium  Used  (if  applicable) 

Name  _ 

Address  _ 


Contact  -  ■ 

Phone 

I,  the  undersigned,  certify  that  the  information  provided  on  t«s  Federal  Transit 
Administration  Alcohol  Testing  Management  Information  System  Data  Collection  Form  is,  to  the 
best  of  my  knowledge  and  belief,  true,  correct,  and  complete  lor  the  period  stated. 


Signature  Date  of  Signature 

Title 


Title  18,  U.S.C.  Section  1001,  makes  it  a  criminal  offense  subject  to  a  maximum  fine  of  $10,000,  or 
imprisonment  for  not  more  than  5  years,  or  both,  to  knowingly  and  willfully  mafke  or  cause  to  be  made 
any  false  or  fraudulent  statements  or  representations  in  any  matter  within  the  jurisdiction  of  any 
agency  of  the  United  States. 


The  Federal  Transit  Administration  estimates  that  the  average  burden  for  this  report  form  i^8  hours. 
You  may  submit  any  comments  concerning  the  accuracy  of  this  burden  estimate  or  any  suggestions 
for  reducing  the  burden  to:  Office  of  Safety  and  Security  (TTS-3):  Federal  Transit  Administration:  400 
7th  St.,  S.W.;  Washington,  D.C.  20590;  OR  Office  of  Management  ar)d  Budget,  Paperwork  Reduction 
Project  (2132-0557);  Washington,  D.C.  20503. 
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B.  COVERED  EMPLOYEES 


1  COVERED  EMPLOYEES 

EMPLOYEE  CATEGORY 

NUMBER  OF  FTA  COVERED 

EMPLOYEES 

n«v«nu«  V* *hicl«  Op«rction 

R«v«niM  V«Mcl«  and  Equipmant  Maintananca 

Ravanua  Vahicia  Controt/Dispatch 

COL/Non-Ravanua  Vahlcla 

> 

1  Armad  Sacurtty  Paraonnal 

1  TOTAL 

READ  BEFORE  COMPLETING  THE  REMAINDER  OF  THIS  FORM: 

1.  All  items  refer  to  the  current  reporting  period  only  (for  example,  January  1,  1994  - 
December  31 . 1 994). 

2.  •  This  report  is  only  for  testing  REQUIRED  BY  THE  FEDERAL  TRANSIT 

ADMINISTRATION  (FTA)  AND  THE  U.S.  DEPARTMENT  OF  TRANSPORTATION 
(DOT): 

•  Results  should  be  reported  only  for  employees  in  COVERED  POSITIONS  as  defined 
by  the  FTA  alcohol  testing  regulation. 

•  The  information  requested  should  only  include  testing  for  alcohol  using  the  standard 
procedures  required  by  DOT  regulation  49  CFR  Part  40. 

3.  Information  on  refusals  for  testing  should  only  be  reported  in  Section  D  ["OTHER 
ALCOHOL  TESTING  INFORMATION"].  Do  not  include  refusals  for  testing  in  other 
sections  of  this  report. 

4.  Complete  all  items;  DO  NOT  LEAVE  ANY  ITEM  BLANK.  If  the  value  for  an  item  is 
zero  (0),  place  a  zero  (0)  on  the  form. 
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C.  ALCOHOL  TESTING  INFORMATION 

EMPLOYEE  CATEGORY 

NUMBER  OF 

NUMBER  OF 

NUMBER  OF 

NUMBER  OF  , 

SCREENING  TESTS 

CONFIRMATION 

TESTS 

CO»«TRMATION  TEST 
RESULTS  EQUAL  TO 
OR  GREATER  THAN 
0^2,  BUT  LESS  THAN 
0.04 

CONFIRMATION  TEST 
.RESULTS  EQUAL  TO 
OR  GREATER  THAN 
0.04 

R«venu«  V«hlcl«  Operation 


pnccMPioyiyefr 
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D.  OTHER  ALCOHOL  TESTING/PROGRAM  INFORMATION 


Number  of  employees  administered  drug  and  alcohol  tests  at  the  same  time  resulting  in  a  verified 
positive  drug  test  and  an  alcohol  test  indicating  an  alcohol  concentration  of  0.04  or  greater:  . 


VIOLATIONS  OF  OTHER  ALCOHOL  PROVISIONS/PROHIBITIONS  OF  THIS  REGULATION 


NUMBER  OF 
COVERED 
EMPLOYEES 


'  VIOLATION 


Covered  employee  used  alcohol  while 
performino  saf^-sensittve  function. 


Covered  employee  used  alcohol  within  4 
hours  of  performing  safety-sensitive  function. 


Covered  employee  used  alcohol  before  taking 
a  required  post-accident  alcohol  test. 


ACTION  TAKEN 


EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  AN  ALCOHOL  TEST 


Covered  employees  who  refused  to  submit  to  a  random  alcohol  test  required  under  the  FTA  regulation: 


Covered  employees  who  refused  to  submit  to  a  norwarxlom  alcohol  test  required  under  the  FTA  regulation; 


E.  ALCOHOL  TRAINING/EDUCATION 


TRAINING  DURING  CURRENT  REPORTING  PERIOD 


Supervisory  personnel  who  have  received  at  least  60  minutes  of  initial  training  on  the  specific  contemporaneous 
physical,  behavioral,  and  performance  indicators  of  probable  alcohol  use  as  required  by  RA  alcohol  testing 

regulations: 


F.  FTA  FUNDING  SOURCES 


FTA  FUNDING  SOURCES 


Check  all  sections  that  app 
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APPENDIX  C  TO  PAFTT  654  -  ALCOHOL  TESTING  MANAGEMEI^T  INFORMATION’  SYSTEM 

tMISl  "EZ*  DATA  COl  L  FCTION  FORM 


INSTRUCTIONS 

The  following  instructions  are  to  be  used  as  a  guide  for  completing  the  Federal  Transit 
Administration  (FTA)  Alcohol  Testing  MIS  “EZ"  Data  Collection  Form.  This  form  should  only  be 
used  if  there  is  no  alcohof  misuse  to  be  reported  by  your  company.  These  instructions  outline 
and  explain  the  Information  requested  and  indicate  the  probable  sources  for  this  Information. 
This  reporting  form  includes  four  sections.  These  sections  address  the  data  elements  required 
in  the  FTA  and  the  U.S.  Department  of  Transportation.  (DOT)'  alcohol  testing  regulations. 

SECTION  A  -  EMPLOYER  INFORMATION  requires  the  year  covered  by  this  report,  the  agency 
name  for  which  the  report  is  done,  a  current  address,  and  a  person’s  name  and  phone  number 
to  contact  if  there  are  any  questions  about  the  report.  Below  this,  information  must  be  entered 
for  the  consortium  used  (if  applicable).  Finally,  a  signature,  title,  and  date  are  required  certifying 
the  correctness  and  completeness  of  the  form.  Note:  A  separate  report  must  be  submitted  by 
each  FTA.  recipient  for  each  of  its  contract  service  and  contract  maintenance  providers  covered 
by  the  FTA  alcohol  testing  regulation. 

SECTION  B  -  COVERED  EMPLOYEES  re<Tuires  a  count  for  each  employee  category  that  must 
be  tested  under  the  FTA  alcohol  testing  regulation.  The  employee  categories  are:  Revenue 
Service  Vehicle  Operation,.  Revenue  Service  Vehicle  and  Equipment  Maintenance,  Revenue 
Service  Vehicle  Control/Dispatch,  CormTercial  Driver  License  (COL)  Holders  who  operate  Non- 
Revenue  Service  Vehicles,  and  Security  Personnel  who  carry  Firearms.  The  most  likely  source 
for  this  information  is  the  employer's  personnel  department  These  counts  should  be  based  on 
the  recipient  s  or  contractor’s  records  for  the  reported  year.  The  TOTAL  is  a  count  of  all  covered 
employees  for  all  categories  combined,  i.e.,  the  sum  of  the  columns. 

SECTION  C  -  ALCOHOL  TESTING  INFORMATION  requires  information  for  alcohol  testing, 
refusals  for  testing,  and  training/education.  The  first  table  requests  Information  on  the  NUMBER 
OF  ALCOHOL  SCREENING  TESTS  CONDUCTED  in  each  cstfegory  for  testing.  All  numbers 
entered  into  the  pre-employment  category  section  of  the  table  should  be  separated  into  the 
category  of  employment  for  which  the  person  was  applying  or  transferring.  The  other  categories 
are  for  employee  testing  and  require  inforrhation  for  employees  in  covered  positions  only.  Enter 
the  number  of  alcohol  screening  tests  conducted  by  employee,category  for  each  category  of 
testing.  Testing  categories  include:  (1)  random,  (2)  post-accident,  (3)  reasonable  suspicion,  (4) 
return  to  duty,  and  (5)  follow-up  testing.  Each  column  in  the  table  should  be  added  and  the 
answer  entered  in  the  row  marked  TOTAL". 

Following  the  table  that  sumniarizes  ALCOHOL  TESTING  INFORMATION,  you  must  provide  a 
count  of  employees  who  engaged  in  alcohol  misuse-jwho  were  returned  to  duty  in  a  covered 
position  (having  complied  with  the  recommendations  of  a  substance  abuse  professional  as 
described  in  the  FTA  regulation).  This  information  should  be  available  from  the  personnel  office 
and, for  alcohol  program  manager. 


EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  AN  ALCOHOL  TEST  requires  a  count  of  the 
NUMBER  OF  COVERED  EMPLOYEES  who  refused  to  submit  to  a  random  or  non-random  (pre- 


Federal  Register  /  Vol.  59,  No.  31  /  Tuesday,  February  15,  1994  /  Rules  and  Regulations 

employment,  post-accident,  reasonable  suspicion,  return  to  duty,  or  follow-up)  aicohoi  test 
required  under  the  FTA  regulation. 

ALCOHOLTRAINING/EDUCATION  DURING  CURRENT  REPORTING  PERIOD  requires  Information 
on  the  number  of  supervisory  personnel  who  have  received  alcohol  training  during  the  current 
reporting  period. 

SECTION  D  -  FTA  FUNDING  SOURCES  asks  for  the  sources  of  FTA  funds  for  your  organization. 
Simply  place  a  check  mark  by  each  applicable  funding  section. 
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FTA  ALCOHOL  TESTING  MIS  -EZ"  DATA  COLLECTION  FORM  0MB  No.  21 32-0557 

(No  Alcohol  Misuse) 

YEAR  COVERED  BY  THIS  REPORT;  19 _ 

A.  EMPLOYER  INFORMATION 
Company  Name 
Address 


Contact  f 

Phone  _ 

Consortium  Used  (if  applicable) 

Name 

Address 


Contact 


Phone 


I.  the  undersigned,  certify  that  the  information  provided  on  the  attached  Federal  Transit 
Administration  Alcohol  Testing  Management  Information  System  "EZ'  Data  Collection  Form  is. 
to  the  best  of  my  knowledge  and  belief,  true,  correct,  and  complete  for  the  period  stated. 

Signature  Date  of  Signature 

- Title - 


Title  18,  U.S.C.  Section  1001,  makes  it  a  criminal  offense  subject  to  a  maximum  fine  of 
$1 0,000,  or  imprisonment  for  not  more  than  5  years,  or  both,  to  knowingly  and  willfully  make 
or  cause  to  be  made  any  false  or  fraudulent  statements  or  representations  in  any  matter 
within  the  jurisdiction  of  any  agency  of  the  United  States. _ 


The  Federal  Transit  Administration  estimates  that  the  average  burden  for  this  report  form  is  8  hours. 
You  may  submit  any  comments  concerning  the  accuracy  of  this  burden  estimate  or  any  suggestions 
for  reducing  the  burden  to:  Office  of  Safety  and  Security  (TTS-3);  Federal  Transit  Administration; 
400  7th  St..  S.W.:  Washington.  D  C.  20590;  OR  Office  of  Management  and  Budget.  Paperwork 
Reduction  Project  (2132-0557);  Washington.  D  C.  20503. 


1 
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B.  COVERED  EMPLOYEES 

COVERED  EMPLOYEES 

EMPLOYEE  CATEGORY 

RgvfHi*  Vehwte  Opefation _ _ 

R>vrw«  Vghicte  and  Equip^riwt  Ma*ntef<affce _ _ 

RwtHU  V»Ncte  CofrtTol/I>spatch _ ^ _ 

CDiyNoo-fWvenue  Vahtcte 

Anrwd  Security  Pwsonnet _ 

TOTAL 

C.  ALCOHOL  TESTING  INFORMATION 


NUMBER  OF  ALCOHOL  SCREENING  TESTS  CONDUCTED 


EMPLOYEE  CATEGORY 


Revenu«  VeMcl«  Operation 


Ravaruw  Vahtei*  and 
Equipment  Maintenance 


Revenue  Vehicle 
ContTot/Oispalch 


COUNon-Ravenue  Vehicle 


Aimed  Security  Personnel 


Total 


PRE- 

RANDOM 

POST- 

REASONABLE 

RETURN  TO 

Foaow-up 

EMPLOYMENT 

ACCIOEhtr 

SUSPICION 

DUTY 

Number  of  employees  wtx)  engaged  In  alcohol  misuse  who  were  returned  to  duty  in  a  covered 
position  (having  complied  with  the  recommendations  of  a  substance  abuse  professional  as  described 
in  the  FTA  reoulation 


EMPLOYEES  WHO  REFUSED  TO  SUBMTFTO^  ALCOHOL  TEST 


Covered  employees  who  refused  to  submit  to  a  random  alcohol  test  reouired  under  the  FTA  regulation- 


covered  employees  who  refused  to  submit  to  a  nor>-random  alcohol  test  required  under  the  FTA  reputation; 


ALCOHOL  TRAINtNQ/EDUCATION 


CURRENT  REPORTING  PERIOD 


Supervisory  personnel  who  have  received  at  least  60  minutes  of  initial  training  on  the  specific 
contemporaneous  physical,  behavioral,  and  performarxre  indicators  of  probable  alcohol  use  as 
required  by  FTA  alcohol  testinq  reouiations; 


D.  FTA  FUNDING  SOURCES 


FTA  FUNDING  SOURCES 

> 

Chech  all  sections  that  app 

*y 

3 

9 

16(b)(2 

) 

—  n 
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Issued:  January  25, 1994. 

Federico  Pena, 

Secretary  of  Transportation. 

Gordon  J.  Linton, 

Administrator. 

JFR  Doc  94-2039  Filed  2-3-94;  1:00  pm| 
BILUNQ  CODE  4»10-67-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Transit  Administration 
49  CFR  Part  653 
[Docket  No.  92-H] 

RIN  2132-AA37 

Prevention  of  Prohibited  Drug  Use  in 
Transit  Operations 

AGENCY:  Federal  Transit  Administration, 
DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  Omnibus  Transportation 
Employee  Testing  Act  of  1991  directs 
the  Federal  Transit  Administration  to 
issue  regulations  on  drug  and  alcohol 
testing  for  mass  transit  workers  in 
safety-sensitive  positions.  This 
document  accordingly  sets  forth  the 
agency's  anti-drug  program,  which  is 
intended  to  increase  the  safety  of  mass 
transit  operations. 

EFFECTIVE  DATE:  March  17, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
program  issues,  Judy  Meade,  Office  of 
Safety  and  Security,  Federal  Transit 
Administration,  DOT,  400  Seventh  St., 
SW.,  room  6432,  Washington  DC  20590. 
Telephone:  202-366-2896.  For  legal 
questions,  Nancy  Zaczek  or  Daniel  Duff, 
Office  of  the  Chief  Counsel,  Federal 
Transit  Administration,  DOT,  400 
Seventh  St..  SW.,  room  9316, 
Washington  DC  20590,  Telephone;  202- 
366-4011  (voice);  202-366-2979  (TDD). 
Copies  of  the  regulation  are  available  in 
alternative  formats  upon  request. 
SUPPLEMENTARY  INFORMATION:  Because  of 
the  length  of  this  preamble,  the 
following  outline  of  the  rule’s 
introductory  material  is  provided. 

I.  Discussion 

A.  Background 

B.  The  1988  Drug  Rule 

C.  The  Omnibus  Transportation  Employee 
Testing  Act  of  1991 

D.  Summary  of  the  Final  Rule 

E.  Overview  of  the  Comments 

II.  Discussion  of  the  Comments 

A.  Multi-modal  jurisdiction 

B.  Accident 

C.  Safety-sensitive  function 

D.  Covered  employee/contractor 

E.  Pre-employment/pre-duty  testing 

F.  Reasonable  suspicion  testing  , 

C.  Random  testin^random  testing  rate 


H.  Post-accident  testing 

I.  Return  to  duty/follow-up  testing 

J.  The  split  sample  procedure 

K.  Treatment 

L  Training 

M.  Management  Information  System  (MIS) 
reporting  requirement 

N.  Implementation  date 

O.  Combined  drug  and  alcohol  rules 

P.  Indian  Tribal  Governments 

Q.  Waivers 

III.  Section-by-Section  Analysis 
rV.Americans  With  Disabilities  Act  of  1991 

V.  Economic  Analysis 

VI.  Regulatory  Process  Matters 

I.  Discussion 

A.  Background 

On  December  15, 1992,  the  Federal 
Transit  Administration  (FTA)  published 
a  Notice  of  Proposed  Rulemaking 
(NPRM)  in  the  Federal  Register,  at  57 
FR  59660,  entitled  “Prevention  of 
Prohibited  Drug  Use  in  Transit 
Operations.”  The  NPRM  invited 
comment  from  the  public  on  the 
proposed  rule,  which  would  require 
certain  recipients  of  Federal  transit 
funding  to  have  a  comprehensive  anti¬ 
drug  program.  FTA  provided  a  120-day 
comment  period  and  received  over  80 
comments  on  the  regulation  proposed  in 
the  NPRM. 

In  addition  to  receiving  written 
comments  on  the  NPRM,  in  1993  FTA 
held  three  public  hearings  on  the  rule; 
on  February  25-26,  in  Washington  DC, 
on  March  1-2,  in  Chicago,  Illinois,  and 
on  March  4-5,  in  San  Francisco, 
California.  Each  hearing  was  recorded 
by  a  court  reporter;  the  transcript  of 
each  hearing  and  any  statements  or 
other  material  submitted  to  the  hearing 
officer  during  the  hearings  are  contained 
in  the  public  docket  to  this  rule  and 
were  considered  in  developing  this  final 
rule. 

B.  The  1968  Drug  Buie 

On  November  22, 1988,  the  FTA 
issued  a  final  rule  requiring  certain 
recipients  of  Federal  financial  assistance 
under  the  Urban  Mass  Transportation 
Act  of  1964,  as  amended,  to  develop  and 
implement  drug  testing  programs.  'That 
regulation,  codified  at  49  CFR  part  653, 
was  the  first  time  the  FTA  had  required 
such  a  program.  By  December  21, 1989, 
approximately  200  large  transit  systems 
certified  compliance  with  the  regulation 
and  began  testing  the  urine  of  safety- 
sensitive  employees  for  five  types  of 
illegal  drugs. 

Shortly  after  its  final  rule  was 
published  in  1988,  the  FTA  was  sued  by 
three  unions  representing  most 
American  transit  workers.  In  these  three 
suits,  consolidated  in  the  United  States 
District  Court  for  the  District  of 
Columbia,  the  plaintiffs  contended. 


among  other  arguments,  that  FTA 
lacked  statutory  authority  to  issue  a 
drug  testing  rule.  The  district  court 
upheld  the  regulation  and  the  plaintiffs 
appealed. 

On  January  19, 1990,  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  overturned  that 
decision  in  Amalgamated  Transit  Union 
v.  Skinner,  894  F.2d  1362  (D.C.  Cir. 

1990)  and  on  January  25, 1990,  FTA 
published  a  notice  in  the  Federal 
Register  suspending  its  anti -drug 
regulation.  (Today’s  final  rule  replaces 
suspended  part  653  with  a  new  part 
653.) 

Subsequently,  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991  (the  Act)  was  enacted,  authorizing 
FTA  to  require  drug  testing  of  safety- 
sensitive  employes.  (Pub.  L.  102-143, 
Title  V.)  This  final  rulemaking  is  issued 
under  the  authority  of  that  Act. 

C.  The  Omnibus  Transportation 
Employee  Testing  Act  of  1991 

The  Act  requires  the  FTA  to  issue  a 
rule  requiring  recipients  of  certain  FTA 
funding  to  test  safety-sensitive 
employees  for  the  prohibited  use  of 
controlled  substances.  The  Act  directs 
FTA  to  require  recipients  of  Federal 
funds  under  section  3,  9,  or  18  of  the 
Federal  Transit  Act.  as  amended  (FT 
Act),  or  section  103(e)(4)  of  title  23  of 
the  U.S.  Code,  to  test  safety-sensitive 
employees  for  any  substance  listed  in 
section  102(6)  of  the  Controlled 
Substances  Act  (21  U.S.C.  802(6))  which 
the  Secretary  has  determined  poses  a 
risk  to  transportation  safety.  Because 
certain  recipients  of  FTA  funds  are 
regulated  by  the  Federal  Railroad 
Administration  (FRA)  or  the  Federal 
Highway  Administration  (FHWA),  the 
Act  permits  such  recipients  to  be  subject 
to  the  anti-drug  regulations  of  those 
agencies. 

Compliance  with  FTA’s  rule  is  a 
condition  of  the  receipt  of  certain  kinds 
of  Federal  transit  funding.  The  Act 
authorizes  FTA  to  withhold  that 
funding  if  a  recipient  is  not  in 
compliance  with  FTA’s  rule  or,  as 
appropriate,  the  anti-drug  rules  of  FRA 
or  FHWA  .  Specifically,  the  Act 
authorizes  FTA  to  withhold  Federal 
funding  under  section  3,  9,  or  18  of  the 
FT  Act  or  section  103(e)(4)  of  title  23  of 
the  U.S.  Code. 

The  Act  directs  the  FTA  to  require 
four  kinds  of  drug  testing:  pre- 
employinent,  reasonable  suspicion, 
random,  and  post  accident,  and  permits 
FTA  to  require  periodic  drug  testing. 
The  Act  further  directs  FTA  to  require 
a  post-accident  test  when  there  has  been 
a  loss  of  human  life. 
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The  Act  authorizes  the  testing  only  of 
employees  who  perform  safety-sensitive 
functions,  but  does  not  define  what 
activities  constitute  a  safety-sensitive 
function,  specifically  authorizing  the 
agency  to  make  that  determination. 

The  Act  directs  FTA  to  require  its 
recipients  to  test  safety-sensitive 
employees  for  the  prohibited  use  of 
controlled  substances,  and  in  so  doing 
to  safeguard  the  privacy  of  safety- 
sensitive  employees  to  the  maximum 
extent  practicable.  Moreover,  the  Act 
requires  that  the  specimen  be 
subdivided,  sectired,  and  labeled  in  the 
presence  of  the  tested  employee,  with 
one  part  tested  and  the  other  part 
retained  in  a  secure  manner  to  prevent 
tampering.  If  the  tested  portion  is 
verified  positive  for  the  presence  of 
illegal  drugs,  the  Act  specifies  that  the 
tested  employee  may  request  that  the 
other  portion  be  tested  at  another 
certified  laboratory.  To  ensure  the 
accxuacy  of  the  testing  procedures,  the 
Act  permits  only  those  laboratories 
certified  by  the  Department  of  Health 
and  Human  Services  (DHHS)  to  test 
specimen  samples. 

If  a  safety-sensitive  employee  has  a 
verified  positive  drug  test  result  for 
prohibited  drugs,  the  Act  directs  FTA  to 
ensure  that  the  employee  receives 
opportunity  for  evaluation  and 
treatment.  Also,  the  Act  permits  FTA,  as 
appropriate,  to  permit  the 
disqualification  or  dismissal  of  any 
safety-sensitive  employee  who  has  a 
verified  positive  drug  test  result. 

In  providing  this  regulatory  authority, 
the  Act  authorizes  the  FTA  to  preempt 
State  or  local  laws,  rules,  regulations, 
ordinances,  standards,  or  orders 
inconsistent  with  this  rule,  except  for 
certain  provisions  of  State  criminal  law 
which  impose  sanctions  for  reckless 
conduct  leading  to  actual  loss  of  life, 
injury,  or  property  damage. 

D.  Summary  of  the  Final  Rule 


1.  Pre-employment  (including  transfer 
from  a  nonsafety-sensitive  position  to  a 
safety-sensitive  position  within  the 
organization); 

2.  Reasonable  suspicion: 

3.  Random; 

4.  Post-accident;  and 

5.  Return  to  duty/follow-up 
(periodic). 

The  rule  requires  the  use  of  testing 
procedures  found  in  part  40  of  title  49 
of  the  Code  of  Federal  Regulations,  the 
procedures  used  in  the  drug  testing 
rules  of  all  agencies  of  the  Department 
of  Transportation  (DOT),  which  requires 
the  testing  of  urine  samples.  Part  40 
conforms  to  the  DHHS  “Scientific  and 
Technical  Guidelines  for  Drug  Testing 
Programs”  issued  on  April  11, 1988  and 
amended  today  to  incorporate  changes 
required  by  the  Act.  For  a  discussion  of 
those  chemges,  please  see  part  40, 
“Procedures  for  Transportation 
Workplace  Drug  and  Alcohol  Testing 
Programs”,  and  its  accompanying 
preamble  published  elsewhere  in 
today’s  Federal  Register.  This  part  653 
includes  procedures  that  require  a 
substance  abuse  professional  to  evaluate 
a  covered  employee  who  has  a  verified 
positive  drug  test  result  as  defined 
under  this  part.  Consequently,  both 
parts  must  be  followed. 

If  a  covered  employee  has  a  verified 
positive  drug  test  result  (as  defined  in 
this  part  653),  the  employee  must  be 
removed  from  the  safety-sensitive 
position,  be  told  about  educational  and 
treatment  programs  available,  and  be 
evaluated  by  a  substance  abuse 
professional  to  determine  whether  the 
employee  has  a  drug  problem.  The  rule 
does  not  address  who  should  pay  for  the 
employee’s  treatment;  which  is  a  local 
issue. 

To  return  to  her  safety-sensitive 
position,  the  employee  must  properly 
complete  any  course  of  treatment 
prescribed  by  the  substance  abuse 
professional  and  taka  a  drug  test  with  a 
verified  negative  result. 

The  rule  requires  each  recipient  to 
adopt  a  policy  statement  describing  its 
anti-drug  program  policies  and 
procedures,  including  the  consequences 
of  drug  use  and  a  verified  positive  drug 
test  result. 

The  rule  applies  to  any  entity  that 
receives  certain  Federal  funding  from 
the  FTA.  Such  an  entity,  called  a 
recipient,  must  certify  to  the  FTA  that 
it  will  carry  out  the  requirements  of  this 
part.  Not  all  such  recipients  provide 
mass  transit  services  directly,  relying 
instead  upon  other  public  or  private 
entities  to  provide  such  services  in 
whole  or  in  part.  In  these  cases,  the 
direct  recipient  of  FTA  funds  remains 
legally  responsible  to  the  FTA  for 


assuring  that  any  entity  operating  on  its 
behalf  is  in  compliance  with  the  drug 
testing  rule.  > 

Compliance  with  the  rule  is  a 
condition  of  Federal  assistance.  Failure 
of  a  recipient  to  comply  with  the  rule — 
either  in  its  own  operations  or  in  those 
of  an  entity  operating  on  its  behalf — ^will 
result  in  the  suspension  of  all  Federal 
transit  funding  to  the  recipient.  ' 

Because,  as  noted  above,  a  recipient 
may  not  always  directly  carry  out  mass 
transit  services,  the  rule  uses  "operator” 
or  “employer”  to  describe  those  who 
actually  may  be  providing  transit 
service  and  therefore  must  comply  with 
the  drug  testing  program,  but  under  the 
rule  it  is  always  the  direct  recipient  of 
FTA  funds  that  legally  is  responsible  to 
FTA  for  complying  with  the  rule. 

E.  Overview  of  the  Comments 

The  FTA  received  84  comments  in 
response  to  the  NPRM.  FTA  considered 
all  comments  filed  in  a  timely  manner 
as  well  as  all  statements  and  material 
presented  at  the  public  hearings  on  the 
rule.  'The  breakdown  among  commenter 


categories  is  as  follows: 

Transit  operators  (public  and  private)  .  35 

Cities  and  counties . 

State  DOTS  .  i 

Labor  unions . 

Trade  associations  . 

Individual  citizen  .  1 

Nonprofit  organizations/special  transit 

providers  .  12 

State  governments  .  2 

Public  Utility  .  1 

Member  of  Congress .  1 

Private  businesses  .  3 

Others .  4 


Most  of  the  comments  addressed 
issues  raised  in  the  NPRM,  but  some 
commenters  addressed  additional 
issues,  such  as  whether  volunteer 
drivers  should  be  subject  to  the  rule,  or 
the  applicability  of  the  regulation  to 
providers  of  transportation  paid  with 
publicly  subsidized  vouchers  or  scrip 
(user-side  subsidies).  All  of  the  major 
issues  addressed  by  the  commenters  are 
discussed  in  Section  II.  ' 

II.  Discussion  of  the  Comments 
A.  Multi-modal  Jurisdiction 

Because  many  FTA  recipients  operate 
a  varfbty  of  different  mass  transit 
services — such  as  bus,  rapid  rail, 
commuter  rail,  or  ferry  boat  services — 
they  may  be  regulated  by  the  FTA  and 
by  another  DOT  agency  or  agencies, 
such  as  the  Federal  Reiilroad 
Administration  (FRA),  the  Federal 
Highway  Administration  (FHWA),  or 
the  United  States  Coast  Guard  (C^st 
Guard).  For  the  most  part,  these 
agencies  have  regulated  drug  use  among 
safety-sensitive  employees  since  1989, 


The  final  rule  applies  to  recipients  of 
Federal  funds  under  sections  3,  9,  or  18 
of  the  FT  Act,  or  section  103(e)(4)  of 
title  23  of  the  United  States  Code.  It 
requires  each  such  recipient  to  establish 
and  implement  an  ^ti-drug  program, 
consisting  primarily  of  a  testing  program 
but  with  elements  requiring  training, 
educating,  and  evaluating  ^ety- 
sensitive  employees  as  well. 

'The  regulation  specifies  that  safety- 
sensitive  employees  may  not  use  any  of 
the  five  prohibited  substances  identified 
in  the  regulation:  marijuana,  cocaine, 
opiates,  amphetamines,  or 
phencyclidine. 

The  rule  mandates  the  following 
kinds  of  testing: 


to  ^  ^ 
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including  employees  of  certain  FTA 
recipients.  In  addition,  the  Act 
authorized  FHWA,  for  the  first  time,  to 
regulate  intrastate  Commercial  Driver's 
License  (CDL)  holders,  which  include 
many  transit  employees.  To  limit  the 
anti-drug  regulaticms  with  which  such 
recipients  would  have  to  comply,  the 
NPRM  discussed  a  proposal  under 
which  (1)  FRA’s  drug  testing  regulation 
would  apply  to  FTA  recipients  that 
operate  railroads,  inclufiing  the 
recipient's  safety-sensitive  employees: 

(2)  FTA’s  drug  testing  program,  not 
FTfVVA’s,  would  apply  to  recipients  who 
employ  or  use  the  services  of  safety- 
sensitive  emplo}rees  who  hold  a  CDL. 
but  the  individual  CDL  holder  otherwise 
would  remain  subject  to  FHWA's 
implementation  of  the  Commercial 
Motor  Vehicle  Safety  Act  of  1986;  and 

(3)  both  FTA’s  and  Coast  Guard’s  drug 
testing  program  would  apply  to 
recipients  operating  vessels,  and  Coast 
Guard  would  continue  to  regulate  the 
individual  safety-sensitive  employee 
(vessel  crew  member)  by  pursuing 
licensing  actions  or  other  pimitive 
measures. 

FTA  received  t«i  comments 
concerning  the  multi-modal 
jurisdictional  issue  suggesting  a  rather 
significant  change  to  the  FTA’s 
approach  to  this  rulemaking.  Several 
commenters  suggested  that  DOT  should 
issue  one  regulaticm  covering  all  entities 
regulated  by  any  DOT  agency.  In 
contrast,  other  commenters  suggested 
that  FTA  and  FHWA  should  issue  a 
joint  regulation  or  issue  two  separate 
regulations  using  identical  language. 
Lastly,  tme  ccHnmonter  particularly 
focused  on  the  drain-of-custody  form, 
mandated  by  part  40.  and  recommended 
that  all  DOT  agencies  use  the  same 
form. 

FTA  Response.  FTA  is  sympathetic  to 
the  concerns  of  recipients  regulated  by 
more  than  one  DOT  agency  anti-drug 
rule,  some  of  whom  proposed  a  single 
regulation.  As  a  practicd  matter, 
however,  an  agency-wide  DOT  drug  rule 
w'ould  be  difficult  to  implement  bemuse 
of  the  different  characteristics  of  the 
various  communities  each  agency 
regulates.  Nevertheless,  FTA  addresses 
the  multi-jurisdictional  issue  by 
clarifying  the  jurisdiction  of  FTA.  FRA. 
FHWA.  and  Coast  Guard  over  transit 
entities.  In  this  regard,  we  have  adopted 
the  proposal  in  the  NPRM  discussed 
above. 

In  response  to  one  commenter,  DOT 
will  amend  part  40  in  the  near  future  to 
address  the  issue  concerning  one  DOT- 
wide  chain-of-custody  form. 


B.  Accident 

The  vast  majority  of  comments 
concerning  this  definition  focused  on 
incidents  involving  only  property 
damage;  specifically,  how  the 
seriousness  of  these  incidents  should  be 
measured,  thus  justifying  the 
administration  of  a  drug  test.  In  the 
NPRM  we  had  proposed  a  dollar 
measurement,  whereby  an  accident  was 
any  incident  resulting  in  at  least  $1,000 
in  total  property  damage. 

Most  commenters  addressed  the 
dollar  amount  proposed  in  the  NPRM 
and  stated  that  $1,000  was  too  low  a 
threshold.  Some  of  these  commenters 
proposed  their  own  method  of 
calculating  a  dollar  threshold  such  as  a 
measurement  based  on  a  vehicle’s  gross 
vehicle  weight — the  greater  the  weight 
the  higher  the  property  damage 
threshold. 

Other  conunenters  objected  to  the  use 
of  a  dollar  threshold  to  measure  the 
seriousness  of  incidents  involving  only 
damage  to  property.  These  commenters 
urged  us  to  adopt  an  objective  measure 
of  property  damage  such  as  FHWA’s 
definition  of  accident.  FHWA  defines  an 
accident  involving  only  property 
damage  as  an  incident  that  so  disables 
the  vehicle  that  it  must  be  towed  away 
finm  the  scene. 

Another  commenter  objected  to  the 
use  of  dollar  amounts  and  requested 
that  we  adopt  a  reasonable  cause 
standard. 

Other  commenters  addressed  the 
overall  definition  of  accident.  In  the 
NPRM  we  had  limited  the  definition  to 
an  incident  involving  a  revenue  service 
vehicle,  and  several  commenters 
objected  to  this  limitation,  proposing 
instead  that  we  include  any  incident 
involving  a  nonrevenue  service  vehicle 
as  well. 

FTA  Response.  FTA  has  changed  the 
definition  of  “accident"  in  such  a  way 
that  it  is  broadened  in  some  respects, 
and  narrowed  in  others.  In  particular, 
FTA  has  broadened  the  definition  in  the 
final  rule  to  include  occurrences 
involving  nonrevenue  service  vehicles 
operated  by  a  holder  of  a  CDL.  We 
recognize  that  this  decision  falls  short  of 
the  recommendation  proposed  by  some 
commenters  favoring  the  inclusion  of  all 
occurrences  involving  nonrevenue 
service  vehicles,  but  it  is  based  on 
another  consideration,  avoiding  a 
jurisdictional  conflict  between  FTA  and 
FHWA.  Ordinarily.  FHWA  would 
regulate  CDL  holders  as  well  as  their 
employers.  This  new  coverage  in  our 
final  rule  is  consistent  with  the 
agreement  between  FTA  and  FHWA  that 
FTA’s  drug  testing  program  applies  to 
the  transit  employers  of  CDL  holders. 


FTA  has  further  modified  the 
proposed  definiticm  of  “accident"  to 
distinguish  the  situations  of  different 
kinds  of  mass  transit  vehicles.  Many 
mass  transit  vehicles,  such  as  buses  and 
vans,  are  passenger-carrying  motor 
vehicles.  FTA  believes  that  it  is  sensible 
to  use  a  definition  of  “accident”  that  is 
consistent  with  FHWA’s  for  such 
vehicfos.  'Therefore,  we  are  adopting  a 
provision  paralleling  FHWA’s  definition 
of  “accident”  (in  49  CFR  390.5).  The 
definition  states  that  an  accident  occurs 
when  a  vehicle  (whether  a  mass  transit 
vehicle  or  another  vehicle,  such  as  a 
private  automobile)  suffers  disabling 
damage  and  is  towed  away  fiom  the 
scene  of  the  accident.  'This  provision 
eliminates  the  subjectivity  inherent  in 
basing  a  definition  on  estimates  of 
property  damage. 

For  other  venidps — light  or  rapid  rail 
cars,  ferry  boats,  trolley  cars  and  buses, 
etc. — we  also  believe  it  is  best  to 
eliminate  a  property  damage-based 
standard.  Instead,  the  final  rule  provides 
that  if  the  mass  transit  vehicle  is 
removed  firom  revenue  service  as  the 
result  of  the  occurrence,  an  “accident" 
is  deemed  to  take  place.  FTA  believes 
that  the  operating  practices  of  recipients 
typically  result  in  at  least  the  temporary 
removal  firom  revenue  service  of 
vehicles  that  have  been  involved  in  all 
but  the  most  minor  of  mishaps. 

Of  course,  any  occurrence  in  which 
someone  is  killed  or  injured  sufficiently 
to  require  medical  treatment  away  fit>m 
the  accident  scene,  is  an  “accident"  for 
purposes  of  this  rule,  regardless  of  the 
t)rpe  of  transit  vehicle  involved. 

We  have  further  narrowed  the 
definition  of  “accident"  by  deleting  the 
reference  to  reportable  accidents.  In  the 
NPRM  we  proposed  that  any  occurrence 
required  to  be  reported  to  FRA,  FHWA. 
or  the  Coast  Guard  would  constitute  an 
accident,  but  the  final  rule  uses  only  the 
criteria  discussed  above. 

C.  Safety-sensitive  function 

Most  commenters  addressed  the 
definition  of  safety-sensitive  function, 
one  of  the  most  important  definitions  in 
the  rule.  Because  the  proposed 
definition  had  a  list  of  functional 
categories,  most  commenters  objected 
either  to  the  inclusion  or  exclusion  of  a 
particular  category.  Some  commenters. 
however,  merely  sought  clarification  of 
the  categories  in  the  NPRM. 

Inclu&rg  those  employees  who 
“maintain  a  revenue  service  vehicle"  in 
the  definition  particularly  concerned 
several  crommenters.  While  most 
commenters  understood  that  this 
category  included  mechanics,  some 
thought  that  it  covered  workers  who 
clean  rather  than  repeur  buses,  rail  cars. 
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and  other  mass  transit  facilities.  The 
remaining  commenters  made  specific 
recommendations  concerning 
mechanics,  some  arguing  that  we  should 
exclude  all  mechanics,  with  others 
stating  that  we  should  exclude  only 
those  working  under  contract  for  section 
18  rural  operators.  Yet  others  suggested 
that  we  should  include  only  those 
mechanics  working  for  large  transit 
operators. 

Commenters  objected  to  only  one 
other  safety-sensitive  category, 
“controlling  the  movement  of  revenue 
service  vehicles”,  the  category  which 
includes  dispatchers.  These  commenters 
contend  that  dispatchers  do  not  perform 
a  safety-sensitive  function. 

Although  we  did  not  include  any 
categories  involving  the  construction, 
design,  or  manufacture  of  revenue 
service  vehicles  or  other  mass  transit 
equipment  or  facilities,  several 
commenters  suggested  that  we 
specifically  exclude  them  from  the 
definition.  Without  this  specific 
exclusion  they  believe  there  may  be 
some  instances  in  which  such  workers 
might  be  considered  to  be  performing  a 
safety-sensitive  function. 

Other  commenters  recommended  that 
we  add  categories  to  the  definition, 
including  police  and  other  security 
personnel,  and  mecheinics  who  repair 
nonrevenue  service  vehicles. 

Finally,  some  commenters  sought 
clarification  of  the  definition;  whether  it 
included  volunteers  and  CDL  holders, 
and  on  the  meaning  of  “directly 
supervising  an  employee  who  is 
performing  a  safety-sensitive  function.” 

FTA  Response.  We  have  made  several 
changes  to  the  definition  of  “safety- 
sensitive-employee.”  Before  describing 
those  changes,  however,  we  first  explain 
why  we  proposed  .a  definition  based  on 
function  rather  than  titles.  Because  each 
transit  system  uses  its  own  job 
classification  categories,  we  wanted  to 
avoid  specifying  particular  job  titles. 
Instead,  we  concluded  that  four  job 
functions  were  critical  to  safety,  and  in 
the  NPRM  identified  operating, 
mainteuning,  and  controlling  die 
movement  of  vehicles  as  those  functions 
critical  to  the  safety  of  the  traveling 
public,  and  added  a  fourth  category, 
first-line  supervisors  of'anyone 
operating,  maintaining,  or  controlling 
the  movement  of  the  vehicle.  The  final 
rule  adopts  these  categories,  with  some 
changes. 

Now  a  discussion  of  the  changes 
made.  Most  notably,  we  have  created 
two  new  categories  of  safety-sensitive 
functions:  The  carrying  of  a  firearm  for 
security  purposes,  and  the  operation  of 
a  nonrevenue  service  vehicle  by  a  CDL 
holder.  We  include  firearm-bearing 


police  and  security  personnel  because  of 
the  sensitivity  of  their  position  and  the 
danger  to  the  public  should  they  be 
under  the  influence  of  prohibited  drugs. 

As  discussed  above,  inWA  regulates 
CDL  holders,  both  interstate  and 
intrastate,  and  their  employers.  FTA’s 
relationship  is  with  its  recipients,  many 
of  whom  employ  CDL  holders.  To  avoid 
a  jurisdictional  conflict,  FTA  and 
FHWA  have  agreed  that  FTA’s  drug 
testing  rule  will  apply  to  transit  entities 
that  employ  or  use  the  services  of  CDL 
holders,  regardless  of  the  kind  of  vehicle 
they  operate. 

We  nave  also  reduced  the  scope  of  the 
definition  somewhat.  While  we 
proposed  in  the  NPRM  to  include 
supervisors  of  safety-sensitive 
employees,  the  final  rule  limits  that 
category  by  covering  only  first-line 
supervisors  whose  responsibilities 
include  the  performance  of  a  safety- 
sensitive  function.  For  instance,  if  a 
supervisor’s  job  description  requires  her 
to  drive  a  vehicle,  she  would  be 
covered,  but  if  it  did  not,  she  would  not. 

Further,  in  response  to  comments,  we 
have  excluded  from  the  scope  of  the 
rule  contract  mechanics  for  any  entity 
receiving  section  18  funds. 

Regarding  the  recommendation 
specifically  to  exclude  construction, 
design,  and  manufacturing  personnel, 
we  believe  it  is  imnecessary  to  do  so 
because  the  list  of  categories  in  the 
definition  is  exclusive.  Any  functional 
category — such  as  construction  or 
design  or  manufacturing — ^not  in  the 
definition  is  not  subject  to  the  rule. 

Finally,  some  clarification  on  the 
issue  of  safety-sensitive  employees. 
Volunteers  are  covered  by  the  rule  if 
they  perform  anyscifety-sensitive 
function.  Coverage  imder  the  rule 
should  not  be  based  on  whether  an 
individual  holds  a  paying  position,  but 
on  whether  that  individual  is  in  a 
position  to  affect  the  safety  of  the 
transit-riding  public.  The  final  rule 
definition  of  covered  employee  thus 
specifically  includes  volunteers. 

Another  ambiguity  mentioned  by 
several  commenters  concerns  the 
maintenance  category,  which  several 
commenters  believed  would  include 
workers  who  clean  rather  than  repair 
transit  equipment.  We  do  not  mean  to 
cover  such  workers  and  emphasize  that 
only  mechanics  who  repair  vehicles  or 
who  perform  routine  maintenance  are 
the  types  of  maintenance  workers 
covered  by  the  rule. 

D.  Covered  employee/contractor 

In  the  NPRM  the  definition  of  covered 
employee  included  three  general 
categories  of  safety-sensitive 
employees — those  directly  employed  by 


an  employer,  those  employed  by  a 
contractor,  cUid  applicants  for  a  safety- 
sensitive  position.  Most  comments 
about  this  definition  pertained  to  the 
coverage  of  contractors  in  the  NPRM, 
which  included  any  person  or 
organization  providing  services  or 
performing  work  consistent  with  a 
specific  understanding  or  arrangement, 
which  could  be  a  written  contract  or  an 
informal  arrangement  reflecting  an 
ongoing  relationship  between  the 
parties. 

Many  commenters  objected  to  the 
inclusion  of  contractors  within  the 
scope  of  the  rule,  believing  that 
employers  should  not  be  accountable  for 
a  contractor’s  compliance  with  the  rule 
because  employers  have  Uttle  or  no 
control  over  contractors  or  their 
employees. 

While  other  commenters  did  not 
specifically  object  to  the  inclusion  of 
contractors,  they  did  object  to  the  scope 
of  the  definition  of  contractor  and 
recommended  that  it  be  defined  to 
include  only  those  who  perform  work  or 
provide  service  under  a  formal  written 
agreement. 

Other  commenters  sought  to  exclude 
contractors  in  rural  areas  contending 
that  many  simply  would  refuse  to  do 
business  with  the  recipient  rather  than 
submit  to  a  sophisticated  drug  testing 
program.  The  remaining  commenters 
requested  that  we  exclude  only  contract 
mechanics  from  the  definition. 

FTA  Response.  In  response  to 
comments,  we  h^ve  made  a  number  of 
changes  to  the  wording  of  this  safety- 
sensitive  function,  although  the  basic 
concepts  in  the  NPRM  remain 
unchanged. 

The  final  rule  includes  direct 
employees,  contractors  and  their 
employees,  and  applicants  under  the 
definition,  but  reflects  the  following 
changes.  First,  we  specifically  include 
volunteers  in  the  definition  because,  as 
noted  above,  we  define  “safety- 
sensitive”  functionally  and  look  only  to 
the  function  that  a  person  performs,  not 
whether  they  receive  pay  for  their  work. 

Second,  while  many  commenters 
objected  to  including  contractors  who 
perform  safety-sensitive  functions,  we 
have/or  the  most  part  continued  to 
include  them  in  light  of  legislative 
history  on  this  issue.  The  following  was 
said  during  the  debate  on  the  bill: 

Drug  and  alcohol-testing  requirements 
must  not  be  circmnvented  through 
contracting  out  of  work. 

Safety-sensitive  employees  of  recipients  of 
the  Federal  transit  grant  money  identified  in 
the  bill,  and  those  safety-sensitive  employees 
working  for  contractors  of  such  recipients 
must  be  covered  exactly  to  the  same  extent 
and  in  the  same  fashion.  1  know  that  I  speak 
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for  all  conferees  when  I  say  that  we  will  not 
tolerate  a  situation  where  employees 
performing  substantially  the  same  safety- 
sensitive  function  are  covered  or  not  covered 
depending  on  whether  they  work  directly  for 
a  public  authority  or  an  outside  contractor. 

137  Cong  Rec.  S14766  (daily  ed.  Oct.  16. 
1991.)  (Statement  of  Sen.  D’ Amato). 

On  the  other  hand,  we  are 
sympathetic  to  the  persuasive 
arguments  of  rural  operators  on  this 
issue,  and  specifically  exclude  from 
coverage  tmder  the  rule  contract 
mechanics  who  perform  work  or 
provide  services  for  section  18  rural 
recipients.  We  believe  that  the  potential 
cost  and  hardship  of  including  such 
contractors  outweighs  any  benefits 
including  them  might  bring,  since  so 
many  rural  operators  believe  that  they 
simply  would  be  unable  to  get  any 
outside  servicing  if  providers  of  that 
service  were  subject  to  this  rule. 

E.  Pre-employment/Pre-duty  Testing 

Although  the  NPRM  included  the  pre¬ 
employment/pre-duty  tests  within  one 
provision,  in  bet  they  apply  to  different 
types  of  workers — applicants  in  one 
instance,  and  transferees  from  a 
nonsafety-sensitive  position  to  a  safety- 
sensitive  position  in  the  other.  Under 
the  NPRM.  an  appbeant  could  not  be 
hired  imless  he  passes  a  pre¬ 
employment  drug  test,  nor  could  a 
transferee,  already  employed  by  the 
employer,  perform  a  safety-sensitive 
function  imtil  she  passes  a  drug  test. 
Under  the  specific  notice  provision,  the 
NPRM  required  applicants  and 
transferees  to  be  notified  that  they  must 
submit  to  a  drug  test.  Moreover,  a  pre- 
employment  drug  test  could  not  be 
waived  by  the  employer,  which 
distinguished  the  anti-drug  NPRM  fiom 
the  alcohol  NPRM.  (The  alcohol  NPRM 
proposed  to  allow  the  employer  in 
certain  limited  circrunstances  to  accept 
another  alcohol  test  result  in  lieu  of  a 
pre-employment  test.) 

Conunenters  focused  on  these  issues. 
Specifically,  conunenters  requested  that 
uu  add  a  notification  requirement  to  the 
pre-employment/pre-duty  testing 
provision  of  the  final  rule.  On  the  other 
issue,  commenters  stated  that  employers 
should  not  be  able  to  accept  the  results 
of  a  drug  test  administered  under  the 
requirements  of  another  DOT  agency. 

FTA  Response.  In  the  NPRM  we  aid 
require  an  employer  to  notify  an 
applicant  that  he  or  she  would  be 
required  to  take  a  drug  test  with  a 
verified  negative  result.  We  have  made 
no  changes  to  this  requirement  in  the 
final  rule.  As  noted  above,  some 
commenters  thou^t  that  we  allowed  an 
employer  to  use  certain  existing  test 
resuhs  in  Ueu  of  a  pre-employment  test. 


We  do  not.  That  provision  was  not  in 
the  drug  NPRM.  nor  is  it  in  this  final 
rule. 

We  have  made  another  change  in 
response  to  comments  on  our  related 
alcohol  rule.  Some  commenters  were 
confused  by  the  term  pre-duty  testing 
and  assiuned  that  it  meant  that  an 
employee  must  be  tested  every  time 
they  were  about  to  perform  a  safety- 
sensitive  function.  This  is  not  the  case. 
We  meant  to  apply  that  provision  to 
transferees  from  a  nons^ety-sensitive 
position  to  a  safety-sensitive  position. 

To  clarify  pur  intent  we  have  deleted 
the  phrase  “pre-duty”  (in  the  context  of 
pre-employment  drug  testing)  from  the 
final  rule. 

F.  Reasonable  Suspicion  Testing 

Commenters  responding  to  this 
general  area  raised  numerous  issues. 
Before  discussing  those  issues,  however, 
we  first  briefly  summarize  the 
reasonable  suspicion  testing  provision 
as  it  appeared  in  the  NPRM. 

Reasonable  suspicion  testing  is 
specifically  required  by  the  Act.  and  the 
NPRM  basically  authorizes  an  employer 
to  conduct  a  test  when  it  believes  the 
employee  is  exhibiting  certain 
characteristics  of  proldbited  drug  use. 
The  NPRM  never  identifies  or  defines 
those  characteristics,  but  authorizes  an 
employer  to  require  a  reasonable 
suspicion  drug  test  on  the  basis  of 
specific,  contemporaneous,  articulable 
observations  concerning  the  appearance 
and  behavior  of  the  covered  employee, 
which  characterize  prohibited  drug  use. 

Moreover,  those  observations  must  be 
made  by  a  supervisor  trained  in 
detecting  the  symptoms  of  drug  use.  The 
NPRM  specifically  required  that  a 
supervisor  receive  two  hours  of  training, 
which  must  include  information  about 
the  manifestations  and  behavioral 
characteristics  indicating  prohibited  , 
drug  use. 

Commenters  took  a  number  of 
positions  on  this  issue.  Some  wanted 
only  one  supervisor  to  make  the 
reasonable  suspicion  determination, 
others  wanted  two.  Some  believed  that 
the  test  could  be  based  on  the 
observations  of  a  third  party,  such  as  a 
transit  passenger. 

Commenters  also  took  different 
positions  on  the  amount  of  time  a 
supervisor  should  be  trained,  although 
most  thought  that  one  hour  was  not 
enough  time  to  adequately  train  a 
supervisor.  Some  commenters  suggested 
four  hours  of  training,  others  suggested 
four  hours  of  combined  alcohol  and 
drug  training,  and  yet  another  suggested 
five  to  ten  hours  of  training  with  the 
additional  requirement  of  a  proficiency 
certification. 


Many  commenters  suggested  that  the 
language  of  the  reasonable  suspicion 
provision  be  broadened  to  include  othej 
factors  in  the  determination.  For 
instance,  some  suggested  that  employers 
be  allowed  to  review  an  employee’s 
attendance  records  for  absenteeism  and 
tardiness.  Others  suggested  that  an 
employer  be  allowed  to  examine  other 
records  indicating  whether  the 
employee  had  any  moving  traffic 
violations,  occupational  injuries,  or 
operating  rule  violations.  And  others 
suggested  that  an  employer  be  able  to 
look  at  the  pattern  of  the  employee’s 
conduct  both  on  and  off  the  job. 

Lastly,  the  commenters  discussed  the 
matter  of  whether  there  should  be 
written  documentation  of  a  reasonable 
suspicion  determination.  The  NPRM  did 
not  require  written  dociunentation.  but 
stated  that  any  document  generated  as  a 
result  of  a  reasonable  suspicion 
determination  must  be  maintained  for  a 
year.  Several  commenters  recommended 
that  a  written  determination  be 
required,  with  one  suggesting  that  a 
checklist  also  be  required.  One 
commenter  recommended  that  a  second 
supervisor  concur  in  the  written 
determination  before  a  reasonable 
suspicion  test  could  be  conducted. 
Another  commenter  suggested  that 
written  documentation  required  only 
if  the  employee  has  a  verified  positive 
drug  test  result  and  subsequently  was 
disciplined. 

FTA  Response.  In  the  final  rule  we 
essentially  have  retained  the  reasonable 
suspicion  provision  from  the  NPRM. 
with  only  one  change,  because  we 
believe  it  adequately  balances  the  rights 
of  employees  against  the  rights  of  the 
traveling  public.  For  instance,  we 
believe  that  the  observations  must  be 
made  by  a  supervisee  trained  in 
detecting  the  symptoms  of  prohibited 
drug  use  rather  than  by  some  third 
party.  (Of  course  a  thi^  party  could 
alert  a  transit  operator  about  a  particular 
situation,  which  might  trigger  a 
supervisor  to  pay  particular  attention  to 
the  affected  employee.) 

We  also  believe  that  a  determination 
made  by  a  single  supervisor  trained  in 
detecting  the  signs  of  drug  use 
adequately  protects  the  employee,  and 
we  were  concerned  about  the  cost  of 
requiring  two  supervisors  to  make  the 
determination. 

However,  although  many  commenters 
supported  the  requirement  that 
supervisors  receive  two  hours  of 
training,  we  have  changed  this 
requirement  in  the  final  rule,  being 
sensitive  to  the  costliness  of  such 
training.  Supervisors  who  make 
reasonable  suspicion  referrals  will  be 
required  to  undergo  only  one  hour  of 
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training.  Individual  employers  of  course 
are  free  to  pnrovide  as  macK  additional 
training  beyond  the  required  (me  hour 
as  they  like.  Employers  also  aie  allowed 
to  cmnbine  drug  asid  alcohol  training, 
provided  the  required  time  frames  are 
satisfied. 

The  standard  used  to  authorize  a 
reasonable  suspidon  test  ren>eins 
unchanged  in  final  rule,  udiicb 
means  that  a  supervisor  may  consider 
only  short-term  indicators  of  drug  use. 
We  stress  that  long-term  indications  of 
drug  use  such  as  absenteeism  or 
tarcliness  or  moving  traffic  violations 
cannot  be  used  as  basis  for 
conducting  a  reasonable  suspicion  drug 
test,  which  must  cmly  be  based  on 
contemporaneous  and  articulable 
observations.  Of  course,  a  sinpervisor 
ma*  paxticulasly  be  alert  to  the  conduct 
and  job  ]}erfbrmanca  of  an  employee 
based  on  the  supervisor’s  kmg-tenn 
knowledge  of  the  employee. 

We  do  not  requizea  supervisor  to 
document  an  employee’s  bdiavior  in 
writing.  We  do,  however,  provide  that 
any  dtjoiments  generated  by  the 
determinatiem  must  be  maintained  for 
one  year.  Again,  the  final  rule  does  not 
re(piire  an  employer  to  dociunent  each 
and  every  reasonable  suspicion 
determination,  although  an  employer 
would  be  prudent  to  do  so. 

G.  Random  Testing/Ramdom  Testing 
Rate 

The  random  testing  provision 
generated  many  comments,  with  most 
commenters  proposii^  the  adoption  oia 
particular  random  testing  rate  os  a 
particular  method  of  determining  a 
random  testing  rate.  Other  cennmenters 
were  concerned  about  the  frequency  of 
random  testing  and  how  the  test  should 
be  administer^  Several  commenters 
sought  clarification  of  certain  aspects  of 
the  provision. 

Several  different  alternatives  for 
determining  the  random  testing  rate 
were  offered.  Many  (xtnunenters 
suggested  a  flat  rate,  ranging  from  tO 
percent  to  50  percent. 

Others  sug^ted  a  performance  based 
rate,  that  is,  a  rate  determined  by  the 
results  of  random  testing  Under  such  a 
scheme,  if  the  number  of  verified 
positive  test  results  exceeds  a  specified 
rate  (for  example,  1  percent),  thra  the 
employer  would  be  required  to  test  at  a 
higher  specified  random  rate  (for 
example,  percent).  11  the  number  of 
veiifi^  positive  test  results  is  less  then 
the  specified  rate,  the  employer  would 
be  re(]uired  to  test  at  a  re^c^  random 
rate  (|w  example,  25  pwcent).  One 
commenter  recommended  thrt  an 
employer  could  raxMkmdy  test  20: 
percent  of  its  employees  if  less  than  3 


percent  of  its  random  tests  were 
verified,  bid  if  the  numbenr  of  verified 
posdives  exceeded  3  percent  the 
employer  would  have  to  raise  its  testing 
rate. 

Other  variations  were  piroposed. 
Several  commenters  suggested  that  we 
set  a  minimum  random  testing  rate  of  tO 
percent,  but  give  an  employer  the 
discretion  to  test  at  a  h^er  rate  based 
on  its  own  experience.  Another 
commenter  suggested  that  we  require  a 
random  rate  bdow  50  percent  and  allow 
an  employer  to  set  Us  own  rate  for 
different  Masses  of  employees.  Yet 
another  commenter  recommended  that 
we  set  a  rate  anywhere  from  10  percent 
to  50  percent  but  allow  an  employer  to 
reduce  Us  rate  if  U  has  programs,  such 
as  training  and  rehabilitation  programs, 
in  addition  to  those  requtired  by  the  final 
rule. 

Another  commenter  recommended 
that  random  testing  be  phased  in,  15 
percent  the  first  year,  20  percent  the 
second  year,  and  25  pcrc^  theteafier, 
presum^ly  to  ease  cost  and 
administrative  biudens.  Another 
commenter,  however,  recommended 
that  those  who  bad  never  raiulomly 
tested  employees  should  be  re<pilred  to 
test  at  a  higher  random  rate  tium  those 
who  have  had  a  program  in  effect 
Lastly,  one  commenter  believed  that 
FTA  should  not  set  the  rate  at  aU,but 
the  rate  should  be  determined  by  an 
agreement  between  lalx^and 
management.  Aside  from  the  random 
testing  rate  issue,  commmitexs  also 
addressed  bow  the  test  itself  should  be 
conducted,  hi  this  regard,  several 
commenters  were  concerned  about  how 
truly  random  testing  would  be,  and 
suggested  that  the  testing  itself  should 
be  cxmducted  by  an  outside  agency  . 

FTA  Response.  In  determining  line 
random  drug  testing  rate,  FTA  has 
considered  not  only  the  comments  on 
this  issue  but  other  faiUors  as  well.  Most 
importantly,  because  FTA,  unlike  other 
DOT  agencies,  has  not  previously 
required  drug  testing,  we  do  not  know 
the  extent  of  drug  use  in  the  mass  transit 
industry.  We  therefore  have  established 
a  random  drug  testing  rate  of  50  pwrceiU, 
the  rate  at  which  other  DOT  agencies 
have  been  requiring  nuidom  testing 
since  1989. 

We  recognize,  however,  that  random 
drug  testing  does  sidilect  a  Inge  number 
of  employed  to  urine  testing  and  is 
costly.  We  have  tlnis  today  issued  an 
NPRM  requesthig  comment  on  whether 
we  should  adopt » jierfonnaiice  based 
rand(»n  drug  testing  rate.  Foracamplete 
discussfom  (rf  this  issue,  please  see  the 
NPRM  entitled  "Random  Drug  Testing 
Program”  pukdished  efeewhere  in 
today’s  issue  of  the  Federal  Register. 


Mtweover,  the  NPRM  re(piired  random 
testing  to  be  completidy  raiukRn,  whidi 
means  that  it  must  be  unannounced,  ft 
must  also' be  unpredictable.  Which  is  the 
reason  we  prop«ised  that  the  tests  be 
spread  reasonably  throu^iout  a  12- 
m<Rith  period.  We  have  retained  both  of 
these  requirements  in  tiu>  final  rule. 

We  do  not,  however,  require  the  test 
to  he  conducted  by  an  outside  agency. 
Although  requiring  a  third  pmly  to ' 
conduct  the  random  drug  testh^  may 
afford  an  employee  additional 
protection,  we  believe  the  final  rule 
provides  an  employee  vrith  sufficient 
protection.  Among  other  things,  the  rule 
requires  an  employer  to  use  a 
scuentificaRy  valio  method  to  randomly 
selec:t  employees  from  a  pool  in  which 
each  empfoyee  has  an  equal  (hance  of 
being  selected. 

Lastly,  s<Hne  commenters  are 
confused  about  an  issue  raised  in  the 
alcdbot  NPRM  ti&^  does  not  relate  to 
this  rule.  In  oyr  companion  alcohol 
NPRM,  we  restricted  random  testing  to 
the  time  frwnes  ]ust  before,  during,  or 
last  after  the  employee  performs  a 
safety-sensitive  function.  Several 
commenters  to  the  (hug  rule  asked  us  to 
explain  the  reasoning  for  this 
restriction. 

We  emphasize  thitf  this  limitation 
docs  not  apply  to  the  drug  rule.  Because 
drugs  are  prohibited  substances,  a 
safety-sensitive  employee  may  be 
randomly  tested  for  drugs  at  any  time 
while  on  duty.  In  coiUrast,  ak»hol  is  a 
legal  substance,  and  an  employee  who 
is  not  performing  or  who  will  not  be 
performing  a  safrrt3r‘sensitive  function 
within  four  hours  may  engage  in  a  legal 
activity.  Thus  the  alcohol  rule  strictly 
limits  the  period  of  time  when  the 
employee  is  subject  to  random  testing. 

H.  Post-accident  Testing 

The  comments  on  this  provision 
concerned  three  basic  questions:  when 
should  a  test  be  performed  following  an 
accident,  which  employees  should  be 
tested,  and  who  should  conduct  the 
testing. 

In  oetermining  when  a  post-aeddent 
test  should  be  required,  the  NPRM 
distinguished  be^een  fatal  and 
nonfatal  accidents.  After  an  accident 
involving  a  fotality,  the  NPRM  required 
the  employer  to  test  employees  who 
were  on  duty  and  present  in  the  vehicle 
at  the  time  of  the  accident  as  well  as 
mechanics  involved  in  the  vehicle’s 
most  recent  maintenance.  After  an 
accident  not  invohdng  a  fiitahty  had 
(Mxurred,  the  employer  was  required  to 
test  certain  employees  unless  their 
performance  could  be  completely 
discounled  as  a  contributing  foctor  to 
the  accident 
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Instead  of  this  dual  standard  in  the 
NPRM,  one  commenter  suggested  that 
we  adopt  a  reasonable  cause  standard 
for  determining  when  a  post-accident 
test  should  be  performed,  regardless  of 
the  seriousness  of  the  accident. 

Although  other  commenters  did  not 
specifically  propose  a  reasonable  cause 
standard,  they  did  object  to  the  scope  of 
the  fatal  accident  provision,  in  which  all 
safety-sensitive  employees  on-duty  and 
present  in  the  vehicle  at  the  time  of  the 
accident,  as  well  as  mechanics,  must  be 
tested. 

Most  of  the  comments  on  who  should 
be  tested  stressed  the  difficulty  of 
testing  mechanics,  especially  when 
vehicle  maintenance  is  contracted  out. 
Some  flatly  stated  that  testing 
mechanics  in  rural  areas  was  not 
practical,  while  others  stated  that 
requiring  the  testing  of  mechanics  after 
an  accident  is  unreasonable.  While 
some  commenters  opposed  the  testing  of 
any  mechanics,  others  suggested  that  we 
include  only  certain  mechanics.  In  this 
connection,  one  commenter  suggested 
that  we  require  the  testing  only  of  those 
mechanics  who  have  maintained  the 
affected  vehicle  within  the  two  weeks 
before  the  accident  occurred.  Another 
commenter  made  the  same 
recommendation  but  suggested  that  only 
those  mechanics  who  maintained  the 
vehicle  two  days  before  the  accident  be 
tested. 

Although  most  comments  concerned 
the  testing  of  mechanics,  one 
commenter  also  suggested  that  we 
require  the  testing  of  drivers  only  if  they 
are  contributorily  negligent. 

Commenters  also  stressed  the 
difficulty  of  testing  employees  after  an 
accident.  They  dt^  examples  of 
employees  leaving  the  scene  of  the 
acddent,  or  police  or  hospital  personnel 
refusing  to  allow  the  employee  to  be 
tested  by  the  employer.  These 
commenters  contended  that  the  rule 
should  address  these  problems. 

FTA  Response.  FTA  in  its  final  rule 
has  developed  a  dual  post-accident 
testing  provision:  after  acddents 
involving  a  fataUty,  and  after  accidents 
involving  bodily  injury  or  property 
damage.  The  Act  requires  us  to  mandate 
a  drug  test  whenever  someone  dies  as  a 
result  of  a  mass  transit  accident,  and  we 
thus  have  expressly  rejected  the 
adoption  of  a  probable  cause  standard  in 
such  cases.  Simply  put,  if  an  accident 
involving  a  fataUty  has  occurred,  a  drug 
test  must  be  given  within  32  hours  to 
those  safety-sensitive  employees  on- 
duty  in  the  vehicle  at  the  time  of  the 
accident. 

Other  employees'  conduct  may 
contribute  to  an  accident,  however.  For 
example,  if  two  trains  are  placed  on  the 


same  track  and  colUde,  the  performance 
of  safety-sensitive  duties  by  a  vehicle 
controller  could  have  contributed  to  the 
accident.  If  there  are  indications  that 
brake  failure  was  involved  in  a  bus 
accident,  and  the  vehicle’s  brake  system 
was  maintained  a  brief  time  before  in 
the  garage  by  an  identifiable  mechanic, 
the  performance  of  that  mechanic  could 
have  contributed  to  the  accident.  In 
situations  of  this  kind,  the  rule  directs 
the  employer  to  test  the  other  employee, 
but  only  if  the  employer  determines, 
based  on  the  best  information  available 
at  the  time,  that  the  other  employee’s 
performance  could  have  contributed  to 
the  accident.  Implementing  this 
provision  rests  substantially  on  the  good 
judgment  of  the  employer.  For  example, 
if  the  performance  of  the  relevant  work 
by  a  mechanic  occurred  long  enough 
ago  (e.g.,  more  than  32  hours  before  a 
test  could  be  administered)  that  a 
meaningful  test  could  not  be 
administered,  the  employer  would  not 
be  expected  to  administer  the  test.  If  the 
bus  was  recently  in  the  shop  only  for  an 
air  conditioning  repair,  there  would  be 
no  point  in  testing  a  mechanic  after  an 
accident  in  which  brake  failure  may 
have  been  involved. 

With  respect  to  non-fatal  accidents 
involving  road  surface  vehicles  (e.g., 
buses  and  vans),  a  covered  employee  on 
duty  in  the  vehicle  at  the  time  of  die 
accident  would  have  to  be  tested  if  the 
employee  had  received  a  citation  from 
a  law  enforcement  officer.  As  in  the  case 
of  fatal  accidents,  the  employer  would 
test  other  employees  if  the  employer 
determined,  based  on  the  best 
information  available  at  the  time,  that 
such  an  employee’s  performance  could 
have  contributed  to  the  accident. 
Examples  of  such  a  test  could  include 
the  situation  of  the  mechanic  mentioned 
above  and  a  situation  in  which  a  bus 
driver  was  not  cited  by  local  law 
enforcement  personnel  but  the 
employer,  in  its  good  judgment, 
determined  that  the  driver’s 
performance  could  have  contributed  to 
the  accident. 

With  respect  to  other  vehicles  (e.g., 
rail  vehicles),  the  employer  would  have 
to  test  covered  employees  on  duty  in  the 
vehicle  at  the  time  of  the  accident, 
unless  the  employer  determined,  based 
on  the  best  information  available  at  the 
time,  that  an  employee’s  performance 
could  be  completely  discounted  as  a 
contributing  factor  in  the  accident.  This 
is  a  different  standard  than  in  the  case 
of  road  surface  vehicles,  because  there 
is  little  likelihood  of  an  on-the-spot  law 
enforcement  citation  to  the  operator  of 
vehicles  like  rail  cars.  As  in  the  other 
post-accident  testing  situations,  the 
employer  could  make  a  judgment  to  test 


other  covered  employees,  if  the 
employer  concluded  that  their 
performance  could  have  contributed  to 
the  accident. 

After  an  accident  has  occurred,  an 
employer — not  police  or  hospital 
personnel — must  test  affected 
employees  for  the  use  of  prohibited 
drugs.  The  rule  does  not  permit  a  waiver 
of  the  employer’s  obligation  to  test  an 
employee  after  an  accident,  nor  does  it 
allow  an  employer  to  use  the  results  of 
laboratory  findings  of  a  drug  test 
administered  by  police  or  hospital 
personnel. 

Under  the  final  rule,  however,  an 
employee  may  be  taken  to  a  medical 
treatment  facility  immediately  after  an 
accident  without  being  tested  by  the 
employer.  An  employee  also  may  leave 
the  scene  of  an  accident,  vrithout  being 
tested,  so  long  as  he  remains  readily 
available  for  testing,  which  means  that 
the  employer  knows  the  whereabouts  of 
the  employee  until  he  is  tested  and  that 
the  employee  is  available  to  be  tested 
immediately  after  being  notified  by  the 
employer  and  within  32  hours  of  ffie 
accident.  Thus  an  employee  may  receive 
medical  attention  or  respond  to  police 
questions  or  seek  assistance  for  injured 
individuals. 

I.  Return  to  Duty/FoIIow‘-up  Testing 

The  comments  concerning  these  two 
kinds  of  testing  focused  primarily  on  the 
roles  of  the  employer  and  the  Substance 
Abuse  Professional  (SAP).  The  NPRM 
proposed  authorizing  the  SAP  to 
determine  not  only  when  an  employee 
may  return  to  duty  after  a  verified 
positive  drug  test  result,  but  also  how 
many  follow-up  tests  an  employee 
should  take  and  for  what  period  of  time. 

Many  commenters  objected  to  the 
extent  of  authority  given  to  the  SAP 
imder  the  NPRM.  An  employer,  not  the 
SAP,  should  determine  if  and  when  an 
employee  may  resume  a  safety-sensitive 
function  after  a  verified  positive  drug 
test  result,  these  commenters  stated. 
They  also  contended  that  an  employer 
should  control  the  follow-up  testing 
requirements,  such  as  the  length  of  time 
an  employee  must  submit  to  follow-up 
testing  and  the  number  of  tests  the 
enmloyee  must  take  and  pass  annually. 

Other  commenters  recommended  that 
the  final  rule  prescribe  in  detail  the 
follow-up  testing  requirements,  with 
several  offering  suggestions.  One 
commenter  recommended  that  the  rule 
require  60  months  of  follow-up  testing, 
with  12  tests  required  in  the  first  year 
and  6  annually  thereafter.  Another 
commenter  recommended  60  months  of 
testing  with  a  prescribed  number  of  tests 
over  the  entire  60  month  period;  another 
a  36  month  follow-up  period  with  6 
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tests  required  annually;  and  another  a 
24  nuHith  fedlow-up  testing  period  with 
3  tests  required  the  first  year.  And, 
lastly,  one  conun«iter  stated  that  the 
rule  should  not  reconunend  a  specific 
number  of  follow-^  tests  at  all. 

FTA  Response.  Tne  final  rule  retains 
the  authority  of  the  SAP.  In  making  this 
decision,  we  strove  to  balance  the  rights 
and  privacy  of  the  employee  gainst  the 
safety  of  the  traveling  public.  Because  of 
the  extensive  credentials  required  to  be 
a  SAP,  we  believe  that  they  are  most 
qualified  to  make  the  necessary 
decisions  concerning  the  ability  of  an 
employee  to  return  to  his  or  her  safety- 
sensitive  position.  In  addition,  because 
studies  have  shown  that  the  relapse  rate 
is  highest  in  the  first  year  of  recovery, 
w'e  mandate  a  minimum:  of  6  drug  tests 
during  that  time.  After  that  period, 
however,  we  believe  that  the  SAP 
should  determine  when  fbllow-up 
testing  should  end;  in  any  event,  if  must 
end  if  60  months  have  elapsed  from  the 
time  of  the  employee’s  return  to  duty. 

We  note  diat  an  employer  may  require 
additional  follow-up  testing  under  its 
own  authority.  It  is  important  to 
emphasize,  moreover,  that  during  the 
60-month  period  the  employee  remains 
separately  subject  to  random  testing  as 
well. 

/.  The  Split  Sample  Procedure 

The  NPRM  proposed  that  the  urine 
sample  be  split,  and  poured-off  into  two 
specimen  bottles.  This  provides  an 
employee  with  the  option  of  having  an 
analysis  of  the  split  sample  performed  at 
a  separate  laboratory  sh^ld  the  primary 
specimen  test  result  be  verified  positive. 
Tlie  NPRM  would  have  provided  an 
employee  72  hours  to  decide  whether  to 
have  the  analysis  of  the  split  sample 
performed. 

Only  a  few  commenters  responded  to 
this  provision,  with  most 
recommending  that  the  employer  be 
allowed  to  test  the  urine  sample  for 
more  than  the  five  prohibited  drugs. 
Others  focused  on  the  amount  of  time 
the  NPRM  gave  the  employee  to  request 
that  the  secondary  sample  be  tested. 
Some  contend  that  72  hovirs  is  too  short 
a  period  of  time,  and  others  asked 
whether  the  72  hours  included 
weekends  and  holidays.  Yet  another 
commenter  asked  diat  the  rule  re<mire 
the  employee  to  pay  for  the  test  of  the 
split  sample. 

FTA  R^ponse.  On  the  time  period 
issue,  an  employee,  after  being  notified 
by  the  Medial  Review  OflRcer  (MRGJ 
that  the  primary  specimen  has  been 
verified  positive,  must  request  within  72 
hours  that  the  split  be  tested.  Although 
sevwal  commenters  c^>jected  to  Ae  72- 
hour  time  period,  Ae  Act  specifies  that 


an  employee  must  be  given  three  days 
to  request  that  the  split  sample  be 
analyzed.  In  Ae  final  rule  we  interpret 
three  days  to  mean  72  hovirs,  and 
because  most  transit  systems  operate 
seven  days  a  week  and  during  hoHdays, 
we  have  decided  Aat  Ae  72-hour  time 
period  mcludes  boA  hohdays  and 
weekends. 

Concerning  who  pays  for  the  test  of 
Ae  spirt  sample,  Ae  rule  is  silent,  and 
Ais  issue  properly  must  be  decided  at 
Ae  local  level. 

Finally,  for  a  complete  Ascussion  of 
FTA’s  and  DOT’S  respranse  to  this  issue, 
please  see  part  40  and  its  preamble 
published  elsewhere  in  todeiy’s  issue  of 
Ae  Federal  Register. 

K.  Treatment 

The  NPI^  proposed  Aat  any  covered 
employee  who  has  a  verified  positive 
drug  test  result  must  be  advised  by  his 
employer  of  Ae  resources  available  to 
help  him  resolve  problems  associated 
with  drug  use  and  be  evaluated  by  a 
SAP.  The  NPMd  neiAer  auAorized  nor 
prohibited  an  employer  from 
disciplining  or  discharging  an  employee 
because  he  has  a  verifi^  positive  drug 
test  result  for  prohibited  drug  use;  it 
simply  stated  Aat  such  an  employee 
must  be  removed  from  his  safety- 
sensitive  position. 

Several  commenters  objected  to  our 
silence  on  Ais  issue,  and  asked  us  to 
clarify  Ae  rule  by  specifically 
auAorizing  Ae  employer  to  take 
whatever  disciplin^  action  Ae 
enmloyer  deems  necessary. 

The  remainmg  commenters  addressed 
Ae  issue  of  reh^litation.  One 
comtnenter  suggested  Aat  we  mandate 
rehabilitation  and  treatment.  AnoAer 
commenter  recconmended  Aat  Ae  final 
rule  require  reinstatement  in  addition  to 
rehabilitation.  Yet  anoAer  commenter 
stated  Aat  Ae  final  rule  should  not 
address  Ae  issue  of  rehabilitation, 
which  should  bo  decided  by  Ae 
employer  and  Ae  union.  Lastly,  a 
commenter  stated  that  an  employer 
should  not  be  required  to  refer  an 
employee  to  an  SAP  when  Ae 
employer’s  policy  is  to  Ascharge  any 
employee  who  has  a  verified  positive 
drug  test  result. 

fiA  Response.  FTA  has  retained  Ae 
language  in  Ae  NPRM  on  Ais  issue.  We 
Aus  remain  silent  on  wheAer  an 
employer  may  Asmiss  or  Asqualify  an 
employee  who  has  a  verified  positive 
drug  test  result,  an  issue  best  deckled  at 
Ae  local  level. 

Concerning  rehabilitation,  we  believe 
Aat  we  have  met  Ae  requirements  of 
the  Act,  vsAich  state  Aat  the  rule  must 
provide  for  Identification  and 
opportunity  for  treatment  of  employees 


who  are  determined  to  have  used 
prohibited  drugs.  In  Ais  regard,  we 
require  that  an  employee  who  has  a 
verified  positive  drug  test  result  be 
evaluated  to  determine  wheAer  he 
needs  assistance.  Such  an  employee 
may  return  to  his  safety-sensitive 
position  after  he  has  properly  completed 
a  course  of  treatment  as  determined  by 
an  SAP,  and  takes  a  return  to  duty  drug 
test  wiA  a  verified  negative  result 

If  an  employee  undergoes  freatmenf, 
Ae  rule  does  not  address  Ae  issue  of 
who  should  pay  fcv  it.  We  believe  Aat 
Ais  issue  should  be  decided  at  the  local 
level.  Nor  does  Ae  rule  deal  wiA  Ae 
issue  of  reciAvism,  when  an  employee 
has  repeated  verified  positive  drug  test 
results  and  has  repeatedly  been  referred 
to  treatment.  Again,  we  believe  Aat 
issue  should  be  decided  at  the  local 
leveL  This  rule  requires  Ae  removal  of 
an  employee  from  a  saf^-sensitive 
position  if  the  employee  has  a  verified 
poutive  drug  test  result,  but  does  not 
address  employment  or  disciplinary 
issues  in  connectioa  wiA  su^  action. 

L.  Training 

The  NPRM  prc^}osed  that  supervisors 
who  make  reasonable  suspicion 
determinations  receive  126  minutes  of 
trainu^  on  the  physicaL  behavioral,  and 
performance  indicaUMS  of  probable  drug 
use,  which  would  enable  the  superviscnr 
to  nuike  an  Afrarmed  reasrm^le 
suspicKMi  determination.  A  adAtion, 

Ae  NPRM  proposed  that  all  safety- 
sensitive  empl^ees  be  trained  about  Ae 
efiects  of  drug  use  cm  healA,  safety,  and 
Ae  work  environment. 

We  received  numerous  comments  on 
Ais  issue,  virtually  all  of  them  A  favor 
of  requirmg  trainmg,  at  least  for 
supervisors.  For  empAyees,  most 
commenters  were  silent,  alAou^  one 
favored  recpiiring  60  mmutes  of  trainmg 
and  anoAer  asked  that  we  help  develop 
a  curriciAim  for  a  general  educational 
program. 

Because  almost  all  of  Ae  commenters 
were  A  favor  of  trainmg  for  supervisors, 
many  commenters  proposed  certam 
trainmg  specifications.  Some 
commenters  proposed  a  combmed  drug 
and  alcohol  trammg  program;  one 
conun^pter  specifically  recommended 
four  hours  of  combmed  drug  and 
alcohol  training,  while  another  made 
Ae  same  reccunmendation  but  added  a 
one-hour  yearly  refresher  course. 

The  remammg  conunenters  Ad  not 
specifically  recommend  that  Ae  drug 
and  alcohol  trainAg  be  combmed. 
Astead,  one  commenter  suggested  that 
supervisors  be  recpiiied  A  receive  four 
hours  of  trammg  and  Aat  Ae  cdass  size 
be  lAiited  to  four  individuals.  OAer 
commenters  recommended  a  full  day  of 
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training,  one  suggesting  that  supervisors 
should  be  certified  after  satisfactorily 
being  trained.  Lastly,  several 
commenters  stated  that  we  should 
require  interactive  training. 

n'A  Response.  FTA  beUeves  that 
training  will  greatly  improve  the 
efficacy  of  the  anti-drug  program,  and 
we  agree  with  the  commenters  who 
favor  a  training  requirement  for  both 
safety-sensitive  employees  and 
sujjervisors.  We  note,  however,  that 
most  of  the  comments  addressed  one  of 
two  areas,  the  amount  of  training 
required  and  the  actual  content  of  the 
program  itself. 

We  have  decided  to  adopt  the 
recommendation  of  one  commenter  and 
require  all  safety-sensitive  employees  to 
receive  at  least  60  minutes  of  training. 

We  believe  that  training  for  covered 
employees  is  important  because  of  the 
profound  ramifications  of  prohibited 
drug  usage  on  personnel  health,  public 
safety,  and  the  work  environment.  We 
also  believe  that  one  hour  of  training  is 
sufficient  to  train  supervisors  who  may 
make  reasonable  suspicion 
determinations  to  recognize  the  signs 
and  symptoms  of  drug  use;  moreover,  an 
employer  may,  at  its  own  discretion, 
choose  to  provide  additional  training. 
These  requirements  are  one-time  only; 
the  final  rule  does  not  require  aimual  or 
recurring  training,  although  an 
employer  certainly  is  not  prohibited 
from  providing  any  additional  training. 
Moreover,  we  do  allow  employers  to 
combine  drug  and  alcohol  training 
providing  that  the  minimiun  time 
requirements  are  observed. 

Nor  does  the  final  rule  specify  the 
content  of  the  training  programs,  since 
an  employer  should  develop  a  program 
to  meet  its  own  needs.  We  believe  that 
it  would  be  inappropriate  for  the  rule  to 
specify  the  content  of  this  kind  of 
training  program.  The  employer  best 
knows  its  workforce  and  the  needs  of  its 
employees. 

M.  Management  Information  System 
(MIS)  Reporting  Requirement 

The  vast  majority  of  comments  on  this 
issue  concern^  the  State’s  role  in 
record  collection.  Under  the  NPRM,  we 
proposed  to  require  States  to  collect  and 
forward  to  FTA  the  annual  reports 
prepared  by  their  subrecipients.  Because 
the  State  merely  “passes  through”  the 
Federal  grant  funds  to  a  subrecipient, 
most  commenters  believed  that  the  State 
should  not  be  responsible  for  ensuring 
the  accuracy  of  the  information 
collected,  nor  for  submitting  the  reports 
to  the  FTA  on  time.  In  fact,  one 
commenter  suggested  that  only  large 
employers  should  be  required  to  keep 


and  submit  detailed  information  on  test 
results. 

Some  States  focused  on  the  overlap 
between  this  NPRM  and  a  rulemaking 
required  imder  section  28  of  the  FT  Act, 
which  requires  certain  States  to  oversee 
the  safety  of  certeun  kinds  of  fixed 
guideways.  Some  commenters 
explained  that  they  would  not  be  able 
effectively  to  oversee  certain  fixed 
guideway  systems  unless  they  were 
given  access  to  the  records  generated 
under  this  rule. 

Finally,  some  commenters  asked  that 
we  provide  States  an  extra  60  days  fit)m 
the  annual  February  15th  reporting  date. 

FTA  Response.  In  the  final  rule  we 
have  retained  the  requirement  that  a 
State  collect  and  submit  to  FTA  on 
behalf  of  its  subrecipients  the  data 
required  under  this  rule.  This 
requirement  is  consistent  with  the 
fundamental  legal  relationship  between 
FTA  and  the  direct  recipient  of  Federal 
funding,  which  in  some  instances  is  a 
State,  in  which  case  the  State  must 
collect  and  submit  the  annual  report 
required  imder  this  rule  and  meet  the 
same  reporting  deadline  as  other 
recipients.  The  due  date  of  the  annual 
report  has  been  changed  to  March  15. 
States  must  collect  the  reports  prepared 
by  their  subrecipients  and  their 
contractors,  as  appropriate,  and  forward 
the  reports  to  the  FTA. 

The  final  rule  includes  two  different 
reporting  forms,  FTA  Drug  Testing 
Management  Information  System  (MIS) 
Data  Collection  Form  (Appendix  B)  and 
FTA  Drug  Testing  Management 
Information  System  (MIS)  "EZ"  Data 
Collection  Form  (Appendix  C). 
Appendix  B  must  be  used  in  reporting 
both  verified  positive  and  negative  di^g 
test  results;  Appendix  C  must  be  used 
by  employers  who  have  no  verified 
positive  drug  test  results  to  report. 

FTA  intends  to  combine  the  drug  ar;d 
alcohol  regulations'  reporting  forms 
within  two  to  three  years  after 
implementation. 

We  appreciate  those  comments 
directing  our  attention  to  the  overlap 
between  this  rule  and  the  State  Safety 
Oversight  NPRM  published  in  the 
Federal  Register  on  December  9, 1993  at 
FR  64856.  We  have  amended  those 
provisions  requiring  access  to  certain 
facilities  to  also  permit  access  by  State 
oversight  agency  officials  to  facilitate 
their  oversight  role  as  proposed  in  the 
State  Safety  Oversight  NPRM. 

N.  Implementation  Date 

The  NPRM  proposed  to  require 
compliance  with  this  rule  within  six 
months  of  publication  in.  the  Federal 
Register  for  large  employers  and  within 
one  year  for  States  and  small  employers. 


This  provision  contrasted  with 
implementation  periods  proposed  in  the 
alcohol  NPRM,  which  were  one  year  for 
large  employers  and  two  years  for  States 
and  small  employers. 

Several  commenters  strongly  favored 
implementing  both  the  drug  and  the 
alcohol  rules  simultaneously.  Another 
commenter  recommended  that,  for 
budgeting  reasons,  FTA  key  the 
implementation  period  to  the  fiscal 
year.  Other  commenters  recommended 
specific  implementation  periods.  For 
instance,  one  commenter  suggested  that 
all  employers  be  given  four  months 
while  another  suggested  three  to  six 
months.  Another  commenter 
recommended  that  large  employers 
comply  with  the  rule  within  six  to  nine 
months  of  the  publication  date. 

FTA  Response.  In  the  final  rule,  we 
have  decided  that  large  employers  must 
implement  their  drug  testing  programs 
on  January  1, 1995,  while  small 
employers  will  have  until  January  1, 
1996  to  implement  their  programs.  This 
is  consistent  with  the  implementation 
date  of  our  related  alcohol  rule  and  will 
ensure  that  the  annual  MIS  report  data 
will  coincide  with  the  calendar  year. 

We  provide  small  employers 
additional  time  to  implement  their  rule 
because  they  may  find  it  necessary  to 
form  consortia.  Large  employers  in  most 
instances  already  have  experience  in 
testing  their  employees  for  drug  use. 

We  further  note,  in  response  to 
several  inquiries,  the  rule  provides  no 
authority  for  an  employer  to  begin  its 
program  before  the  implementation 
dates  included  in  this  rule. 

O.  Combined  Drug  and  Alcohol  Rules 

Many  commenters  urged  us  to 
combine  the  drug  and  alcohol  NPRMs 
into  one  final  rule,  or,  in  the  alternative, 
to  combine  common  aspects  of  both 
rules,  such  as  the  training  and  reporting 
retirements. 

FTA  Response.  We  have  decided  not 
to  combine  the  drug  and  alcohol  testing 
rules  at  this  time  because  there  are 
significant  differences  between  them. 
For  instance,  the  random  rate  for  the 
two  rules  differ,  25  percent  for  alcohol 
and  50  percent  for  drugs.  Also,  the  time 
period  during  which  an  employee  may 
be  subject  to  random  testing  differs  in 
the  two  rules.  The  alcohol  rule  contains 
an  entire  subpart.  Prohibitions,  which 
specifies  when  an  employee  cannot  use 
alcohol.  In  contrast,  the  drug  rule 
contains  no  comparable  subpart  because 
prohibited  drugs  are  controlled 
substances.  On  the  other  hand,  we  do 
allow  an  employer  to  combine  certain 
aspects  of  the  rules,  most  notably  the 
training  requirements.  In  addition,  we 
encourage  die  employer  to  formulate 
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and  promulgate  one  policy  statement 
concerning  both  drugs  and  alcohol. 

P.  Indian  Tribal  Governments 

Several  commenters  have  asked  us  to 
clarify  the  applicabiUty  of  the  rule  to 
Indian  tribal  governments  and  have 
suggested  that  we  preempt  Indian  tribal 
law.  Because  Indian  tribal  governments 
are  not  subject  to  State  law  or 
regulation,  these  commenters  are 
concerned  about  the  ability  of  a  State 
section  18  recipient  to  require  an  Indian 
tribal  government  subrecipient  to 
co^ly  with  this  regulation. 

Ft  A  Response.  As  a  general  matter, 
statutes  apply  to  Indian  Nations  or 
tribes  imless  (1)  the  law  touches 
exclusive  rights  of  self-governance  in 
purely  intramural  matters;  (2)  the 
application  of  the  law  would  abrogate 
ri^ts  guaranteed  by  Indian  treaties;  or 
(3)  there  is  proof  by  legislative  history 
or  some  other  means  that  Congress 
intended  the  law  not  to  apply  to  Indians 
on  their  reservations,  Donovan  v.  Coeur 
d'Alene  Tribal  Farm,  751  F.2d  1113, 
1116  (9th  Cir.  1985). 

In  this  regard,  there  is  no  legislative 
history  indicating  congressional  intent 
not  to  apply  the  Act  to  Indian  tribes.  We 
have  no  information,  moreover,  on  the 
issues  addressed  in  points  one  and  two. 
In  the  absence  of  any  such  information, 
we  conclude  that  the  Act  would 
preempt  Indian  tribal  law  but  of  course 
would  consider  any  argmnents  to  the 
contrary  based  on  points  one  and  two. 


pursuant  to  this  bill  with  regard  to  recipients 
of  funds  under  section  18  of  the  (Federal 
Transit  Act,  as  amended.).  S.  Rep.  No.  80, 
102d  Cong.,  1st  Sess.  36  (1991). 

Notwithstanding  this  legislative 
history,  the  Act  itself  does  not 
specifically  authorize  the  FTA  to 
“waive”  particular  requirements  of  the 
rule.  Nonetheless,  we  believe  we  can 
implement  the  rule  in  such  a  way  that 
it  minimizes  burdens  on  small 
operators. 

In  this  regard,  we  have  adopted 
several  provisions  to  ease  the  rule’s 
impact  on  small  operators.  Small 
operators — which  include  section  18 
rural  providers  and  small  recipients  of 
section  9  funds — are  provided 
additional  time  to  comply  with  the  rule. 
We  have  also  exempted  from  the  rule’s 
coverage  mechanics  imder  contract  to  or 
with  informal  agreements  with  a  section 
18  employer.  To  reduce  costs  and 
administrative  burdens,  we  allow  and 
encourage  section  18  providers  to  join  a 
consortium  of  operators  to  comply  with 
the  rule. 

III.  Section-by-Section  Analysis 
Subpart  A — General 

A.  Overview.  (§  653.1) 

This  section  provides  an  overview  of 
the  anti-drug  rule.  Basically,  the  rule 
requires  certain  recipients  of  FTA 
funding  to  establish  and  implement  an 
anti-drug  program  consisting  primarily 
of  a  program  in  which  a  safety-sensitive 
employee’s  urine  is  tested  for  five 
prohibited  substances  under  certain 
circumstances.  The  rule  further 
specifies  that  both  safety-sensitive 
employees  and  their  supervisors  must 
be  given  educational  materials  and  be 
trained  about  the  effects  of  drugs  on  the 
human  body  and  on  an  individual’s 
ability  to  perform  duties  while  imder 
the  influence  of  drugs.  Employers  must 
establish,  publicize,  and  promote  an 
anti-drug  policy  describing 
requirements  of  this  program  and  the 
consequences  of  any  violation  of  it.  The 
rule  specifies  the  consequences  for  any 
recipient  that  fails  to  implement  the 
requirements  of  this  rule. 

B.  Pvurpose.  (§  653.3) 

This  section  explains  that  the  rule  is 
designed  to  promote  public  safety  by 
requiring  a  recipient  to  establish  and 
implement  an  anti-drug  program  to 
detect  the  use  of  prohibited  drugs,  by 
urine  testing,  and  to  deter  the  use  of 
those  drugs  by  educating  and  training 
safety-sensitive  employees  about  the 
safety  and  health  ramifications  of  drug 
use  and  abuse. 


C.  ApplicabiUty.  (§  653.5) 

This  section  describes  FTA’s 
jurisdiction  over  recipients'and  covered 
employees  and  how  it  may  overlap  with 
that  of  other  modal  agencies;  whether 
section  16(b)(2)  recipients  must  comply 
with  this  rule;  the  effect  of  the  rule  on 
user-side  subsidies;  and  the  effect  of  the 
rule  on  those  who  may  no  longer  receive 
FTA  funding. 

1.  FTA  grant  programs  under  sections 
3.  9,  and  18  and  the  Interstate  Transfer 
Program.  Under  the  section  3 
discretionary  grant  program,  FTA  funds 
three  categories  of  capital  projects:  the 
construction  of  new  rail  projects;  the 
improvement  and  maintenance  of 
existing  rail  and  other  fixed  guideway 
systems;  and  the  rehabilitation  of  bus 
systems.  Under  sections  9  and  18,  the 
formula  grant  programs,  FTA  funds  both 
capital  and  operating  assistance  to 
specific  categories  of  recipients  that 
receive  Federal  funds  under  a  statutory 
formula  based  on  population, 
population  density,  and  other  factors. 
Generally,  urbcmized  areas  receive 
section  9  funding  directly,  while 
nonurbanized  areas  receive  section  18 
funding  through  the  State. 

FTA  also  provides  funds  under  23 
U.S.C.  section  103(e)(4),  the  interstate 
transfer  program.  Under  this  program, 
FTA  provides  funding  to  States  and 
localities  for  capital  transit  projects  in 
heu  of  nonessential  interstate  highway 
projects.  Hence,  recipients  of  these 
types  of  FTA  funding  may  be  States, 
transit  agencies,  or  other  kinds  of 
localities,  but  all  such  recipients  are 
public  entities. 

2.  FTA  jurisdiction.  FTA  is  a  Federal 
agency  that  makes  grants  of  Federal 
^ancial  assistance  under  various 
statutory  provisions.  Under  all  of  these 
provisions,  the  agency’s  relationship  is 
with  the  direct  receiver  of  Federad 
financial  assistance,  the  recipient.  Such 
a  recipient  of  Federal  funds  must 
comply  with  a  variety  of  Federal 
requirements,  includiing  this  rule,  and 
enters  into  a  grant  agreement  with  the 
FTA  to  that  end.  After  accepting  a  grant 
from  the  FTA,  a  recipient  is  responsible 
for  ensuring  that  it,  or  any  entity  that  it 
uses  to  provide  mass  transportation 
servfces,  will  comply  with  all  relevant 
Federal  requirements. 

While  the  Act  requires  us  to  issue  this 
drug  testing  rule,  it  does  not  change  the 
fundamental  relationship  between  FTA 
and  a  direct  recipient  of  Federal 
financial  assistance. 

That  is,  FTA  does  not  directly 
regulate  covered  employees,  which 
means  that  FTA  has  no  authority 
directly  to  deal  with  a  covered 
employee  under  any  circumstances. 


Q.  Waivers 

Several  commenters  have  asked  us  to 
waive  the  application  of  the  rule  to 
certain  categories  of  employers.  For 
instance,  one  commenter  recommended 
that  employers  with  less  than  16 
employees  be  excluded  from  complying 
with  the  rule.  Another  recommended 
that  any  section  18  recipient  certifying 
that  it  has  not  had  an  alcohol  or  diug 
related  accident  in  three  years  should  be 
exempted  from  the  rule. 

FTA  Response.  Language  in  a  report 
of  the  Senate  Committee  on  Commerce, 
Science,  and  Transportation 
accompanying  the  Act  addressed  the 
issue  of  FTA  granting  waivers  of  the 
rule  in  whole  or  in  part: 

The  Committee  is  aware  of  concerns  raised 
with  regard  to  the  difficulties  some  believe 
may  be  faced  by  small  transit  operations 
located  in  rural  areas  in  complying  with 
[FTA]  drug  and  alcohol  testing  requirements. 
If,  after  notice  and  opportunity  for  comment, 
the  Secretary  determines  that  a  waiver  for 
certain  operations  from  such  requirements 
would  not  be  contrary  to  the  public  interest 
and  would  not  diminish  the  safe  operation  of 
rural  transit  conveyances,  the  committee 
would  not  object  to  a  waiver,  in  whole  or  in 
part,  of  the  application  of  regulations  issued 
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Rather,  the  Act  authorizes  FTA  to 
require  a  recipient  to  implement  an  anti- 
drug  program,  and  it  is  the  recipient  that 
is  responsible  for  assuring  that  covered 
employees  comply  with  the  rule.  If  a 
recipient  fails  to  do  so.  FTA  will 
withhold  Federal  funding. 

3.  Multi-modal  jurisdiction.  As 
discussed  below,  recipients  may  be 
regulated  by  another  DOT  modal 
agency,  su(^  as  the  Federal  Railroad 
Administration  (FRA),  v^ch  regulates 
railroads,  the  Federal  Highway 
Administration  (FHWA),  which 
regulates  holders  of  Commercial 
Driver's  Licenses  (CDL).  or  the  United 
States  Coast  Guard,  which  regulates 
certain  vessels  and  mariners. 

a.  Federal  Railroad  Administration. 
The  FRA  regulates  railroads.  A  railroad 
is  defined  in  the  Federal  Railroad  Safety 
Act  of  1970  as:  (a]ll  forms  of  non¬ 
highway  ground  transportation  that  run 
on  rails  or  electromagnetic  guideways. 
including  (1)  commuter  or  other  short- 
haul  rail  passenger  service  in  a 
metropolitan  or  suburban  area,  as  well 
as  any  axmnuter  rail  service  which  was 
operated  by  the  Consolidated  Rail 
Corporation  as  of  January  1, 1979.  and 
(2)  high  speed  ground  transportation 
systems  that  connect  metropolitan  areas, 
without  regard  to  whether  they  use  new 
technologies  not  associated  with 
traditional  railroads.  Such  term  does  not 
include  rapid  transit  operations  within 
an  urban  area  that  are  not  connected  to 
the  general  railroad  system  of 
transportation. 

45  U.SXI§  431(e)  (1988). 

If  an  FTA  recipient  solely  operates  a 
ctxmnuter  railroad,  those  railroad 
operations  are  subject  to  FRA's  drug 
rule.  Sudi  a  recipient  must  certify  to  the 
FTA  that  it  complies  with  FRA's  rule  as 
provided  bx  un^  section  653.83  of 
this  part  See  Appendix  A  for  the 
certification  su^  a  recipient  must 
execute. 

If  a  recipient  operates  a  railroad  as 
well  as  other  mass  transit  services,  its 
railroad  operations  are  subject  to  FRA's 
rule  while  its  non-railroad  mass  transit 
operations  are  subject  to  the  FTA  rule. 

b.  Federal  Highway  Administration. 
Before  the  Act  FHWA  was  authorized 
to  regulate  only  interstate  motor 
carriers.  Hence,  when  FHWA  issued  its 
anti-drug  rule  in  1988,  most  of  FTA's 
recipients,  which  generally  operate 
intrastate,  were  not  affected  by  it.  The 
Act,  however,  authorizes  FHWA  to 
regulate  intrastate  motor  carriers  and 
specifically  requires  it  to  issue  an  anti- 
c^g  rule  whkm  applies  to  intrastate  as 
well  as  interstate  motor  carriers.  Thus, 
to  avoid  subjecting  recipients  who  are 
also  motor  carriers  to  two  different 


rules,  FTA  and  FHWA  have  agreed  that 
these  recipients  ere  subject  cmly  to 
FTA's  anti-drug  rule. 

c.  United  States  Coast  Guard.  If  a 
recipient  operates  a  ferry  boat  service,  it 
is  subject  both  to  FTA  and  Coast  Guard 
anti-drug  regulations  with  regard  to  that 
service.'  Applicable  Coast  Guard 
regulations  may  be  foimd  at  33  CFR  part 
95  and  46  CFR  parts  4  and  16. 

Generally,  the  FTA's  drug  testing 
regulation  is  consistent  with  the  Coast 
Guard's.  Moreover,  both  FTA  and  the 
Coast  Guard  require  emplo)'ers  to  follow 
49  CFR  part  40  when  conducting  a  drug 
test.  Unlike  the  Coast  Guard,  however. 
FTA  requires  an  additional  procedure 
set  forth  in  this  rule — ^which  is  not  in 
Part  40.  That  is,  we  require  that  in  the 
case  of  a  verified  positive  drug  test 
result,  the  covered  employee  be  referred 
to  a  substance  abuse  professional  (SAP) 
for  evaluation. 

As  noted  earlier,  if  a  recipient 
complies  with  this  part  653,  the 
recipient  generally  will  also  be  in 
compliance  with  ^e  Coast  Guard 
regulation.  To  assist  in  the  compliance 
with  both  regulations,  we  note  in 
various  provisions  of  the  Section-by- 
Section  Analysis  portion  of  this 
preamble  the  differences  between  the 
FTA  and  Coast  Guard  rules. 

4.  Covered  employees  of  recipients. 

As  noted  above.  FTA  does  not  directly 
regulate  employees  or  workers  who  are 
subject  to  the  provisions  of  this  rule 
through  the  actions  of  their  employers. 
This  general  proposition  is  not  true  of 
FHWA  and  the  Coast  Guard,  which  use 
licensing  actions  or  other  measures  to 
enforce  &eir  safety  rules,  including 
their  anti-drug  rules.  A  recipient's 
safety-sensitive  employees  thus  may  be 
subject  to  licensing  actions  of  these 
agencies,  even  though  the  recipient  is 
regulated  by  FTA  and  its  employees  are 
covered  only  by  FTA's  anti-drug 
regulations.  For  example,  a  CDL  holder 
employed  by  an  FTA  recipient  remains 
subject  to  the  Commercial  Motor 
Vehicle  Safety  Act  of  1986,  and  the 
consequences  that  attach  to  a  violation 
of  it.  For  example,  a  CDL  holder 
convicted  of  driving  under  the  influence 
of  drugs  or  alcohol  may  have  his  or  her 
Commercial  Driver's  License  suspended 
or  revoked.  Similarly,  the  Coast  Guard 
is  authorized  to  revoke  a  license, 
certificate  of  registry,  or  merchant 
mariner's  document  of  a  crewmember 
under  certain  circumstances.  Coast 
Guard's  relevant  provisions  specifying 
the  rights  and  responsibilities  of 
crewmember  are  located  in  46  CFR  parts 
4.  5,  and  16  and  33  CFR  part  95. 

5.  Section  16(b)(2)  recipients.  Some 
entities  receive  funding  imder  section 
16(b)(2)  of  the  FT  Act,  which  provides 


capiUtl  assistance,  through  a  State,  to 
organizations  that  provide  specialized 
transportation  services  to  elderly 
persons  and  persons  with  disabilities. 

While  some  cmnmenters  suggested 
that  we  cover  section  16(b)(2)  recipients 
under  the  rule,  we  do  not  do  so,  noting 
that  the  Act  references  recipients  of 
funds  under  sections  3,  9,  or  x8  of  the 
FT  Act  or  section  103(e)(4)  of  title  23  of 
the  U.S.  Code,  but  not  section  16.  Note, 
however,  that  a  section  16(b)(2) 
recipient  may  be  covered  by  the  anti- 
drug  regulation  published  by  the  FHWA 
elsewhere  in  today's  Federal  Register. 

6.  User-side  subsidies.  A  user-side 
subsidy  refers  to  the  practice  of 
providing  passengers  .publicly 
subsidized  script  or  vouchers,  which  the 
passenger  then  uses  to  pay  for 
transportation  from  a  private  carrier 
such  as  a  taxicab  company.  In  essence. 

a  recipient  provides  transportation 
services  indirectly  throu^  such 
subsidies. 

The  regulation  applies  to  certain 
recipients  of  FTA  funding,  and  to  transit 
operators  providing  service  under 
contract  or  other  arrangements  with 
those  recipients.  To  the  extent  that  a 
taxi  operator  does  not  provide  service 
under  an  arrangement  with  an  FTA 
recipient  but  is  chosen  at  random  by 
the  passenger,  it  would  not  be  subject  to 
the  rule.  If,  however,  the  taxicab 
company  or  private  operator  does 
provide  service  under  an  arrangement 
with  an  FTA  recipient,  it  is  covered  by 
the  rule  as  a  contractor,  as  defined  by 
the  rule.  In  such  cases,  the  taxi  company 
may  wish  to  designate  only  certain 
drivers  to  provide  such  service,  in 
which  case  only  those  designated 
drivers  would  be  subject  to  the  rule's 
drug  testing  program. 

7.  Continuing  Federal  interest.  Not  all 
recipients  receive  a  Federal  grant  or 
grants  for  capital  or  operating  assistance 
each  year  imder  the  formula  or 
discr^onary  {Mrograms.  Some  may 
receive  capital  assistance  only  when 
they  need  to  purchase  equipment  or 
construct  or  repair  a  facility,  which 
could  occur  once  every  few  years. 
Indeed,  there  may  be  a  recipient  that 
receives  a  capital  grant  just  once  over  a 
five  or  ten  year  period.  It  is  important 
to  emphasize  in  these  cases  that  once  a 
recipient  has  received  an  FTA  capital 
grant  after  the  effective  date  of  this  rule 
and  has  therefore  agreed  to  comply  with 
the  rule,  it  must  continue  to  comply 
with  the  rule  (and  other  Federal 
requirements)  during  the  useful  life  of 
the  equipment  or  facility  funded  under 
the  grant.  In  short,  this  rule  remains  in 
effect  so  long  as  the  grant-acquired 
assets  and  related  grant  obligations 
remain  in  effect,  and  is  not  contingent 
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upon  a  recipient  receiving  Federal  funds 
each  year. 

This  is  not  the  case  with  operating 
assistance,  however,  which  essentially 
is  "used  up"  each  year  and  is  not 
considered  to  have  a  useful  life  beyond 
any  given  year.  Thus  in  the  event  a 
recipient  receives  an  operating 
assistance  grant  just  once  (and  has  not 
separately  received  a  capital  grant),  it 
would  only  have  to  comply  with  this 
rule  for  that  one  year.  This  is  probably 
a  hypothetical  example,  however,  since 
most  recipients  receive  operating 
assistance  on  an  annual  basis,  while 
others  receive  capital  funding  at  some 
point,  in  which  case  they  would  have  to 
comply  with  the  rule  over  the  life  of  the 
grant-acquired  asset. 

D.  Definitions.  (§  653.7) 

1.  Accident.  An  accident  may  trigger 
a  post-accident  alcohol  test,  and  is 
defined  as  an  incident  in  which  a 
person  has  died  or  is  treated  at  a 
medical  facility  or  when  there  has  been 
property  damage  resulting  in  the  towing 
of  a  vehicle  or  the  removal  of  a  transit 
vehicle  from  revenue  service. 

For  accidents  not  involving  a  fatality, 
we  have  created  two  categories  of 
vehicles.  The  first  is  for  “road  surface” 
vehicles,  including  buses,  vans, 
automobiles,  and  electric  buses.  For  this 
category,  an  accident  is  an  occurrence 
resulting  in  a  vehicle — either  a  mass 
transit  vehicle  or  another  vehicle — 
suffering  disabling  damage  and  having 
to  be  towed  away.  This  definition 
parallels  that  used  by  FHWA  for 
commercial  motor  vehicle  accidents, 
and  includes  language  drawn  from 
FHWA’s  regulations  specifying  what 
kind  of  damage  is  viewed  as  disabling. 

The  second  category  includes  rail 
cars,  trolley  buses  and  trolley  cars,  and 
vessels.  This  category  would  also 
include  other  kinds  of  transit 
conveyances  operated  by  FTA 
recipients,  such  as  people  movers, 
inclines,  and  monorails.  An  accident  is 
deemed  to  occur  to  such  a  vehicle  when 
the  occurrence  results  in  the  vehicle 
being  removed  from  revenue  service. 
FTA  views  an  accident  happening  when 
the  vehicle  is  not  operating  in  revenue 
service  (e.g.,  an  accident  that  occurs  in 
a  rail  yard)  as  falling  within  this 
definition  if  it  results  in  damage  that 
would  result  in  a  comparable  vehicle 
being  withdrawn  from  revenue  service 
or  results  in  a  delay  in  the  vehicle  being 
placed  into  or  returned  to  revenue 
service. 

2.  Administrator.  Administrator 
means  the  Administrator  of  the  Federal 
Transit  Administration  or  the 
Administrator’s  designee. 


3.  Anti-drug  program.  This  definition 
describes  the  scope  of  the  program 
created  by  this  rule,  which  encompasses 
testing  and  training  intended  to  promote 
safety  by  deterring  the  use  of  prohibited 
substances. 

4.  Canceled  test.  This  definition 
describes  a  test  that  has  not  teiken  place, 
a  specimen  that  cannot  be  analyzed  by 
a  laboratory,  or  a  test  that  is  declared 
invalid  by  a  Medical  Review  Officer 
(MRO).  For  instance,  a  urine  specimen 
that  is  rejected  by  the  laboratory  is  a 
canceled  test.  A  canceled  test  is 
different  from  a  verified  positive  or 
negative  test.  It  is  also  different  from  the 
behavior  that  constitutes  a  refusal  to 
submit;  for  a  test  to  be  canceled  the 
employee  must  be  ready  to  submit  to  a 
test. 

5.  Certification.  This  definition 
describes  the  statement  that  must  be 
executed  by  the  recipient. 

6.  Chain-of-custoay.  This  definition 
refers  to  the  procedures  specified  in  part 
40  for  the  handling  of  a  urine  sample. 
These  procedures  are  designed  to 
protect  the  integrity  of  the  test  and  the 
rights  of  the  employee  by  ensuring  that 
a  particular  employee’s  specimen  is  sent 
to  a  particular  laboratory  without  any 
intervening  steps  or  opportimityfor 
tampering  with  the  sample. 

7.  Consortium.  This  definition 
describes  an  arrangement  in  which 
employers  place  their  safety-sensitive 
employees  in  a  pool  with  the  safety- 
sensitive  employees  of  other  employers. 
Any  employer  subject  to  any  DOT 
agency  anti-drug  regulation  may  join  a 
consortium  for  the  purpose  of 
complying  with  the  rule.  It  may  be 
particularly  advantageous  for  smaller 
entities  to  join  a  Consortium  and  thereby 
limit  costs  and  administrative  burdens. 

8.  Contractor.  This  definition  covers  a 
broad  range  of  arrangements  between  an 
FTA  recipient  and  those  carrying  out 
services  for  it  and  includes  not  only 
written  and  oral  commitments  in  which 
both  parties  agree  to  specific  terms  and 
conditions  but  informal  arrangements  as 
well.  An  informal  arrangement  ‘ 
essentially  is  any  ongoing  relationship 
between  two  parties.  Hence,  repeatedly 
doing  business  with  another  entity 
would  come  within  the  meaning  of  a 
contractual  arrangement  imder  the  rule. 

9.  Covered  employee.  This  definition 
describes  who  is  subject  to  the  rule. 
Only  safety-sensitive  enjployees  that 
work  for  a  recipient  or  any  entity 
performing  a  mass  transit  function  on 
behalf  of  a  recipient  are  covered  by  the 
rule,  except  for  contract  mechanics  for 
small  operators,  which  are  not  covered. 

10.  DOT.  The  abbreviation  DOT 
stands  for  the  United  States  E)epartment 
of  Transportation. 


11.  DOT  agency.  DOT  contains  several 
operating  agencies,  five  of  which  issued 
anti-drug  rules  in  1988.  Those  agencies 
are:  FHWA  (49  CFR  part  382),  FRA  (49 
CFR  part  219),  FAA  (14  CFR  part  121, 
appendix  J),  Coast  Guard  (46  CFR  parts 
4  and  16),  and  RSPA  (49  CFR  part  199). 

12.  Employer.  This  definition  applies 
to  entities  that  must  implement  an  anti- 
drug  rule.  It  includes  recipients  dnd 
other  entities  that  provide  mass  transit 
service  or  perform  a  safety-sensitive 
function  for  a  recipient.  It  includes 
subrecipients,  operators,  contractors, 
and  consortia. 

13.  FTA.  FTA  is  the  abbreviation  for 
the  Federal  Transit  Administration. 

14.  Large  operator.  A  large  operator  is 
a  transit  provider  primarily  operating  in 
an  area  of  200,000  or  more  in 
population. 

15.  Medical  Review  Officer.  A  medical 
review  officer  is  a  medical  doctor  who 
not  only  has  knowledge  of  substance 
abuse  disorders,  but  who  also  has  been 
trained  to  interpret  and  evaluate  ' 
laboratory  test  results  in  conjunction 
with  an  employee’s  medical  history.  A 
medical  review  officer  verifies  a  positive 
test  result  by  reviewing  a  laboratory 
report  and  an  employee’s  imique 
medical  history  to  determine  whether 
the  result  was  caused  by  the  use  of 
prohibited  drugs  or  by  an  employee’s 
medical  condition. 

16.  Prohibited  drug.  This  definition 
lists  the  drugs  listed  in  section  102(6)  of 
the  Controlled  Substances  Act  that  have 
been  determined  by  the  Secretary  as 
being  a  risk  to  public  safety:  marijuana, 
opiates,  amphetamines,  cocaine,  or 
phencyclidine. 

17.  Railroad.  This  definition  is  from 
the  Railroad  Safety  Act  of  1970  and  is 
used  in  the  rule  to  distinguish  FTA’s 
jurisdiction  from  FRA’s.  Basically,  FRA 
has  jurisdiction  over  any  form  of 
transportation  that  run  on  rails  and  is 
connected  to  the  general  railroad 
system.  FTA  thus  has  jurisdiction  over 
all  self-contained  forms  of  mass  , 
transportation  that  run  on  rails,  so  long 
as  those  systems  receive  Federal 
funding  from  the  FTA  under  sections  3, 
9,  or  18  of  the  FT  Act  or  section 
103(^4)  of  title  23  of  the  U.S.  Code. 

l&ZRecipient.  This  definition,  based 
on  the  Act,  defines  a  recipient  as  an 
entity  receiving  Federal  financial 
assistance  directly  from  the  FTA  imder 
section  3,  9,  or  18  of  the  FT  Act  or 
section  103(e)(4)  of  title  23  of  the  U.S. 
Code. 

19.  Refuse  to  submit  (to  a  drug  test). 
This  definition  describes  the  behavior 
that  constitutes  a  refusal  to  submit  to  a 
drug  test,  that  is,  the  refusal  to  produce 
a  specimen. 
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20.  Safety-sensitive  function.  This 
definition  detennines  which  categories 
of  employees  are  subject  to  the  rule. 
Because  eadi  recipient  uses  its  own 
terminology,  we  have  decided  to  define 
safety-sensitive  based  on  the  function 
performed  instead  of  listing  specific  job 
categories.  Each  employer  must  decide 
for  itself  whether  a  particular  employee 
performs  any  of  the  functions  listed  in 
this  definition. 

The  definition  lists  five  categories  of 
safety-sensitive  functions.  The  list  itself 
is  exclusive,  which  means  that  either  an 
employee  performs  a  safety-sensitive 
function  listed  in  a  category  or  she  does 
not.  An  employe  may  not  add  any 
category  to  the  list  unless  it  wishes  to 
test  those  additional  employees 
separately  under  its  own  authority. 

The  first  category  is  operating  a 
revenue  service  vehicle,  whether  or  not 
the  v^iide  is  in  service.  In  short,  an 
employee  who  operates  a  revenue 
service  vehicle  lx  any  purpose 
whatsoever  is  a  safety-sensitive 
employee  and  is  subject  to  the  rule. 

The  second  category  is  operating  a 
nonrevenue  service  vehicle  when 
required  to  be  operated  by  a  holder  of 
aCDL. 

The  third  category  is  controlling 
dispatdi  or  movement  of  a  revenue 
service  vehicle  or  equipment  used  in 
revenue  service. 

The  fourth  category  is  maintaining  a 
revenue  service  v^iicle  unless  the 
recipient  receives  section  18  funding 
and  contracts  out  smdi  services. 
Maintaining  a  revenue  service  vehicle 
includes  any  act  which  repairs,  provides 
upkeep  to  a  vehicle,  or  any  other 
process  which  keeps  the  vehicle 
operati<HiaL  It  does  not  include  cleaning 
either  the  interior  or  the  exterior  of  the 
vehicle  or  transit  facility.  This  category 
specifically  excludes  o^y  the 
employees  of  a  contractcH'  or  other  entity 
who  maintains  revenue  service  vehicles 
for  section  18  recipients.  Hence,  all 
other  employees  who  maintain  revenue 
service  vehides  whether  by  contract  or 
otherwise  are  safety-sensitive 
employees. 

The  fifth  category  is  carrying  a  firearm 
for  security  purposes.  A  security  guard 
who  does  not  cany  a  firearm  is 
excluded  fiom  this  category,  and  is  not 
a  safety-sensitive  employee. 

We  note  that  supervisors  are  included 
in  this  definition  so  long  as  the 
suporvism'  performs  or  the  supervisor’s 
job  description  includes  the 
performance  of  any  function  listed  in 
categories  1  through  5. . 

21.  Small  operator.  A  small  operator 
is  a  recipimit  operating  primarily  in  an 
area  of  less  than  200,000  in  population. 


22.  Substance  abuse  professional. 

This  definition  establishes  the 
requirements  for  anyone  who  evaluates 
employees  subject  to  drug  testing  under 
this  part.  The  SAP  must  ^ 
knowledgeable  about  and  have  clinical 
experience  in  the  diagnosis  and 
treatment  of  both  drug  and  alcohol- 
related  disorders.  The  SAP  must  also  be 
a  licensed  physician,  either  a  Medical 
Doctor  or  Doctor  of  Osteopathy,  or  a 
licensed  or  certified  psychologist,  social 
worker,  employee  assistance 
professional,  or  addiction  counselor 
who  is  certified  by  the  National 
Association  of  Alcoholism  and  Drug 
Abuse  Counselors  Certification 
Commission. 

23.  Vehicle.  This  definition  lists  types 
of  vehicles  used  in  mass  transportation, 
or  which  may  be  involved  in  accidents 
vdth  such  vehicles.  Because  mass  transit 
encompasses  travel  by  bris,  van,  ferry 
boat,  a^  rail,  the  list  is  meant  to  be 
very  broad,  covering  every  type  of 
conveyance  used  to  provide  mass  transit 
(including  sudi  things  as  people  movers 
and  inclines).  The  term  “mass  transit 
vehicle”  is  used  to  distinguish  vehicles 
actually  used  for  transit  purposes  from 
those  used  by  the  general  public. 

24.  Vended  negative  drug  test  result. 
This  definition  explains  that,  if  a 
medical  review  officer  determines  there 
is  no  evidence  of  prohibited  drugs  in  an 
employee’s  urine  sample,  the  drug  test 
result  shall  be  declared  negative. 

25.  Verified  positive  drug  test  result. 
This  definition  explains  that,  if  a 
medical  review  officer  determines  there 
is  evidence  of  pr(^bited  drugs  in  an 
employee’s  urine  sample,  the  drug  test 
result  shall  be  declared  positive. 

E.  Preemption  of  State  and  Local  Laws. 
(§653.9) 

’The  Act  provides  that  this  rule 
preempts  any  inconsistent  State  or  local 
law,  ordinance,  rule,  regulation, 
standard,  or  order. 

Consistent  with  Icmg-standing 
Department-wide  interpretation  of  this 
type  of  preemption  language,  the 
regulation  specifies  that  “inconsistent 
with”  means  that  the  regulation: 

(1)  Preempts  a  State  or  local 
requirement  if  compliance  with  the 
lo<^  requirement  and  the  FTA 
regulation  is  not  possible;  or 

(2)  Preempts  a  State  or  local 
requirement  if  compliance  with  the 
local  requirement  is  an  obstacle  to 
accomplishing  the  provisions  of  the 
FTA  regulation. 

Qa  the  other  hand,  neither  the  statute 
nor  the  regulation  (ueempts  State 
criminal  laws  that  impose  sanctions  for 
reckless  conduct. 


F.  Other  Requirements  Imposed  by  an  I 
Employer.  (§653.11)  . 

An  employer  may  impose  other  j 

requirements  in  addition  to  those  | 

imposed  by  this  rule  if  those  additior^al 
requirements  do  not  conflict  or  interfere 
with  the  requirements  of  this  rule.  For 
example,  an  employer  may  require  a 
supervisor  to  be  trained  for  four  hours 
instead  of  one,  or  an  employer  may 
provide  annual  training  for  both 
supervisors  and  employees.  An 
employer  may  also  require  an  employee 
to  provide  another  urine  sample  in  a 
separate  void  and  may  then  test  that 
sample  for  drugs  other  than  the  five 
prohibited  drugs.  Under  the  rule,  when 
an  employer  imposes  additional 
requirements  the  employer  must  advise 
the  employee  that  the  requirements  are 
not  pursuant  to  this  regulation. 

G.  Starting  Date  for  Drug  Testing 
Programs.  (§653.13) 

This  section  states  the 
implementation  date  for  large  operators. 
States,  and  small  operators. 

Subpart  B — Program  Requirements 

This  subpart  describes  the  four 
elements  of  the  anti-drug  program  each 
employer  must  implement  to  be  in 
compliance  with  this  part.  An  employer 
must:  develop  and  disseminate  a  policy 
statement;  train  and  educate  employees 
about  the  consequences  of  prohibited 
drug  use;  require  testing  imder  five 
different  circiunstances;  and  provide  an 
opportimity  for  the  identification  and 
treatment  of  employees  needing 
assistance. 

A.  Requirement  To  Establish  an  Anti¬ 
drug  Program.  (§653.21) 

’This  section  requires  an  employer  to 
establish  an  anti-drug  program  to  deter 
and  detect  the  use  of  prohibited  drugs, 
consisting  of  educating  and  training 
about  drug  usage  and  urine  testing  for 
prohibited  drugs.  The  anti-drug  program 
must  comply  with  the  requirements 
imposed  by  the  rule. 

B.  Required  Elements  of  an  Anti-drug 
Program.  (§  653.23) 

'This  section  includes  a  checklist  of 
the  main  requirements  of  the  anti-drug 
program  and  cross  references  those 
provisions  which  address  specific 
requirements. 

C.  Policy  Statement  Contents.  (§  653.25) 

The  rule  requires  an  employer  to 
make  available  to  every  safety-sensitive 
employee  a  policy  statement  describing 
the  employer’s  anti-drug  testing 
program.  "The  policy  must  include  the 
following  information: 
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1.  Specific  categories  of  employees 
subject  to  testing. 

2.  Where  to  go  for  more  information 
about  the  program. 

3.  When  and  why  an  employee  will  be 
tested. 

4.  The  consequences  of  a  verified 
positive  drug  test  result. 

5.  Program  elements  in  addition  to 
those  required  by  the  FTA  regulation. 

Tlie  FTA  expects  each  employer  to 
describe  the  consequences  to  a  covered 
employee  of  his  verified  positive  drug 
test  result,  which  must  include  removal 
of  the  employee  from  his  safety- 
sensitive  position  and  evaluation  and 
possible  referral  for  treatment.  In 
addition,  at  the  employer’s  discretion 
the  policy  statement  could  describe 
funding  arrangements  for  treatment.  The 
policy  must  indicate  whether  an 
employer  would  suspend  or  terminate  a 
-  covered  employee  who  has  a  verified 
positive  drug  test  result,  and  the 
circumstances  under  which  such 
actions  will  be  taken. 

The  rule  does  not  mandate 
rehabilitation  for  a  covered  employee, 
but  only  requires  that  an  employee  be 
evaluated  by  an  SAP  to  determine 
whether  the  employee  has  a  problem 
with  pit^ibited  drug  use.  If  treatment 
for  a  covered  employee  is  deemed 
necessary,  the  rule  does  not  require  the 
employer  to  pay  for  it.  Any  decision  to 
provide  treatment,  and  who  should  pay 
for  it,  is  made  at  the  local  level. 

This  position  on  treatment  is 
consistent  with  congressional  debate  on 
the  topic.  Both  Senators  Danforth  and 
Hollings  clarified  this  point  by  stating: 

DOT  must  issue  regulations. . .  providing 
for  the  opportunity  for  treatment  of 
employees  in  need  of  assistance  in  resolving 
problems  with  alcohol  or  drug  use.  My 
understanding  is  that  this  does  not  mandate 
that  rehabilitation  be  provided  but  does 
encourage  companies  to  make  such  programs 
available.  The  legislation  does  not  discuss 
who  pays  for  treatment,  wages  during  this 
period,  or  rights  of  reinstatement.  137  Cong. 
Rec.  S14770  (daily  ed.  Oct.  16. 1991) 
(Statement  of  Sen.  Danforth] 

The  Senator's  understanding  is  correct. 
Such  arrangement  could  be  left  to  negotiation 
between  the  employer  and  employee,  either 
through  individual  arrangement  or  collective 
bargaining,  as  appropriate.  ,  .  ,137  Cong. 
Rec.  S14770  (daily  ed.  Oct  16, 1991) 
(Statement  of  Sen.  Hollings). 

D.  Requirement  to  Disseminate  Policy. 
(§653.27) 

This  section  requires  an  employer  to 
disseminate  its  policy  statement 
required  by  the  rule.  An  employer  must 
notify  each  covered  employee  in 
writing,  as  well  as  employee 
organizations. 


E.  Education  and  Training  Programs. 
(§653.29) 

This  section  requires  an  employer  to 
establish  an  education  and  training 
program.  In  the  educational  program, 
which  must  be  provided  to  covered 
employees  as  well  as  supervisors,  an 
employer  must  distribute  educational 
materials,  including  the  employer’s  anti¬ 
drug  policy  statement.  The  rule  also 
requires  the  employer  to  provide  a 
hotline  telephone  number  of  a 
community  service  organization  that 
deals  with  drug  abuse  problems,  if  such 
a  number  is  available. 

The  training  component  consists  of 
two  programs.  For  all  covered 
employees  the  training  program  must  be 
at  least  60  minutes  in  duration,  and 
address  certain  problems  associated 
with  using  prohibited  drugs.  The 
training  program  must  cover  the 
ramifications  of  drug  use  on  personal 
health,  safety,  and  the  work 
environment,  and  include  information 
on  the  signs  and  symptoms  that  may 
indicate  prohibited  d^g  use. 

In  addition,  for  supervisors  who  may 
make  reasonable  suspicion 
determinations,  employers  must  provide 
a  training  program  of  at  least  60 
minutes.  This  training  must  focus  on  the 
physical,  behavioral,  and  performance 
indicators  of  drug  use. 

An  employer  may  add  the  FTA  drug 
program  training  to  the  FTA  alcohol 
training  required  imder  the  alcohol  final 
rule,  published  elsewhere  in  today’s 
Federal  Register.  An  employer  may 
provide  any  additional  training  it  deems 
necessary. 

F.  Types  of  Drug  Tests.  (§  653.31) 

This  section  specifie^the  different 
tests  the  employer  must  conduct:  pre¬ 
employment  (including  transfer  to  a 
safety-sensitive  position);  post-accident 
(fatal  and  nonfatal);  reasonable 
suspicion,  random.  lettim  to  duty,  and 
follow-up.  > 

It  also  specifies  the  five  prohibited 
drugs:  marijuana,  cocaine,  opiates,  , 
amphetamines,  and  phencyclidine. 

G.  Notice  Requirement.  (§  653.33') 

This  section  requires  an  employer  to 
notify  an  employee  that  the  employee  is 
being  tested  under  Federal  law  and  that 
the  employee  must  provide  a  urine 
sample  that  will  be  tested  for  the  five 
prohibited  drugs.  In  this  regard,  the 
custody  form  that  each  employer  signs 
when  a  test  is  administered  can  satisfy 
this  notice  requirement. 

This  section  specifically  bars  an 
employer  from  misrepresenting  a  test 
conducted  under  its  own  authority  as  a 
test  mandated  by  Federal  law. 


H.  Action  When  Employee  Has  a 
Verified  Positive  Drug  Test  Result. 
(§653.35) 

# 

This  section  addresses  two  situations, 
when  an  employee  has  a  verified 
positive  drug  test  result,  or  has  refused 
to  submit  to  a  test.  In  either  case,  the 
employer  must  remove  the  safety- 
sensitive  employee  from  his/her 
position  as  soon  as  practicable  after, 
being  notified  of  the  result.  In  both 
instances,  the  employer  must  ensure 
that  the  employee  is  assessed  under  the 
provisions  of  section  653.37,  which 
require  that  the  employee  be  evaluated 
by  an  SAP. 

Marine  transit  operators  have 
additional  responsibilities.  Consistent 
with  46  CF'R  16.201(c).  an  employer  or 
prospective  employer  of  an  individual 
holding  a  license,  certificate  of  registry, 
or  merchant  mariner’s  document  who 
has  a  verified  positive  drug  test  result 
must  report  the  test  result  to  the  nearest 
Coast  Guard  Officer  in  Charge,  Marine 
Inspection  (CXIMI). 

I.  Referral,  Evaluation  and  Treatment. 
(§653.37) 

This  section  requires  an  employer  to 
advise  an  employee  who  has  a  verified 
positive  drug  test  result  of  the  resources 
available  in  resolving  problems 
associated  with  drug  misuse.  The 
information  provided  by  the  employer 
shall  include  the  names,  addresses  and 
telephone  numbers  of  substance  abuse 
professionals,  and  counseling  and 
treatment  programs. 

Such  an  employee  must  be  evaliiated 
by  a  substance  abuse  professional  to 
determine  whether  the  employee  needs 
help  in  resolving  problems  associated 
with  drug  misuse.  'The  SAP  then 
determines  what  kind  of  help  the 
employee  needs.  Any  such  employee 
must  take  a  return  to  duty  drug  test  with 
a  verified  negative  result  before  he  or 
she  may  be  allowed  to  perform  a  safety 
sensitive  function  again. 

The  employee  must  follow  the  course 
of  treatment  prescribed  by  the  SAP.  To  > 
return  to  duty,  the  employee  must  be 
evaluated  by  a  SAP  to  determine  that 
the  employee  has  properly  followed  the 
course  of  prescribed  treatment  and  is 
able  to  ^tum  to  work. 

The  employee  then  must  take  a 
retum-to-duty  test  with  a  verified 
negative  result  and  is  then  sxibject  to 
follow-up  testing,  which  occurs 
unpredictably  for  up  to  60  months 
following  return  to  duty.  In  any  event, 
the  employee  must  t4ke  at  least  six 
follow  up  tests  with  verified  negative 
results  during  the  first  twelve  months 
after  returning  to  duty.  The  SAP  then 
determines  how  many  follow  up  tests 
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should  be  administered  over  the 
remaining  48  months. 

In  addition,  the  SAP  may  recommend 
that  the  employee  also  be  subject  to 
retiun  to  duty  and  follow-up  testing  for 
alcohol  misuse. 

Such  em  employee  remains  separately 
subject  to  rcindom  drug  testing. 

An  employer  is  not  required  to 
pro\'ide  applicants  with  an  opportimity 
for  referral,  evaluation,  and  treatment. 

Subpart  C — Types  of  Drug  Tests 

A.  Pre-employment  Testing.  (§653.41) 

This  section  prohibits  an  employer 
from  hiring  an  applicant  for  a  safety- 
sensitive  function  unless  the  applicant 
takes  a  drug  test  with  a  verified  negative 
result  administered  in  accordance  with 
this  regulation.  This  section  also 
requires  that  an  employee  who  transfers 
from  a  nonsafety-sensitive  position  to  a 
safety-sensitive  position  to  be  tested 
before  he  or  she  actually  begins 
performing  a  safety-sensitive  function 
for  the  first  time. 

For  marine  employers,  46  CFR 
16.210(a)  prohibits  hiring  or  giving  a 
commitment  of  employment  to  an 
individual  unless  the  individual  takes  a 
drug  test  with  a  verified  negative  result 
or  meets  a  stated  pre-employment 
exemption  under  46  CFR  16.210(b). 
Marine  employers  that  also  are  FTA 
recipients,  however,  must  in  every 
instance  require  an  applicant  to  t^e  a 
drug  test  with  a  verifi^  negative  result 
before  they  may  be  hired. 

B.  Resasonable  Suspicion  Testing. 
(§653.43) 

This  section  requires  an  employer  to 
test  a  covered  employee  for  prohibited 
drug  use  if  the  employer  has  reasonable 
suspicion  to  believe  that  the  covered 
employee  has  used  prohibited  drugs. 
The  reasonable  suspicion  must  be  based 
on  specific,  contemporaneous, 
articulable  observations  concerning  the 
appearance,  behavior,  or  speech  of  the 
covered  ejnployee,  which  are 
characteristic  of  prohibited  drug  use. 

The  rule  requires  the  decision  to  be 
made  by  a  supervisor  trained  in 
detecting  the  signs  and  symptoms  of 
prohibited  drug  use. 

C.  Post-accident  Testing.  (§  653.45) 

This  section  requires  a  test  after  an 
accident  has  occiured,  and  establishes 
two  categories  of  accidents,  fatal  and 
nonfatal.  Non-fatal  accidents  are  treated 
differently  depending  on  the  type  of 
transit  vehicle  involved.  For  a  more 
complete  description  of  the  ways  in 
which  different  kinds  of  accidents  are 
treated,  please  refer  to  the  discussion  of 
post-accident  testing  in  the  portion  of 


the  preamble  that  responds  to 
comments.  -  ^ 

The  rule  requires  an  employer  to  test 
the  appropriate  covered  employees  as 
soon  as  possible,  but  within  32  hours, 
consistent  with  other  DOT  agency 
existing  drug  testing  rules. 

The  rule  also  requires  an  employer  to 
require  an  employee  to  remain  readily 
available  for  testing:  if  the  employee 
does  not  do  so,  the  employer  can  treat 
such  behavior  as  refusing  to  submit  to 
a  drug  test.  Remainii^  readily  available 
means  that  the  employer  knows  the 
whereabouts  of  the  employee  and  must 
conduct  the  test  as  soon  as  practicable 
but  within  32  hours  of  the  accident. 

This  section  allows  an  employee  to 
seek  medical  attention,  assist  injured 
individuals,  or  obtain  assistance  in 
dealing  with  the  accident,  if  necessary, 
before  being  tested  for  prohibited  drugs. 

D.  Random  Testing.  (§  653.47) 

The  rule  requires  an  employer  to 
randomly  test  covered  employees  for  the 
use  of  prohibited  drugs.  The  testing 
must  truly  be  random,  which  means  that 
it  is  random  with  respect  to  the  person 
tested  and  the  predictability  of  the 
actual  administration  of  the  test. 

An  employer  cannot  use  an 
employee’s  name  in  a  random  selection 
pool.  Rather,  an  employer  must  identify 
each  covered  employee  by  a  imique 
number,  such  as  a  social  security  or  a 
payroll  identification  number,  which  is 
entered  into  a  pool  from  which  the 
selection  is  made.  Each  covered 
employee  must  have  an  equal  chance  of 
being  tested.  Once  a  covered  employee 
is  selected  and  tested,  their 
identification  number  is  reentered  into 
the  pool  so  that  they  will  have  an  equal 
chance  of  being  tested  the  next  time  the 
employer  conducts  random  testing.' 

An  employer  must  test  randomly 
throughout  the  calendar  year.  Testing 
must  be  unannounced  and  occur  on  a 
reasonable  basis  throughout  the  entire 
calendar  year.  Random  tests  must  be 
conducted  in  an  unpredictable  fashion. 
For  example,  an  employer  may  not 
conduct  random  tests  only  on  a.  Monday 
or  only  at  the  beginning  of  a  shift. 
Further,  once  an  employee  is  notified  of 
his  selection  for  a  random  test,  he  must 
report  (or  be  escorted)  immediately  to 
the  collection  site. 

The  random  drug  testing  rate  is  set  at 
50  percent.  For  compliance  purposes,  it 
is  important  to  note  that  in  calculating 
its  random  testing  results  an  employer 
must  include  adulterated  urine  samples 
and  refusals  to  submit  to  a  test  as 
verified  positive  test  results. 


E.  Return  to  Duty  Testing.  (§  653.49) 

Return  to  duty  testing  refers  to  the  test 
that  employees  who  have  verified 
positive  drug  test  results  or  refuse  to 
submit  to  a  drug  test. 

In  addition,  because  of  the  prevalence 
of  combined  drug  and  alcohol  misuse, 
an  employer  may,  based  on  the 
recommendations  of  the  substance 
abuse  professional,  also  subject  an 
employee  who  previously  had  a  verified 
positive  drug  test  result  imder  the  FTA 
anti-drug  rule  to  a  return  to  duty  alcohol 
test. 

F.  Follow-up  Testing.  (§  653.51) 

Upon  taking  a  return  to  duty  test  with 

a  verified  negative  result,  an  employee 
is  subject  to  follow-up  testing  for  up  to 
60  months.  During  the  first  12  months 
the  employee  is  subject  to  a  minimum 
of  6  follow-up  drug  tests  which  must  be 
unannounced  and  conducted  reasonably 
throughout  the  12  months. 

After  those  12  months,  the  substance 
abuse  professional  determines  whether 
the  employee  should  be  subject  to 
follow-up  testing  for  the  remaining  48 
months.  Because  many  individuals 
abuse  more  than  one  substance  at  a 
time,  an  employer  may,  based  on  the 
recommendations  of  the  SAP,  subject  an 
employee  who  previously  had  a  verified 
positive  drug  test  result  for  prohibited 
drugs  under  this  rule  to  follow-up 
testing  for  the  misuse  of  alcohol.  An 
employer  may  also  subject  an  employee 
who  previously  tested  at  0.04  or  greater 
on  an  alcohol  test  imder  part  654  to 
follow-up  drug  testing  for  the  use  of 
prohibited  drugs. 

It  is  important  to  note  that  an 
employee  subject  to  follow-up  testing 
remains  separately  subject  to  random 
drug  testing  under  this  rule. 

Subpart  D — Drug  Testing  Procedures 

This  subpart  contains  a  drug  testing 
procedure  required  by  the  Act  in 
addition  to  those  required  in  49  CFR 
part  40. 

A.  Compliance  With  Testing  Procedures 
Requirements.  (§  653.61) 

This  section  requires  an  employee  to 
use  the  testing  procedures  in  49  CFR 
Part  40  unless  expressly  provided 
otherwise  in  this  part.  This  Part  653 
contains  the  additional  testing 
requirement  mandated  by  the  Act, 
namely,  the  evaluation  by  an  SAP. 

B.  Substance  Abuse  Professional. 
(§653.63) 

This  section  explains  the  role  of  the 
substance  abuse  professional.  In  relation 
to  a  covered  employee,  a  substance 
abuse  professional  is  neither  a  counselor 
nor  a  treating  professional.  Rather,  an 
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SAP  evaluates  an  employee  who  either 
,  has  a  verified  positive  drug  test  result  or 
refused  to  be  tested  to  determine 
whether  the  covered  employee  needs 
help  resolving  a  problem  with 
prohibited  dr^  use.  The  SAP  then 
makes  certain  recommendations  to  the 
employee,  which  the  employee  must 
follow.  Before  returning  to  duty,  the 
employee  is  reevaluated  by  an  SAP  to 
determine  whether  the  employee  has 
followed  the  SAP's  recommendations. 
The  SAP  then  determines  whether  the 
employee  is  ready  to  return  to  her 
safky-sensitive  fimction.  The  SAP  also 
determines  the  number  of  follow-up 
tests  the  employee  should  be  subje^  to 
in  addition  to  the  six  mandatory  follow¬ 
up  tests  in  the  first  12  months  after  the 
employee’s  return  to  duty. 

'The  rule  discusses  several 
employment  options  concerning  the 
substance  abuse  professional.  Who  pays 
for  the  services  of  the  substance  abuse 
professional,  however,  is  determined  at 
the  local  level. 

This  section  prohibits,  in  some 
dicumstances,  a  substance  abuse 
professional  from  treating  an  employee 
after  evaluation  and  determination  that 
the  employee  needs  help.  This  section, 
however,  allows  an  evaluating  SAP  also 
to  treat  an  employee  when  the  SAP  is 
an  employee  of  or  under  contract  to  an 
employer,  the  SAP  is  the  only  source  of 
appropriate  therapeutic  treatment 
provided  under  the  employee’s  health 
plan  or  reasonably  accessible  to  the 
employee,  or  the  SAP  works  for  a  public 
agency  such  as  a  State,  county,  or 
municipality. 

Subpart  E— Administrative 
Requirements 

A.  Retention  of  Records.  (§653.71) 

Section  6S3.71-explains  which 
records  relating  to  the  drug  testing 
program  must  be  retained  and  for  how 
long.  The  rule  provides  for  three 
separate  record  retention  periods  for 
different  types  of  records — five  years, 
three  years,  and  one  year.  Each 
employer  must  maintain  for  five  years  ' 
records  of  covered  employees’  verified 
positive  drug  test  results, 
documentation  of  refusals  to  take  a  drug 
test,  and  covered  employee  referrals  to 
the  SAP.  Collection  process  and 
employee  training  documents  must  be 
retain^  for  two  years,  while  records  of 
negative  test  results  must  be  retained  for 
one  year. 

B.  Reporting  of  Results  in  a  Management 
Information  System.  (§653.73) 

The  reporting  requirements  required 
in  secticm  653.73  are  part  of  a 
Department-wide  effort  to  standardize 


reporting  for  drug  testing  by  means  of  a 
Management  Information  System  (MIS). 
The  data  collected  will  be  used  by  FTA 
and  DOT  to  identify  trends  and  to  assess 
the  success  or  failure  of  the  agency’s 
anti-drug  rule. 

The  data  elements  were  selected  to 
provide  information  on  the  scope  of  the 
program,  the  prevalence  of  drug  use  in 
mass  transportation,  the  implementation 
of  the  program  and  its  relat^  costs,  and 
the  deterrent  effect  of  the  rule  over  time. 
Appendix  B  must  be  used  in  reporting 
both  verified  positive  and  negative  dmg 
test  results:  Appendix  C  must  be  used 
by  employers  who  have  no  verified 
positive  drug  results  to  report.  FTA  does 
intend  to  combine  the  dnig  and  alcc^ol 
annual  reporting  forms  within  two  to 
three  years  after  the  implementation 
date. 

Recipients  and  subrecipients  must 
submit  to  FTA  their  own  smnyal  reports 
as  well  as  an  annual  report  from  ea^  of 
their  contractors  with  covered 
employees.  Each  report  submitted  must 
cover  a  calendar  year.  The  closing  date 
for  data  is  December  31  and  the  report 
is  due  at  FTA  by  March  15  of  the 
following  year. 

C.  Access  to  Facilities  and  Records. 
(§653.75) 

Paragraph  (a)  of  this  section  precludes 
an  employer,  in  most  circumstances, 
firom  releasing  information  contained  in 
records  requi^  to  be  maintained  under 
this  rule.  Examples  of  such  records 
include  any  docxunent  generated  as  a 
result  of  a  refusal  to  take  a  dnig  test  or 
a  reasonable  suspicion  determination. 

An  employer,  however,  may  release 
information  when  required  to  do  so  by 
law  or  this  rule,  or  if  eSpressly 
authorized. 

Paragraph  (b)  provides  that  the 
employer  must  provide  the  employee 
copies  of  records  relating  to  the 
employee’s  alcohol  tests  or  pertaining  to 
the  employee’s  prohibited  use  of  drugs. 
Once  the  employee  has  submitted  his 
request  in  writing,  the  employer  must 
promptly  provide  the  records  to  him. 
The  employer  may  charge  for 
reproducing  the  records  but  only  for 
copies  of  those  records  spedfic^ly 
requested. 

Paragraph  (c)  requires  the  employer  to 
allow  certain  governmental  entities  to 
have  access  to  any  facility  used  to 
comply  with  this  rule.  The  rule  provides 
that  the  Secretary  of  Transportation  or 
representatives  ^m  any  other  DOT 
agency  shall  have  access.  In  addition, 
the  rule  requires  an  employer  to  allow 
the  State  agency  designated  by  the 
governor  to  oversee  fixed  guideway 
systems  to  also  have  access  to  its 
facilities  to  properly  oversee  the  safety 


of  a  rail  fixed  guideway  system  as 
required  by  section  28  of  the  FT  Act  We 
note  here  that  the  State  over^ght  of  rail 
fixed  guideway  system  Notice  of 
Proposed  Rulem^ng  published  in  the 
Federal  Register  on  December  9, 1993  at 
58  FR  64856  omtains  FTA’s  proposal 
for  the  State  oversight  agency. 

Paragraph  (d)  requires  an  employer  to 
give  certain  governmental  entities  ' 
copies  of  test  results  and  any  other 
information  pertaining  to  the  employer’s 
anti-drug  program.  Those  governmental 
entities  are  the  same  as  those  spiecified 
in  subsection  (c). 

Paragraph  (e)  requires  an  employer  to 
disclose  information  about  the 
employer’s  administration  of  a  post¬ 
accident  drug  test  to  the  National 
Transportation  Safety  Board  (NTSB) 
when  it  investigates  an  accident. 

Paragraph  (f)  provides  that  the 
employer  must  give  copies  of  certain 
records  to  a  subsequent  employer  if  the 
employee  makes  such  a  request  in 
writing.  The  employer  may  disclose 
only  that  information  specifically 
authorized  by  the  employee  in  her 
written  request 

Paragraj^  (g)  requires  the  employer  to 
disclose  certain  infcnmation  wlwn 
requested  to  do  so  by  the  employee  or 
a  decisionmaker  in  a  lawsuit,  grievance, 
or  other  proceeding  when  such  a 
proceeding  has  been  initiated  by  the 
employee  and  arises  from  the  results  of 
a  drug  test  administered  under  this  part. 
This  provision  does  not  cover  any 
proceeding  initiated  by  a  third  party  and 
is  limited  to  employment  actions  such 
as  worker’s  compensation  or 
unemployment  compensation  which  are 
initiated  by  the  employee. 

Subsectimi  (h)  provides  that  the 
employer  must  release  information  to 
any  individual  when  requested  to  do  so 
by  the  employee  in  writ^.  The 
employer  may  release  only  that 
information  specifically  authorized  by 
the  employee. 

Subpart  F — Certifying  Compliance 

This  subpart  establishes  the 
certification  requirements  for  recipients 
of  FTA  funding  under  sections  3,  9,  or 
18  of  the  FT  Act  or  section  103(e)(4)  of 
title  2^of  the  U.S.  Code. 

A.  Compliance  a  Condition  of  FTA 
Financial  Assistance.  (§  653.81) 

This  section  mandates  the 
withholding  of  Federal  funds  from  a 
recipient  of  FTA  funding  under  sections 
3, 9.  or  18  of  the  FT  Act,  or  section 
103(e)(4)  of  title  23  of  the  U.S.  Code,  if 
it  is  not  in  compliance  with  the  rule.  To 
be  in  compliance  with  the  rule,  the 
recipient  either  must  implement  the 
requirements  of  the  nile  or  require  their 
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implementation  by  subrecipients, 
operators,  contractors,  employers,  or 
any  other  entity  performing  a  mass  ^ 
transit  function  on  behalf  of  the 
recipient. 

It  is  important  to  note  that  any 
misrepresentation  or  false  statement  to 
FTA  is  a  criminal  violation  under 
section  1001  of  title  18  of  the  United 
States  Code. 

B.  Requirement  to  Certify  Compliance. 
(§653.83) 

This  section  requires  a  recipient  to 
certify  that  the  requirements  of  the  rule 
have  been  met.  We  emphasize  that  the 
direct  recipient  of  FTA  funds  makes  this 
certification  to  FTA. 

The  certifications  are  required 
annually,  with  large  operators 
submitting  their  certification  before 
January  1, 1995  and  small  operators  and 
States  submitting  their  certifications 
before  January  1, 1996.  States  will 
certify  on  behalf  of  subrecipients  and 
their  contractors. 

The  certification  itself  must  comply 
with  the  sample  certification  provided 
in  Appendix  A  to  this  part,  be 
authorized  by  the  recipient's  governing 
board  or  other  authorizing  official,  and 
be  signed  by  a  party  specifically 
authorized  to  do  so. 

rV.  Americans  With  Disabilities  Act 

Title  I  of  the  American  With 
Disabilities  Act  of  1990  (ADA)  prohibits 
discrimination  on  the  basis  of  disability 
in  employment.  A  basic  premise  of  Title 
I  is  that  a  person  with  a  disability  must 
be  provided  a  reasonable 
accommodation  to  work.  It  is  possible 
that  some  covered  workers  will  be 
considered  persons  with  disabilities  for 
piuposes  of  protections  imder  the  ADA. 
For  a  more  complete  discussion  of  this 
issue  please  see  the  DOT-wide  Preamble 
preceding  this  FTA  document  in  today’s 
Federal  Register. 

V.  Economic  Analysis 

The  Federal  Transit  Administration 
(FTA)  has  evaluated  the  industry-wide 
costs  and  benefits  of  the  rule. 

Prevention  of  Prohibited  Drug  Use  in 
Transit  Operations.  This  rule  will 
require  personnel  who  perform  safety- 
sensitive  functions  to  be  covered  by  a 
formal  program  to  control  drug  use  in 
mass  transit  operations.  This  rule  will 
cover  FTA  recipients  and  combine 
education  and  testing  in  a 
comprehensive  anti-drug  program.  Five 
types  of  drug  tests  will  Ira  administered: 

•  Pre-Employment 

•  Reasonable  Suspicion 

•  Post-Accident 

•  Random 

•  Return  to  Duty /Follow-up 


Transit  agencies  will  be  required  to 
report  the  number  of  tests  given,  the 
number  of  failures-to-pass  and  other 
attributes  of  their  program  to  the  FTA 
and  to  certify  compliance  with  this 
regulation  annually. 

Aimual  costs  of  the  drug  testing 
program  range  fi'om  $25  to  $32  million 
per  year.  Total  costs  over  10  years  are 
$299  million.  Random  tests  are  the  most 
costly. 

Annual  benefits  range  fix)m  $11  to 
$103  million  per  year.  Total  benefits 
over  10  years  are  $867  million. 

A  major  premise  in  calculating  both 
costs  and  benefits  is  the  assumption  that 
all  transit  systems  will  start  from  scratch 
or  "grovmd  zero”  when  implementing 
drug  testing  programs  as  a  result  of  this 
regulation.  Estimates  in  this  analysis  are 
based  on  (1)  the  1989  and  1991  National 
Urban  Mass  Transportation  Statistics 
Section  15  Annual  Reports,  (2)  the  1991 
report.  Substance  Abuse  in  the  Transit 
Industry,  prepared  for  the  FTA  by  Booz, 
Allen  &  Hamilton,  Inc.,  (3)  data 
provided  by  the  Substance  Abuse  and 
Mental  Health  Service  Administration, 
and  (4)  information  from  other  agencies, 
individuals,  and  organizations 
knowledgeable  about  drug  abuse  and 
chemical  testing  in  the  United  States. 

VI.  Regulatory  Process  Matters 

A.  Executive  Order  12688 

The  FTA  has  evaluated  the  industry 
costs  and  benefits  of  the  drug  testing 
rule,  and  has  determined  that  this 
rulemaking  is  a  significant  rule  under 
Executive  Order  12688  because  the 
required  anti-drug  program  raises  novel 
policy  issues  and  will  materially  affect 
public  safety  as  well  as  State  and  local 
govenmients.  This  rule  will  not, 
however,  have  an  annual  impact  on  the 
economy  of  $100  million  or  more.  , 

B.  Departmental  Significance 

This  rule  is  a  "significant  regulation” 
as  defined  by  the  Department’s 
Regulatory  Policies  and  Procedures, 
because  it  involves  an  important 
departmental  policy  and  will  probably 
generate  a  great  de^  of  public  interest. 
The  purpose  of  this  rule  is  to  make  mass 
transit  systems  safer  by  ensuring  that 
safety-sensitive  employees  do  not  use 
prohibited  substances. 

C.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  the 
FTA  has  evaluated  the  effects  of  this 
rule  on  small  entities.  Based  on  the 
evaluation,  the  FTA  hereby  certifies  that 
this  action  will  have  a  si^ficant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  has 


some  provisions  designed  to  mitigate 
burdens  on  small  entities  which  are 
discussed  in  the  regulatory  evaluation. 

This  rule  applies  to  public  recipients 
of  Federal  Transit  funds,  274  of  which 
are  large  and  1314  of  which  are  small. 

It  is  estimated  that  it  will  cost  the  small 
transit  systems  $86  million  to 
implement  this  drug  rule,  with  total 
benefits  to  them  of  $267  million  over 
the  10  year  analysis. 

D.  Paperwork  Reduction  Act 

This  rule  includes  information 

collection  requirements  subject  to  the 
Paperwork  Reduction  Act.  A  request  for 
Paperwork  Reduction  Act  approval  has 
been  submitted  to  the  Office  of 
Management  and  Budget  in  conjunction 
with  this  rule.  Information  collection 
requirements  are  not  effective  until 
Paperwork  Reduction  Act  clearance  has 
been  received. 

E.  Executive  Order  12612 

We  have  reviewed  this  rule  under  the 
requirements  of  Executive  Order  12612 
on  Federalism.  Although  the  Federal 
Tremsit  Administration  has  determined 
that  this  rule  has  significant  Federalism 
implications  to  weurant  a  Federalism 
assessment,  this  rulemaking  is 
mandated  by  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991  (the  Act).  In  considering  the 
Federalism  implications  of  the  rule, 
FTA  has  focused  on  several  key 
provisions  of  Executive  order  12612. 

Necessity  for  action.  This  rule  is 
mandated  by  law,  which  requires 
comprehensive  drug  and  alcohol  testing 
programs  of  recipients  of  Federal  transit 
funding.  Congress  responded  to  specific 
accidents  in  mass  transportation  by 
mandating  these  rules  to  ensure  the 
safety  of  the  transit-riding  public. 

Consultation  with  State  and  local 
governments.  FTA  provides  financial 
assistance  to  mass  transportation 
systems  throughout  the  country  by 
means  of  grants  to  States  and  public 
bodies.  Because  this  rule  will  affect 
those  States  and  local  entities,  we 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register  to  solicit  the  views  of  the 
afifected  entities,  including  States  and 
local  governments,  and  held  three 
public  hearings  in  conjunction  with  the 
NPRM.  In  short,  we  actively  sought  the 
views  and  comments  of  the  affected 
States  and  localities. 

Need  for  Federal  action.  This  rule 
responds  to  a  Congressional  mandate 
that  the  safety  of  the  transit  riding 
public  requires  comprehensive  anti- 
drug  and  alcohol  testing  programs. 

Authority.  The  statutory  authority  for 
this  final  rule  is  the  Act,  mentioned 
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above  and  discussed  elsewhere  in  the 
preamble. 

Preemption.  This  rule  preempts  any 
State  or  local  law,  order,  or  regulation 
to  the  contrary,  as  discussed  elsewhere 
in  the  preamble.  Because  compliance 
with  the  rule  is  a  condition  of  Federal 
financial  assistance.  State  and  local 
governments  have  the  option  of  not 
receiving  the  Federal  funds  if  they  do 
not  choose  to  comply  with  this  rule.  We 
have  not  preempt^  Indian  tribal  law. 

F.  National  Environmental  Policy  Act. 

The  agency  has  determined  that  this 
regulation  has  no  environmental 
implications.  Its  purpose  is  to  regulate 
the  behavior  of  those  safety-sensitive 
employees  who  W'ork  in  the  transit 
industry  and  will  have  no  appreciable 
effect  on  the  quality  of  the  environment. 

G.  Energy  Impact  Implications. 

This  regulation  does  not  affect  the  use 
of  energy  because  it  regulates  the 
behavior  of  those  safety-sensitive 
employees  who  work  in  the  transit 
industry. 

List  of  Subjects  in  49  CFR  Part  653 

Drug  testing,  Grant  programs — 
transportation.  Mass  transportation. 
Reporting  and  recordkeeping 
requirements.  Safety,  Transportation. 

Accordingly,  for  the  reasons  cited 
above,  the  agency  amends  title  49  by 
revising  part  653,  as  set  forth  below: 

Part  653 — Prevention  of  Prohibited 
Drug  Use  in  Transit  Operations 

Subpart  A — General 

653.1  Overview. 

653.3  Purpose. 

653.5  Applicability. 

653.7  Definitions. 

653.9  Preemption  of  State  and  local  laws. 
653.11  Other  requirements  imposed  by  an 
employer. 

653.13  Starting  date  for  drug  testing 
programs. 

Subpart  B — Program  Requirements 

653.21  Requirement  to  establish  an  anti¬ 
drug  program. 

653.23  Required  elements  of  an  anti-drug 
testing  program. 

653.25  Policy  statement  contents. 

653.27  Requirement  to  disseminate  policy. 
653.29  Education  and  training  programs. 
653.31  Drug  testing. 

653.33  Notice  requirement. 

653.35  Action  when  employee  has  a 
verified  positive  drug  test  result. 

653.37  Referral,  evaluation,  and  treatment. 

Subpart  C — ^Types  of  Drug  Testing 

653.41  Pre-employment  testing. 

653.43  Reasonable  suspicion  testing. 
653.45  Post-accident  testing. 

653.47  Random  testing. 

653.49  Return  to  duty  testing. 


653.51  Follow-up  testing. 

Subpart  D — Drug  Testing  Procedures 

653.61  Compliance  with  testing  procediues 
requirements. 

653.63  Substance  abuse  professional. 

Subpart  E— Administrative  Requirements 
653.71  Retention  of  records. 

653.73  Reporting  of  results  in  a 

management  information  system. 

653.75  Access  to  facilities  and  records. 

Subpart  F— Certifying  Compliance 

653.81  Compliance  a  condition  of  FTA 
financial  assistance. 

653.83  Requirement  to  certify  compliance. 

Appendix  A  to  Part  653 — Certification  of 
Compliance 

Appendix  B  to  Part  653 — FTA  Drug  Testing 
Management  Information  System  (MIS)  Data 
Collection  Form 

Appendix  C  to  Part  653 — FTA  Drug  Testing 
Management  Information  System  (MIS) 

“£Z”  Data  Collection  Form 

Authority:  Sec.  6,  Pub.  L.  102-143, 105 
Stat.  917;  49  CFR  1.51 

Subpart  A — General 

§  653.1  Overview. 

(a)  This  part  describes  the  anti-drug 
program  to  be  implemented  by  a 
recipient  of  certain  funding  from  the 
Federal  Transit  Administration. 

(b)  The  part  includes  six  subparts. 
Subpart  A  covers  the  general 
requirements  of  the  FTA  anti-drug 
program.  Subpart  B  specifies  the  basic 
requirements  of  each  employer’s  anti- 
drug  program,  including  the  types  of 
tests  to  be  conducted,  and  the  elements 
required  to  be  in  each  employer’s  drug 
testing  program.  Subpart  C  describes  the 
different  types  of  drug  tests  to  be 
conducted.  Subpart  D  describes  a  new 
drug  testing  procedural  requirement 
mandated  by  the  Act.  Subpart  E 
contains  administrative  matters  such  as 
reports  and  recordkeeping  requirements. 
Subpart  F  specifies  how  a  recipient 
certifies  compliance  with*the  rule. 

§  653.3  Purpose. 

The  purpose  of  this  part  is  to  require 
a  recipient  to  implement  an  anti-dnig 
program  to  deter  and  detect  the  use  of 
prohibited  drugs  by  covered  employees. 

§653.5  Applicability. 

(a)  Except  as  specifically  excluded  in 
paragraph  (b)  of  this  section,  this  part 
applies  to  a  recipient  vmder — 

(1)  Section  3,  9,  or  18  of  the  Federal 
Transit  Act,  as  amended  (FT  Act);  or 

(2)  Section  103(e)(4)  of  title  23  of  the 
United  States  Code. 

(b)  A  recipient  operating  a  railroad 
regulated  by  the  F^eral  Railroad 
Administration  (FRA)  shall  follow  49 


CFR  part  219  and  §  653.83  of  this  part 
for  its  railroad  operations,  and  this  part 
for  its  non-railroad  operations^  if  any, 

(Note:  For  recipients  who  operate  marine 
vessels,  see  also  Coast  Guard  regulations  at 
33  CFR  part  95  and  46  CFR  parts  4,5,  and  6.) 

§653.7  Definitions. 

As  used  in  this  part — 

Accident  means  an  occurrence 
associated  with  the  operation  of  a 
vehicle,  if  as  a  result — 

(1)  An  individual  dies; 

(2)  An  individual  suffers  a  bodily 
injury  and  immediately  receives 
medical  treatment  away  from  the  scene 
of  the  accident; 

(3)  With  respect  to  an  occurrence  in 
which  the  mass  transit  vehicle  involved 
is  a  bus,  electric  bus,  van,  or 
automobile,  one  or  more  vehicles  incurs 
disabling  damage  as  the  result  of  the 
occurrence  and  is  transported  away 
from  the  scene  by  a  tow  truck  or  oAer 
vehicle.  For  purposes  of  this  definition, 
''disabling  damage  means  damage  which 
precludes  departure  of  any  vehicle  from 
the  scene  of  the  occurrence  in  its  usual 
manner  in  daylight  after  simple  repairs. 
Disabling  damage  includes  damage  to 
vehicles  that  could  have  been  operated 
but  would  have  been  further  damaged  if 
so  operated,  but  does  not  include 
damage  which  can  be  remedied 
temporarily  at  the  scene  of  the 
occurrence  without  special  tools  or 
parts,  tire  disablement  without  other 
damage  even  if  no  spare  tire  is  available, 
or  damage  to  headlights,  taillights,  turn 
signals,  horn,  or  windshield  wipers  that 
makes  them  inoperative. 

(4)  With  respect  to  an  occurrence  in 
which  the  mass  transit  vehicle  involved 
is  a  rail  car,  trolley  car,  trolley  bus,  or 
vessel,  the  mass  transit  vehicle  is 
removed  from  revenue  service. 

Administrator  means  the 
Administrator  of  the  Federal  Transit 
Administration  or  the  Administrator’s 
designee. 

Anti-drug  program  means  a  program 
to  detect  and  deter  the  use  of  prohibited 
drugs  as  required  by  this  part. 

Canceled  test  means  a  test  that  has 
been  declared  invalid  by  a  Medical 
Review  Officer.  It  is  neither  a  verified 
positiv&ffior  a  verified  negative  test,  and 
includes  a  specimen  rejected  for  testing 
by  a  laboratory. 

Certification  means  a  recipient’s 
written  statement,  authorized  by  the 
organization’s  governing  board  or  other 
authorizing  official,  that  the  recipient 
has  complied  with  the  provisions  of  this 
part.  (See  §653.77  for  certification 
requirements.) 

Cbain-of-custody  means  the 
procedures  in  part  40  of  this  title 
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concerning  the  handling  of  a  urine 
specimen. 

Consortium  means  an  entity, 
including  a  group  or  association  of 
employers,  operators,  recipients, 
subrecipient^  or  contractors,  which 
provides  drug  testing  as  required  by  this 
part,  or  other  DOT  drug  testing  rule,  and 
which  acts  on  behalf  of  the  employer. 

Contractor  means  a  person  or 
organization  that  provides  a  service  for 
a  recipient,  subrecipient,  employer,  or 
operator  consistent  with  a  specific 
understanding  or  arrangement.  The 
imderstanding  can  be  a  written  contract 
or  an  informal  arrangement  that  reflects 
an  ongoing  relationship  between  the 
parties. 

Covered  employee  means  a  person, 
including  a  volunteer,  applicant,  or 
transferee,  who  (terforms  a  safety- 
iensitive  function  for  an  entity  subject 
io  thispart. 

DOT  means  the  United  States 
Department  of  Transportation. 

DOT  agency  means  an  agency  (or 
"operating  administration")  of  the 
United  States  Department  of 
Transportation  administering 
regulations  reqruring  drug  testing  (see 
parts  199,  219,  382,  and  653  of  tUs  title; 
14  CFR  part  121,  Appendix  );  33  CFR 
part  95;  and  46  CFR  parts  4  and  16). 

Employer  means  a  recipient  or  other 
entity  that  provides  mass  transportation 
service  or  which  performs  a  safety- 
sensitive  function  for  such  recipient  or 
other  entity.  This  term  includes 
subrecipients,  operators,  and 
contractors. 

FTA  means  the  Federal  Transit 
Administration,  an  agency  of  the  U.S. 
Department  of  Transportation. 

targe  operator  means  a  recipient  or 
subrecipient  primarily  operating  in  an 
area  of  200,000  or  more  in  Dopidation. 

Medical  Review  Officer  (MRO)  means 
a  licensed  physician  (medical  doctor  or 
doctor  of  osteopathy)  responsible  for 
receiving  laboratory  results  generated  by 
an  employer’s  drug  testing  program  who 
has  knowledge  of  substance  abuse 
disorders  and  has  appropriate  medical 
training  to  interpret  and  evaluate  an 
individual’s  confirmed  positive  test 
result  together  with  his  or  her  medical 
history  and  any  other  relevant 
biomedical  information. 

Prohibited  drug  means  marijuana, 
cocaine,  opiates,  amphetamines,  or 
phen^clidine. 

Railroad  means  all  forms  of  non¬ 


highway  ground  transportation  that  run 
on  rails  or  electromagnetic  guideways. 
Including  (1)  commuter  or  other  short- 
haul  rail  passenger  service  in  a 
metropolitan  or  suburban  area,  as  well 
as  any  commuter  rail  service  which  was 
operated  by  the  Consolidated  Rail 


Corporation  as  of  January  1, 1979,  and 

(2)  high  speed  ground  transportation 
systems  that  connect  metropolitan  areas, 
without  regard  to  whether  they  use  new 
technologies  not  associated  with 
traditional  railroads.  Such  term  does  not 
include  rapid  transit  operations  within 
an  urban  area  that  are  not  connected  to 
the  general  railroad  system  of 
transportation. 

Recipient  means  an  entity  receiving 
Federal  financial  assistance  imder 
section  3,  9,  or  18,  of  the  FT  Act,  or 
under  section  103(e)(4)  of  title  23  of  the 
United  States  Code. 

Refuse  to  submit  (to  a  drug  test) 
means  that  a  covered  employee  fails  to 
provide  a  urine  sample  as  required  by 
49  CFR  part  40.  without  a  valid  medical 
explanation,  after  he  or  she  has  received 
notice  of  the  requirement  to  be  tested  in 
accordance  with  the  provisions  of  this 
subpart,  or  engages  in  conduct  that 
clearly  obstructs  the  testing  process. 

Safety-sensitive  function  means  any  of 
the  following  duties: 

(1)  Operating  a  revenue  service 
vehicle,  including  when  not  in  revenue 
service; 

(2)  Operating  a  nonrevenue  service  ^ 
vehicle,  when  required  to  be  operated 
by  a  holder  of  a  Commercial  IMver’s 
License; 

(3)  Controlling  dispatch  or  movement 
of  a  revenue  service  vehicle; 

(4)  Maintaining  a  revenue  service 
vehicle  or  equipment  used  in  revenue 
service,  unless  the  recipient  receives 
section  18  funding  and  contracts  out 
such  services;  or 

(5)  Carrying  a  firearm  for  security 
piirposes. 

Small  operator  means  a  recipient  or 
subrecipient  primarily  operating  in  an 
area  of  less  than  200,000  in  population. 

Substance  abuse  profession^  (SAP) 
means  a  licensed  physician  (Medical 
Doctor  or  Doctor  of  Osteopathy),  or  a 
licensed  or  certified  psychologist,  social 
worker,  employee  assistance 
professional,  or  addiction  counselor 
(certified  by  the  National  Association  of 
Alcoholism  and  Drug  Abuse  Counselors 
Certification  Commission),  with 
knowledge  of  and  clinical  experience  in 
the  diagnosis  and  treatment  of  drug  and 
alcohol-related  disorders. 

Vehicle  means  a  bus.  electric  bus,  van, 
automobile,  rail  cmr,  trolley  car,  trolley 
bus,  or  vessel.  A  mass  transit  vehicle  is 
a  vehicle  used  for  mass  transportation. 

Verified  negative  (drug  test  result) 
means  a  drug  test  result  reviewed  hy  a 
medical  review  officer  and  determined 


medical  review  officer  and  determined 
to  have  evidence  of  prohibited  drug  use. 

§  653.9  Preemption  of  State  and  local  laws. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  part  preempts 
any  State  or  local  law,  rule,  regulation, 
or  order  to  the  extent  that: 

(1)  Compliance  with  both  the  State  or 
local  requirement  and  any  requirement 
in  this  part  is  not  possible;  or 

(2)  Compliance  with  the  State  or  local 
requirement  is  an  obstacle  to  the 
accomplishment  and  execution  of  any 
requirement  in  this  part. 

(b)  This  part  shall  not  be  construed  to 
preempt  provisions  of  State  criminal 
law  that  impose  sanctions  for  reckless 
conduct  leading  to  actual  loss  of  life, 
injiuy,  or  damage  to  property,  whether 
the  provisions  apply  specifically  to 
transportation  employees  or  employers 
or  to  the  general  pubUc. 

§653.11  Other  requirements  Imposed  by 
an  employer. 

An  employer  may  not  impose 
requirements  that  are  inconsistent  with, 
contrary  to,  or  frustrate  the  provisions  of 
this  part. 


§653.13  Starting  date  for  drug  testing 
programs. 


(a)  Large  employers.  Each  recipient 
operating  in  an  area  of  200,000  or  more 
in  population  on  March  17, 1994  shall 
implement  the  requirements  of  this  part 
beginning  on  January  1, 1995. 

(d)  Smml  employers.  Each  recipient 
operating  in  an  area  of  200,000  or  less 
in  population  on  March  17, 1994  shall 
implement  the  requirements  of  this  part 
beginning  on  January  1, 1996. 

^)  An  employer  snail  have  an  anti¬ 
drug  program  that  conforms  to  this  part 
by  January  1, 1996,  or  by  the  date  the 
employer  begins  operations,  whichever 
is  later. 


Subpart  B — Program  Requirements 

§  653.21  Requirement  to  establish  an  anti¬ 
drug  program. 

Each  employer  shall  establish  an  anti¬ 
drug  program  consistent  with  the 
requirements  of  this  part. 

§  653.23  Required  elements  of  an  anti-drug 
testing  program. 

An  anti-drug  program  shall  include 
the  following: 

(a)  A  statement  describing  the 
employer’s  policy  on  prohibited  drug 
use  in  the  workplace,  including  the 
consequences  associated  with 
prohibited  drug  use.  'This  policy 
statement  shall  include  all  of  the 


to  have  no  evidence  of  prohibited  drug  elements  specified  in  §  653.25.  Each 
use.  employer  shall  disseminate  the  policy 

Verified  positive  (drug  test  result)  consistent  with  the  provisions  of 

means  a  drug  test  result  reviewed  by  a  §  653.27. 
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(b)  An  education  and  training 
program  which  meets  the  requirements 
of  §653.29. 

fc)  A  testing  program,  as  described  in 
§  653.31  that  meets  the  requirements  of 
this  part  and  part  40  of  this  title. 

(d)  Procedures  for  assessing  the 
covered  employee  who  has  a  verified 
positive  drug  test  result  as  described  in 
§653.37. 

§  653.25  Policy  statement  contents. 

The  policy  statement  shall  be  adopted 
by  the  local  governing  board  of  the 
employer  or  operator,  be  made  available 
to  each  covered  employee,  and  shall 
include,  at  a  minimum,  detailed 
discussion  of: 

(a)  The  identity  of  the  person 
designated  by  the  employer  to  answer 
employee  questions  about  the  anti-drug 
program. 

(b)  The  categories  of  employees  who 
are  subject  to  the  provisions  of  this  part. 

(c)  Specific  information  concerning 
the  behavior  that  is  prohibited  by  this 
part. 

(d)  The  specific  circumstances  under 
which  a  covered  employee  will  be 
tested  for  prohibited  drugs  under  the 
provisions  of  this  part. 

(e)  The  procedures  that  will  be  used 
to  test  for  the  presence  of  drugs,  protect 
the  employee  and  the  integrity  of  the 
drug  testing  process,  safeguard  the 
vaUdity  of  the  test  results,  and  ensure 
the  test  results  are  attributed  to  the 
correct  covered  employee. 

(f)  The  requirement  that  a  covered 
employee  submit  to  drug  testing 
administered  in  accordance  with  this 
part. 

(g)  A  description  of  the  kind  of 
behavior  that  constitutes  a  refusal  to 
take  a  drug  test  emd  a  statement  that 
such  a  refusal  constitutes  a  verified 
positive  drug  test  result. 

(h)  The  consequences  for  a  covered 
employee  who  has  a  verified  positive 
drug  test  result  or  refuses  to  submit  to 

a  dmg  test  imder  this  part,  including  the 
mandatory  requirements  that  the 
covered  employee  be  removed 
immediately  from  his  or  her  safety- 
sensitive  function  and  be  evaluated  by 
a  substance  abuse  professional. 

(i)  If  the  employer  implements 
elements  of  an  anti-drug  program  that 
are  in  addition  to  this  part  (See 

§  653.31),  the  employer  shall  give  each 
covered  employee  specific  information 
concerning  which  provisions  are 
mandated  by  this  part  and  which  are 
not. 

§  653.27  Requirement  to  disseminate 
policy. 

'  Each  employer  shall  provide  written 
notice  to  every  covered  employee  and  to 


representatives  of  employee 
organizations  of  the  employer’s  anti¬ 
drug  policies  and  procedures. 

§  653.29  Education  and  training  programs. 

Each  employer  shall  establish  an 
employee  education  and  training 
program  for  all  covered  employees, 
including: 

(a)  Education.  The  education 
component  shall  include  display  and 
distribution  to  every  covered  employee 
of:  informational  material  and  a 
commvmity  service  hot-line  telephone 
number  for  employee  assistance,  if 
available. 

(b)  Training — (1)  Covered  employees. 
Covered  employees  must  receive  at  least 
60  minutes  of  training  on  the  effects  and 
consequences  of  prohibited  drug  use  on 
personal  health,  safety,  and  the  work 
environment,  and  on  the  signs  and 
symptoms  which  may  indicate 
prohibited  drug  use. 

(2)  Supervisors.  Supervisors  who  may 
make  reasonable  suspicion 
determinations  shall  receive  at  least  60 
minutes  of  training  on  the  physical, 
behavioral,  and  performance  indicators 
of  probable  drug  use. 

§  653.31  Drug  testing. 

(a)  An  employer  shall  establish  a 
program  which  provides  for  testing  for 
prohibited  drugs  and  drug  metabolites 
in  the  following  circumstances:  pre¬ 
employment,  post-accident,  reasonable 
suspicion,  random,  and  return  to  duty/ 
follow-up,  as  described  in  detail  in  each 
case  in  subpart  C  of  this  part. 

(h)  When  administering  a  drug  test,  an 
employer  shall  ensure  that  the  following 
drugs  are  tested  for: 

(1)  Marijuana: 

(2)  Cocaine;  '' 

(3)  Opiates; 

(4)  Amphetamines;  and 

(5)  Phencyclidine. 

§  653.33  Notice  requirement 
Before  performing  a  drug  test  under 
this  part,  each  employef-  shall  notify  a 
covered  employee  that  the  drug  test  is 
required  by  this  part.  No  employer  shall 
falsely  represent  that  a  test  is 
administered  under  this  part. 

§  653.35  Action  when  employee  has  a 
verified  positive  drug  test  result 

(a)  As  soon  as  practicable  after 
receiving  notice  from  the  medical 
review  officer  (MRO)  that  an  employee 
has  a  verified  positive  drug  test  result, 
or  if  an  employee  refuses  to  submit  to 
a  drug  test,  the  employer  shall  require 
that  a  covered  employee  cease 
performing  a  safety-sensitive  function. 

(b)  Before  allovnng  the  covered 
employee  to  resume  performing  a  safety- 
sensitive  function,  the  employer  shall 


ensure  that  the  covered  employee  meets 
the  requirements  of  this  part  for 
returning  to  duty,  including  taking  a 
return  to  duty  dnig  test  wiA'a  verified 
negative  result,  as  required  hy  §  653.49. 

§  653.37  Referral,  evaluation,  and 
treatment 

(a)  A  covered  employee  who  has  a 
verified  positive  drug  test  result  refuses 
to  submit  to  a  drug  test  imder  this  part 
shall  be  advised  by  the  employer  of  the 
resources  available  to  the  covered 
employee  in  evaluating  and  resolving 
problems  associated  with  prohibited 
drug  use,  including  the  names, 
addresses,  and  telephone  numbers  of 
substance  abuse  professionals  and 
counseling  and  treatment  programs. 

(b) (1)  The  employer  shall  ensure  that 
each  covered  employee  who  has  a 
verified  positive  drug  test  result  or 
refuses  to  take  a  drug  test  shall  be 
evaluated  by  a  substance  abuse 
professional  who  shall  determine 
whether  the  covered  employee  is  in 
need  of  assistance  in  resolving  problems 
associated  with  prohibited  drug  use. 

(2)  Evaluation  and  rehabilitation  may 
be  provided  by  the  employer,  by  a 
substance  abuse  professional  under 
contract  with  the  employer,  or  hy  a 
substance  abuse  professional  not 
affiliated  with  the  employer.  The  choice 
of  substance  abuse  professional  and 
assignment  of  costs  shall  be  made  in 
accordance  with  employer/employee 
agreements  and  employer  policies. 

(3)  The  employer  shall  ensure  that  a 
substance  abuse  professional  who 
determines  that  a  covered  employee 
requires  assistance  in  resolving 
problems  with  prohibited  drug  use  does 
not  refer  the  employee  to  the  substance 
abuse  professional's  private  practice 
fi-om  which  the  substance  abuse 
professional  receives  remuneration  or  to 
a  person  or  organization  fi'om  which  the 
substance  abuse  professional  has  a 
financial  interest.  This  paragraph  does 
not  prohibit  a  substance  abuse 
professional  from  referring  an  employee 
for  assistance  provided  through — 

(i)  A  public  agency,  such  as  a  State, 
county,  or  municipality: 

(ii)  The  employer  or  a  person  under 
contract  to  provide  treatment  for 
prohiWted  drug  use  problems  on  behalf 
of  the  employer; 

(iii)  The  sole  source  of  therapeutically 
appropriate  treatment  under  the 
employee’s  health  insurance  program; 
or 

(iv)  The  sole  source  of  therapeutically 
appropriate  treatment  reasonably 
accessible  to  the  employee. 

(c)  An  employer  shall  ensure  that, 
before  retimiing  to  duty  to  perform  a 
safety-sensitive  function,  a  covered 
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employee  has  complied  with  the  referral 
and  evaluation  prcnrisions  of  this  part 
and  takes  a  return  to  duty  drug  test  with 
a  verified  negative  result  under  §  653.49. 

(d)  The  requirements  of  this  section 
do  not  apply  to  applicants. 

Subpart  C— Types  of  Drug  Testing 

S  653.41  Pre-employment  testing. 

(a)  An  employer  may  not  hire  an 
applicant  to  perform  a  safety-sensitive 
function  unless  the  applicant  takes  a 
drug  test  with  a  verified  negative  result 
adininistered  under  this  part 

(b)  An  employer  may  not  transfer  an 
employee  from  a  nons^ety-sensitive 
function  to  a  safety-sensitive  function 
until  the  employee  takes  a  drug  test 
with  a  verified  negative  result 
administered  imder  this  part 

(c)  If  an  applicant  or  employee  drug 
test  is  canceled,  the  employer  shall 
require  the  employee  or  applicant  to 
take  another  pre-employment  drug  test. 

§653.43  Reasonable  suspicion  testing. 

(a)  An  employer  shall  conduct  a  drug 
test  when  the  employer  has  rea^nable 
suspicion  to  believe  that  the  covered 
employee  has  used  a  prohibited  drug. 

(b)  An  employer’s  determination  ^t 
reasonable  suspicion  exists  shall  be  ' 
based  on  specific,  contemporaneous, 
articulable  observations  concerning  the 
appearance,  behavior,  speech,  or  body 
odors  of  the  covered  employee.  The 
required  observations  miist  be  made  by 
a  supervisor  who  is  trained  in  detecting 
the  signs  and  symptoms  of  drug  iise. 

(c)  An  employer  shall  not  permit  a 
direct  supervisor  of  an  employee  to 
serve  as  ^e  collection  site  person  for  a 
drug  test  of  the  employee. 

§  653.45  Posl-accklent  testing. 

(a)(1)  Fatal  accidents.  As  soon  as 
practicable  following  an  accident 
involving  the  loss  of  human  life,  an 
employer  shall  test  each  surviving 
covered  employee  on  duty  in  the  mass 
transit  vehicle  at  the  time  of  the 
accident.  The  employer  shall  also  test 
any  other  covered  employee  whose 
performance  could  have  contributed  to 
the  accident,  as  determined  by  the 
employer  using  the  best  information 
available  at  the  time  of  the  decision. 

(2)  Nonfatal  accidents,  (i)  As  soon  as 
practicable  following  an  accident  not 
involving  the  loss  of  human  life,  in 
which  the  mass  transit  vehicle  involved 
is  a  bus,  electric  bus,  van,  or 
automobile,  the  employer  shall  test  each 
covered  employee  on  duty  in  the  mass 
transit  vehicle  at  the  time  of  the 
accident  if  that  employee  has  received 
a  citation  under  State  or  local  law  for  a 
moving  traffic  violation  arising  from  the 


accident  The  employer  shall  also  test 
any  other  covered  employee  whose 
performance  could  have  contributed  to 
the  accident,  as  determined  by  the 
employer  using  the  best  information 
available  at  the  time  of  the  decision. 

(ii)  As  soon  as  practicable  following 
an  accident  not  involving  the  loss  of 
human  life,  in  which  the  mass  transit 
vehicle  involved  is  a  rail  car,  trolley  car, 
trolley  bus,  or  vessel,  the  employer  shall 
test  each  covered  employee  on  duty  in 
the  mass  transit  vehime  at  the  time  of 
the  accident  unless  the  employer 
determines,  using  the  best  information 
available  at  the  time  of  the  decision,  that 
the  covered  employee’s  performance 
can  be  completely  discounted  as  a 
contributing  factor  to  the  accident.  The 
decision  not  to  administer  a  test  imder 
this  paragraph  shall  be  based  on  the 
employer’s  determination,  using  the 
best  available  information  at  the  time  of 
the  determination,  that  the  employee’s 
performance  could  not  have  contributed 
to  the  accident.  The  employer  shall  also 
test  any  other  covered  employee  whose 
performance  could  have  contributed  to 
the  accident,  as  determined  by  the 
employer  using  the  best  information 
available  at  the  time  of  the  decision. 

(b)  An  employer  shall  ensure  that  a 
covered  employee  required  to  be  tested 
under  this  section  is  tested  as  soon  as 
practicable  and  within  32  hours  of  the 
accident.  A  covered  employee  who  is 
subject  to  post-accident  teeing  who  fails 
to  remain  readily  available  for  such 
testing,  including  notifying  the 
employer  or  the  employer  representative 
of  Us  or  her  location  if  he  or  she  leaves 
the  scene  of  the  accident  prior  to 
submission  to  such  test,  may  be  deemed 
by  the  employer  to  have  refused  to 
submit  to  testing. 

(c)  Nothing  in  this  section  shall  be 
construed  to  require  the  delay  of 
necessary  medical  attention  for  the 
injured  following  an  accident  or  to 

f>rohibit  a  covered  employee  from 
eaving  the  scene  of  an  accident  for  the 
period  necessary  to  obtain  assistance  in 
responding  to  the  accident  or  to  obtain 
necessary  emergency  medical  care. 

§  653.47  Random  testing. 

(a)  Each  employer  shall,  at  various 
times,  randomly  select  covered 
employees  for  unannounced  drug 
testing.  The  selection  of  covered 
employees  shall  be  made  by  a 
scientifically  valid  method,  such  as  a 
random-number  table  or  a  computer- 
based  random  number  genmator  that  is 
matched  with  covered  employees’ 

Social  Security  numbers,  payroll 
Identification  numbers,  or  o^r 
comparable  identifying  numbers. 


(b)  During  each  calendar  year 
following  the  start  of  the  anti-drug 
program  required  by  this  part,  the 
employer  shall  meet  the  following 
conditions: 

(1)  The  dates  for  administering 
unannounced  testing  of  randomly- 
selected  covered  employees  shall  be 
spread  reasonably  throughout  the 
calendar  year,  and 

(2)  The  number  of  covered  employees 
randomly  selected  for  testing  during  the 
calendar  year  shall  be  equal  to  a 
minimum  annual  percentage  rate  of  SO 
percent  of  the  total  niunber  of  covered 
employees  subject  to  drug  testing  under 
this  part. 

(c)  Each  covered  employee  shall  be  in 
a  pool  from  which  random  selection  is 
made.  Each  covered  employee  in  the 
pool  shall  have  an  equal  chance  of 
selection  and  shall  remain  in  the  pool, 
whether  or  not  the  covered  employee  is 
ever  tested. 

(d)  If  an  employer  conducts  random 
testing  througn  a  consortium,  the 
number  of  employees  to  be  tested  may 
be  calculated  for  each  individual 
employer  or  may  be  based  on  the  total 
number  of  covered  employees  covered 
by  the  consortium  who  are  subject  to 
random  drug  testing  at  the  same 
minimum  annual  percentage  rate  under 
this  part  or  any  DOT  drug  testing  rule. 

§  653.48  Return  to  duty  testing. 

(a)  Return  to  duty.  An  employer  shall 
ensure  that,  before  returning  to  duty  to 
perform  a  safety-sensitive  function,  each 
covered  employee  who  hets  refused  to 
submit  to  a  drug  test  or  has  a  verified 
positive  drug  test  result — 

(1)  Has  been  evaluated  by  a  substance 
abuse  professional  to  determine  whether 
the  covered  employee  has  propierly 
followed  the  recommendations  for 
action  by  the  substance  abuse 
professional,  including  participation  in 
any  rehabilitation  program; 

f2)  Has  taken  a  return  to  duty  drug 
test  with  a  verified  negative  result.  If  a 
test  is  canceled,  the  employer  shall 
require  the  employee  to  take  another 
return  to  duty  drug  test. 

(3)  A  substance  abuse  professional 
may  recommend  that  the  employee  be 
subject  to  a  return  to  duty  alcohol  test 
witn  a  result  indicating  an  alcohol 
concentration  of  less  than  0.02,  to  be 
conducted  in  accordance  with  49  CFR 
part  40. 

(b)  Marine  employers.  Marine 
employers  subject  to  U.S.  Coast  Guard 
chemical  testing  regulations  shall 
ensure  that  each  covered  employee  who 
has  a  verified  positive  drug  test  result 
administered  under  this  part  is 
evaluated  by  a  Medical  Review  Officer. 
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§653.51  Follow-up  testing. 

Each  employer  shall  ensure  that  each 
covered  employee  who  returns  to  duty 
after  a  required  evaluation  made  under 
§653.37  is  subject  to  unannounced 
follow-up  drug  testing  as  provided  for  in 
§  653.63(d).  The  employer  may  require 
the  employee  to  take  one  or  more 
follow-up  alcohol  tests,  with  a  result 
indicating  an  alcohol  concentration  of 
less  than  0.04,  as  directed  by  the  SAP. 
to  be  performed  in  accordance  with  49 
CFR  part  40. 

Subpart  D — Drug  Testing  Procedures 

§  653.61  Compliance  with  testing 
procedures  requirements. 

The  drug  testing  procedures  of  part  40 
of  this  title  apply  to  employers  covered 
by  this  part,  unless  expressly  provided 
otherwise  in  this  part. 

§  653.63  Substance  abuse  professional. 

(a)  An  employer’s  anti-drug  program 
shall  have  available  the  services  of  a 
designated  substance  abuse 
professional. 

(b)  The  substance  abuse  professional 
shall  determine  whether  a  covered 
employee  who  has  refused  to  submit  to 
a  drug  test  or  has  a  verified  positive 
drug  test  result  is  in  need  of  assistance 
in  resolving  problems  associated  with 
prohibited  drug  use.  The  substance 
abuse  professional  then  recommends  a 
course  of  action  to  the  employee. 

(c)  The  substance  abuse  professional 
shall  determine  whether  a  covered 
employee  who  has  refused  to  submit  to 
a  drug  test  or  has  a  verified  positive 
drug  test  result  has  properly  followed 
the  SAP’s  recommendations. 

(d)  The  substance  abuse  professional 
shall  determine  the  frequency  and 
duration  of  follow-up  testing  for  a 
covered  employee.  Such  employee  shall 
be  required  to  take  a  minimum  of  six 
follow-up  drug  tests  with  verified 
negative  results  during  the  first  12 
months  after  returning  to  duty.  After 
that  period  of  time,  the  substance  abuse 
professional  may  recommend  to  the 
employer  the  fr^uency  and  duraticm  of 
follow-up  drug  testing,  provided  that 
the  follow-up  testing  period  ends  60 
months  after  the  employee  returns  to 
duty.  In  addition,  follow-up  testing  may 
include  testing  for  alcohol,  as  directed 
by  the  substance  abuse  professional,  to 
be  performed  in  accordance  with  49 
CFR  part  40. 

Subpart  E — Administrative 
Requirements 

§  653.71  Retention  of  records. 

(a)  General  requirement  An  employer 
shall  maintain  records  of  its  anti-dnjg 
program  as  provided  in  this  section.  The 


records  shall  be  maintained  in  a  secure 
location  with  controlled  access. 

(b)  Period  of  retention.  In  determining 
compliance  with  the  retention  period 
requirement,  each  record  shall  be 
maintained  for  the  specified  period  of 
time,  measiired  from  the  date  of  the 
document’s  or  data’s  creation.  Each 
employer  shall  msuntain  the  records  in 
accordance  with  the  following  schedule; 

(1)  Five  years:  Records  of  covered 
employee  verified  positive  drug  test 
results,  documentation  of  refusals  to 
take  required  drug  tests,  and  covered 
employee  referrals  to  the  SAP,  and 
copies  of  annual  MIS  reports  submitted 
to  FTA. 

(2)  Two  years:  Records  related  to  the 
collection  process  and  employee 
training. 

(3)  One  year:  Records  of  negative  drug 
test  results. 

(c)  Types  of  records.  The  following 
specific  recoMs  must  be  maintained. 

(1)  Records  related  to  the  collection 
process; 

(1)  Collection  logbooks,  if  used. 

(ii)  Documents  relating  to  the  random 
selection  process. 

(iii)  Documents  generated  in 
connection  with  decisions  to  administer 
reasonable  suspicion  drug  tests. 

(iv)  Documents  general!^  in 
connection  with  decisions  on  post- 
accident  drug  testing. 

(v)  MRO  documents  verifying 
existence  of  a  medical  explanation  of 
the  inability  of  a  covered  employee  to 
provide  an  adequate  urine  sample. 

(2)  Records  related  to  test  results; 

(i)  The  employer's  copy  of  the  custody 
and  control  form. 

(ii)  Documents  related  to  the  refusal  of 
any  covered  employee  to  submit  to  a 
drug  test  requir^  by  this  part. 

(iii)  Dociiments  presented  by  a 
covered  employee  to  dispute  the  result 
of  a  drug  test  administered  under  this 
part. 

(3)  Records  related  to  referral  rmd 
return  to  duty  and  follow-u];)  testing; 

(i)  Records  peitaiping  to  a 
determination  by  a  substance  abuse 
professional  concerning  a  covered 
employee’s  need  for  referral  for 
assistance  in  resolving  problems 
associated  with  drug  use. 

(ii)  Records  concerning  a  covered 
employee’is  entry  into  and  completion  of 
the  program  of  treatment  recommended 
by  the  substance  abuse  professional. 

(4)  Records  related  to  emplo5ree 
training; 

(i)  Training  materials  on  drug  use 
awareness,  including  a  copy  of  the 
employer’s  policy  on  pn^bited  drug 
use. 

(ii)  Names  of  covered  employees 
attending  training  on  prohibit^  drug 


use  and  the  dates  and  times  of  such 
training. 

(iii)  Dociunentation  of  training 
provided  to  supervisors  for  the  purpose 
of  qualifying  the  supervisors  to  make  a 
determination  concerning  the  need  for 
drug  testing  based  on  reasonable 
suspicion. 

(iv)  Certification  that  any  training 
conducted  under  this  part  complies  ' 
with  the  requirements  for  such  training. 

(5)  Copies  of  annual  MIS  reports 
submitted  to  FTA. 

§  653.73  Reporting  of  results  in  a 
management  Information  system. 

(a)  Each  recipient  shall  submit  to 
FTA’s  Office  of  Safety  and  Security  by 
March  15  of  each  year  a  report  covering 
the  previous  calendar  year  (January  1 
through  December  31),  which 
summarizes  the  results  of  its  anti-drug 
program. 

(b)  Each  recipient  shall  be  responsible 
for  ensuring  the  accuracy  and  timeliness 
of  each  report  submitted  by  an 
employer,  consortiiun  or  joint  enterprise 
or  by  a  third  party  service  provider 
acting  on  the  employer’s  behalf. 

(c)  Each  report  that  contains 
information  on  verified  positive  drug 
test  results  shall  be  submitted  on  the 
FTA  Drug  Testing  Management 
Information  System  (MIS)  Data 
Collection  Form  and  shall  include  the 
following  informational  elements; 

(1)  Number  of  FTA  covered 
employees  by  employee  category. 

(2)  Number  of  covered  employees 
subject  to  testing  under  the  anti-drug 
regulations  of  the  United  States  Coast 
Guard. 

(3)  Number  of  specimens  collected  by 
type  of  test  (i.e.,  pre-employment, 
periodic,  random,  etc.)  and  employee 
category. 

(4)  Number  of  positives  verified  by  a 
Medical  Review  Officer  (MRO)  by  type 
of  test,  type  of  drug,  and  employee 
category. 

(5)  Number  of  negatives  verified  by  a 
MRO  by  type  of  test  and  employee 
category. 

(6)  Number  of  persons  denied  a 
position  as  a  covered  employee 
following  a  verified  positive  drug  test. 

(7)  Number  of  covered  employees 
verified  pcflfitive  by  an  MRO  or  who 
refused  to  submit  to  a  drug  test,  who 
were  returned  to  duty  in  covered 
positions  during  the  reporting  period 
(having  compli^  with  the 
recommendations  of  a  substance  abuse 
professional  as  described  in  §  653.37). 

(8)  Number  of  employees  with  tests 
verified  positive  by  a  MRO  for  multiple 
drugs. 

(9)  Number  of  covered  employees 
who  were  administered  alcohol  and 
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drug  tests  at  the  same  time,  with  both 
a  verified  positive  drug  test  result  and 
an  alcohol  test  result  indicating  an 
alcohol  concentration  of  0.04  or  greater, 

(10)  Number  of  covered  employees 
who  refused  to  submit  to  a  random  drug 
test  required  imder  this  part. 

(11)  Number  of  covered  employees 
who  refused  to  submit  to  a  non-random 
drug  test  required  under  this  part. 

(12)  Number  of  covered  employees 
and  supervisors  who  received  training 
during  the  reporting  period. 

(13)  Number  of  fatal  and  nonfatal 
accidents  which  resulted  in  a  verified 
positive  post-accident  drug  test. 

(14)  Number  of  fatalities  resulting 
fi-om  accidents  which  resulted  in  a 
verified  positive  post-accident  drug  test. 

(15)  Identification  of  FTA  funding 
source(s). 

(d)  If  all  drug  test  results  were 
negative  during  the  reporting  period,  the 
employer  must  use  the  “EZ  form” 
(Appendix  C).  It  shall  contain: 

(1)  Number  of  FTA  covered 
employees. 

(2)  Number  of  covered  employees 
subject  to  testing  under  the  anti-drug 
regulation  of  the  United  States  Coast 
Guard. 

(3)  Number  of  specimens  collected 
and  verified  negative  by  t)q)e  of  test  and 
employee  category. 

(4)  Number  of  covered  employees 
verified  positive  by  an  MRO  or  who 
refused  to  submit  to  a  drug  test,  who 
were  returned  to  duty  in  covered 
positions  during  the  reporting  period 
(having  comphed  with  the 
recommendations  of  a  substance  abuse 
professional  as  described  in  §  653.37). 

(5)  Number  of  covered  employees 
who  refused  to  submit  to  a  random  drug 
test  imder  this  part  and  how  many  of 
those  were  random  test  refusals. 

(6)  Number  of  covered  employees 
who  refused  to  submit  to  a  non-random 
drug  test  required  under  this  part. 

(7)  Number  of  covered  employees  and 
supervisors  who  received  training 
during  the  reporting  period. 

(8)  Identification  of  FTA  funding 
source(s). 

§  653.75  Access  to  facilities  and  records. 

(a)  Except  as  required  by  law,  or 
expressly  authorized  or  required  in  this 
section,  no  employer  may  release 
information  pertaining  to  a  covered 
employee  that  is  contained  in  records 
required  to  be  maintained  by  §  653.71. 

(b)  A  covered  employee  is  entitled, 
upon  written  request,  to  obtain  copies  of 
any  records  pertaining  to  the  covered 
employee’s  use  of  prohibited  drugs, 
including  any  records  pertaining  to  his 
or  her  drug  tests.  The  employer  shall 
provide  promptly  the  records  requested 


by  the  employee.  Access  to  a  covered 
employee’s  records  shall  not  be 
contingent  upon  payment  for  records 
other  than  those  specifically  requested. 

(c)  An  employer  shall  permit  access  to 
all  facilities  utilized  in  complying  with 
the  requirements  of  this  part  to  the 
Secretary  of  Transportation  or  any  DOT 
agency  with  regulatory  authority  over 
the  employer  or  any  of  its  employees  or 
to  a  State  oversight  agency  authorized  to 
oversee  rail  fixed  guideway  systems. 

(d)  An  employer  shall  disclose  data 
for  its  drug  testing  program  and  any 
other  information  pertaining  to  the 
employer’s  anti-drug  program  required 
to  be  maintained  by  this  part,  when 
requested  by  the  Secretary  of 
Transportation  or  any  DOT  agency  with 
regulatory  authority  over  the  employer 
or  covered  employee  or  to  a  State 
oversight  agency  authorized  to  oversee 
rail  fixed  guideway  systems. 

(e)  When  requested  by  the  National 
Transportation  Safety  Board  as  part  of 
an  accident  investigation,  employers 
shall  disclose  information  related  to  the 
employer’s  administration  of  a*  drug  test 
following  the  accident  imder 
investigation. 

(f)  Records  shall  be  made  available  to 
a  subsequent  employer  upon  receipt  of 
written  request  from  the  covered 
employee.  Subsequent  disclosure  by  the 
employer  is  permitted  only  as  expressly 
authorized  by  the  terms  of  the  covered 
employee’s  request. 

(^  An  employer  may  disclose 
information  required  to  be  maintained 
under  this  part  pertaining  to  a  covered 
employee  to  the  employee  or  the 
decisionmaker  in  a  lawsuit,  grievance, 
or  other  proceeding  initiated  by  or  on 
behalf  of  the  individual,  and  arising 
from  the  results  of  a  drug  test 
administered  under  this  part  (including, 
but  not  limited  to,  a  worker’s 
compensation,  unemployment  ^ 
compensation,  or  other  proceeding 
relating  to  a  benefit  sought  by  the 
covered  employee.) 

(h)  An  employer  shall  release 
information  regarding  a  covered 
employee’s  record  as  directed  by  the 
specific,  written  consent  of  the 
employee  authorizing  release  of  the 
information  to  an  identified  person. 

Subpart  F — Certifying  Compliance 

§  653.81  Compliance  a  condition  of  FTA 
financial  assistance. 

(a)  General.  A  recipient  may  not  be 
eligible  for  Federal  financial  assistance 
under  section  3,  9,  or  18  of  the  Federal 
Transit  Act,  as  amended,  or  under 
section  103(e)(4)  of  title  23  of  the  United 
States  Code  if  a  recipient  fails  to 
establish  and  implement  an  anti-dmg 


program  as  required  by  this  part.  Failure 
to  certify  compliance  with  these 
requirements,  as  specified  in  §653.83, 
will  result  in  the  suspension  of  a 
grantee’s  eligibility  for  Federal  funding. 

(b)  Criminal  violation.  A  recipient  is 
subject  to  criminal  sanctions,  and  fines 
for  false  statements  or 
misrepresentations  under  section  1001 
of  title  18  of  the  United  States  Code. 

(c)  State’s  role.  Each  State  shall  certify 
compliance  on  behalf  of  its  section  3,  9 
or  18  subrecipients,  as  applicable, 
whose  grant  die  State  administers.  In  so 
certifying,  the  State  shall  ensure  that 
each  subrecipient  is  complying  with  the 
requirements  of  this  part.  A  section  3,  9 
or  18  subrecipient,  through  the 
administering  State,  is  subject  to 
suspension  of  funding  from  the  State  if 
such  subrecipient  is  not  in  compliance 
with  this  part.  - 

§  653.83  Requirement  to  certify 
compliance. 

(a)  A  recipient  of  FTA  financial 
assistance  shall  certify  annually  to  the 
applicable  FTA  Regional  Office 
compliance  with  the  requirements  of 
this  part,  including  the  training 
requirements.  Large  operators  shall 
certify  compliance  initially  by  January 

1. 1995.  Small  operators  and  States  shall 
certify  compliance  initially  by  January 

1. 1996. 

(b)  A  certification  must  be  authorized 
by  the  organization’s  governing  board  or 
other  authorizing  official,  and  must  be 
signed  by  a  party  specifically  authorized 
to  do  so.  A  certification  must  comply 
with  the  applicable  sample  certification 
provided  in  Appendix  A  to  this  part. 

Appendix  A  to  Part  653 — Certification 
of  ^mpliance 

This  appendix  contains  two  separate 
examples  of  certification  language.  The  first 
example  consists  of  the  generally  applicable 
certification  language.  Example  II  should  be 
used  by  employers  who  are  covered  by  the 
Federal  Railroad  Administration’s  anti-drug 
regulation. 

I 

(a)  For  recipients  who  are  large  or  small 
operators 

I,  (name),  (title),  certify  that  (name  of 
recipient)  and  its  contractors,  as  required,  for 
(name  of  recipient),  has  established  and 
implemented  an  anti-drug  program  in 
accordance  with  the  terms  of  49  CFR  part 
653. 1  further  certify  that  the  employee 
training  conducted  under  this  part  meets  the 
requirements  of  49  CFR  part  653. 

(b)  For  States  certifying  on  behalf  of  its 
subrecipients  and  their  contractors 

I,  (name,  title)  on  behalf  of  (STATE)  certify 
that  the  entities  on  the  attached  list  of  FT  Act 
subrecipients  operating  in  this  State,  have 
established  and  implemented  anti-drug 
programs  in  accordance  with  the  terms  of  49 
CFR  part  653. 
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D 

The  text  of  the  certification  of  an  employer 
that  provides  commuter  rail  transportation 
service  regulated  by  the  Federal  Railroad 
Administration  shall  be  as  follows; 


1.  (name),  (title),  certify  that  (name  of 
recipient)  and  its  contractocs.  as  required,  for 
(name  of  recipient),  has  an  anti-drug  program 
that  meets  the  requirements  of  the  Federal 
Railroad  Administration’s  regulations  for 
employees  regulated  by  the  Federal  Railroad 
Administration,  and  has  established  and 


implemented  so  anti-drug  program  in 
accordance  with  the  terms  of  49  CFR  part  653 
for  all  other  covered  employees  who  perform 
safety-sensitive  functions. 

BJLUNG  CODE  4»10-67-^ 
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APPENDIX  B  TO  PART  653  -  DRUG  TESTING  MANAGEMENT  INFORMATION  SYSTEM  (MIS) 

DATA  COLLECTION  FORM 


INSTRUCTIONS 

The  following  instructions  are  to  be  used  as  a  guide  for  completing  the  drug  testing  information 
in  the  Federal  Transit  Administration  (FTA)  Daig  Testing  MIS  Data  Collection  Form.  These 
instructions  outline  and  explain  the  information  requested  and  indicate  the  probable  sources  for 
this  information.  A  sample  testing  results  table  with  a  narrative  explanation  is  provided  on  pages 
iii-v  as  an  example  to  facilitate  the  process  of  completing  the  form  correctly. 

This  reporting  form  includes  six  sections.  Collectively,  these  sections  address  the  data  elements 
required  in  the  FTA  and  the  U.S.  Department  of  Transportation  (DOT)  drug  testing  regulations. 
The  six  sections,  the  page  number  for  the  instructions,  and  the  page  location  on  the  reporting 
form  are: 

Reporting 


Instructions  Form 

Section  Page  Page 

A.  EMPLOYER  INFORMATION  I  1 

B.  COVERED  EMPLOYEES.  I  2 

C.  DRUG  TESTING  INFORMATION  ii-v  3-4 

D.  OTHER  DRUG  TESTING/PROGRAM  INFORMATION  v  5 

E.  DRUG  TRAINING/EDUCATION  vi  5 

F.  FTA  FUNDING  SOURCES  vi  5 


Page  i  EMPLOYER  INFORMATION  (Section  A)  requires  the  name  of  the  employer  for 
which  the  report  is  done,  a  current  address,  contact  name,  and  phone  number. 

.  Below  this,  information  must  be  entered  for  the  consortium  used  (if  applicable). 
Finally,  a  signature,  title  and  date  are  required  certifying  the  correctness  and 
completeness  of  the  form.  Note:  A  separate  report  must  be  submitted  by  each 
FTA  recipient  for  each  of  its  contract  service  and  contract  maintenance  providers 
covered  by  the  FTA  drug  testing  regulation. 

Page  2  COVERED  EMPLOYEES  (Section  B)  requires  a  count  for  each  employee  category 
that  must  be  tested  under  the  FTA  drug  testing  regulation.  The  employee 
categories  are:  Revenue  Sen/ice  Vehicle  Operation,  Revenue  Service  Vehicle  and 
Equipment  Maintenance,  Revenue  Service  Vehicle  Control/Dispatch,  Commercial 
Driver  License  (CDL)  Holders  who  operate  Non-Revenue  Service  Vehicles,  and 
Security  Personnel  who  carry  Firearms.  The  most  likely  source  for  this  information 
is  the  employer’s  personnel  department.  These  counts  should  be  based  on  the 


I 
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recipient’s  or  contractor's  records  for  the  reported  year.  The  TOTAL  is  a  count  of 
all  covered  employees  for  all  categories  combined,  i.e.,  the  sum  of  the  columns. 

Additional  Information  must  be  completed  if  the  employer  has  personnel  who 
perform  duties  also  covered  by  the  anti-drug  rule  of  the  United  States  Coast 
Guard  (USCG).  NUMBER  OF  EMPLOYEES  COVERED  BY  THE  USCG,  requires 
that  you  Identify  the  number  of  employees  In  each  employee  category. 


Section  C  is  used  to  summarize  the  drug  testing  results  for  applicants  and  covered  employees.  There  are  six 
categories  of  testing  to  be  completed.  The  first  part  of  the  table  is  where  you  enter  the  data  on  pre-employment 
testing  The  following  five  parts  are  for  entering  drug  testing  data  on  random,  post-accident,  reasonable 
suspicion,  return  to  duty  and  follow-up  testing,  respectively.  Items  necessary  to  complete  these  tables  include; 

‘  1)  the  number  of  specimens  collected  in  each  employee  category; 

2)  the  number  of  specimens  tested  which  were  verified  negative  and  verified  positive  for  any 
drug(s);  and 

3)  individual  counts  of  those  specimens  which  were  verified  positive  for  each  of  the  five  drugs 

Do  not  include  results  of  quality  control  (QC)  samples  submitted  to  the  testing  laboratory  in  any  of  the  tables. 

A  sample  table  with  detailed  instructions  is  provided  for  the  first  part,  PRE-EMPLOYMENT  testing  information. 
The  format  and  explanations  used  for  the  sample  apply  to  all  six  parts  of  the  table  in  Section  C. 

Information  on  actions  taken  with  those  persons  testing  positive  is  required  at  the  end  of  both  pages.  Specific 
instructions  for  providing  this  latter  information  are  given  after  the  instructions  for  completing  the  table  in 
Section  C  ' 


Page  3  DRUG  TESTING  INFORMATION  (Section  C)  requires  information  for  drug  testing 
by  category  of  testing.  All  numbers  entered  into  the  pre-employment  category 
section  of  the  table  should  be  separated  Into  the  category  of  employment  for 
which  the  person  was  applying  or  transferring.  The  other  categories  are  for 
employee  testing  and  require  information  for  employees  in  covered  positions  only. 
Each  part  of  this  table  must  be  completed  for  each  category  of  testing.  These 
categories  include:  (1)  random,  (2)  post-accident,  (3)  reasonable  suspicion,  (4) 
return  to  duty,  and  (5)  follow-up  testing.  These  numbers  do  not  include  refusals 
for  testing.  A  sample  section  of  the  table  with  example  numbers  is  presented  on 
page  iv. 

Three  types  of  information  are  necessary  to  complete  the  left  side  of  this  table. 
The  first  blank  column  with  the  heading  "NUMBER  OF  SPECIMENS  COLLECTED," 
requires  a  count  for  all  collected  specimens  by  employee  category.  The  second 
blank  column  with  the  heading  "NUMBER  OF  SPECIMENS  VERIFIED  NEGATIVE," 
requires  a  count  for  all  completed  tests  by  employee  category  thatVvere  verified 
negative  by  your  Medical  Review  Officer  (MRO). 


ii 
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The  third  blank  column  with  the  heading  "NUMBER  OF  SPECIMENS  VERIFED 
POSmVE  FOR  ONE  OR  MORE  OF  THE  FIVE  DRUGS,"  refers  to  the  number  of 
specimens  provided  by  applicants  or  employees  that  were  verified  positive. 
"Verified  positive"  mearrs  the  results  were  verified  by  your  MRO. 

The  right  har>d  portion  of  this  table,  with  the  heading  "NUMBER  OF  SPECIMENS 
VERIFIED  POSITIVE  FOR  EACH  TYPE  OF  DRUG,"  requires  counts  of  positive  tests 
for  each  of  the  five  drugs  for  which  tests  were  done,  l.e.,  marijuana  (THC), 
cocaine,  phencyclidine  (PCP),  opiates,  and  amphetamines.  The  number  of 
specimens  positive  for  each  drug  should  be  entered  in  the  expropriate  column 
for  that  drug  type.  Again,  “verified  positive"  refers  to  test  results  verified  by  your 
MRO. 

If  an  applicant  or  employee  tested  positive  for  more  than  one  drug;  for  example, 
both  marijuana  and  cocaine,  that  person's  positive  results  would  be  included  once 
in  each  of  the  appropriate  columns  (marijuana  and  cocaine). 

Each  column  in  the  table  should  be  added  and  the  answer  entered  In  the  row 
marked  TOTAL". 

A  sample  table  is  provided  on  page  iv  with  example  numbers. 

Page  3  Below  the  part  of  the  table  containing  pre-employment  testing  information  is  a  box 
with  the  heading  "Number  of  persons  denied  a  position  as  a  covered  employee 
following  a  verified  positive  drug  test".  This  is  simply  a  count  of  those  persons 
who  were  not  placed  in  a  covered  position  because  they  tested  positive  for  one 
or  more  drugs. 

SAMPLE  APPUCANT  TEST  RESULTS  TABLE 


The  following  example  is  for  Section  C,  DRUG  TESTING  INFORMATION,  which  summarizes 
pre-employment  testing  results.  The  procedures  detailed  here  also  apply  to  the  other  categories 
of  testing  in  Section  C  which  require  you  to  summarize  testir>g  results  for  employees.  This 
example  uses  the  categories  "Revenue  Vehicle  Operation"  and  "Armed  Security  Personnel"  to 
Illustrate  the  procedures  for  completing  the  form. 


Urine  specimens  were  collected  for  157  applicantsjor  revenue  service  vehicle 
operation  positiorrs  during  the  reporting  year.  This  information  is  entered  in  the 
first  blank  column  of  the  table  in  the  row  marked  "Revenue  Vehicle  Operation". 


The  Medical  Review  Officer  (MRO)  for  the  employer  reported  that  153  of  those  157 
specimens  from  applicants  for  revenue  service  vehicle  operation  positions  were 
negative  (i.e.,  no  drugs  were  detected).  Enter  this  information  In  the  second  blank 
column  of  the  table  In  the  row  marked  "Revenue  Vehicle  Operation". 


C 


The  MRO  for  the  employer  reported  that  4  of  those  157  specimens  from  applicants 
for  revenue  service  vehicle  operation  positions  were  positive  (l.e.,  a  drug  or  drugs 
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were  detected).  Enter  this  information  in  the  third  blank  column  of  the  table  in  the 
row  marked  "Revenue  Vehicle  Operation". 

~  With  the  4  specimens  that  tested  positive,  the  following  drugs  were  detected: 

Specimen  Drugs 
#1  Marijuana 

#2  Amphetamines  . 

#3  Marijuana  and  Cocaine  (Multi-drug  specimen) 

;  #4  Marijuana 

Marijuana  was  detected  in  three  (3)  specimens,  cocaine  in  one  (1),  and  amphetamines  in  one 
(1).  This  information  is  entered  in  the  columns  on  the  right  hand  side  of  the  table  under  each 
of  these  drugs.  Two  different  drugs  were  detected  in  specimen  #3  (multi-drug)  so  an  entry  is 
made  in  both  the  marijuana  and  the  cocaine  column  for  this  specimen.  Information  on  multi-drug 
specimens  must  also  be  entered  in  Section  D,  OTHER  DRUG  TESTING/PROGRAM 
INFORMATION,  on  page  5  of  the  reporting  form. 

Please  note  that  the  sample  data  collection  form  also  has  Information  for  armed  security 
personnel  on  line  two.  The  same  procedures  outlined  for  revenue  service  vehicle  operation 
should  be  followed  for  entering  the  data  on  armed  security  personnel.  With  applicants  for  armed 
security  personnel  positions,  107  specimens  were  collected  resulting  In  105  verified  negatives 
and  2  verified  positives  -- 1  for  marijuana  and  1  for  opiates.  This  Information  is  entered  In  the  row 
marked  "Armed  Security  Personnel". 

I  c.|  The  last  row,  marked  ’TOTAL",  requires  you  to  add  the  numbers  in  each  of  the 

1— J  columns.  With  this  example,  1 57  specimens  from  applicants  for  revenue  service 

vehicle  operation  positions  were  collected  and  107  for  applicants  for  armed 
security  personnel  positions.  The  total  for  that  column  would  be  264  (i.e., 
157-H07).  The  same  procedure  should  be  used  for  each  column,  i.e.,  add  all  the 
numbers  in  that  column  and  place  the  answer  in  the  last  row. 


P  P  E  ■  E ? 
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Vjvffc  s:::>w£n;  vE:  (  E!  POSiTivE  'CP 
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Note  that  adding  up  the  numbers  for  each  type  of  drug  in  a  row  fNUMBER  OF  SPECIMENS 
VERIFIED  POSITIVE  FOR  EACH  TYPE  OF  DRUG")  wIM  not  always  match  the  number  entered  In 
the  third  column.  "NUMBER  OF  SPECIMENS  VERIFIED  POSITIVE  FOR  ONE  OR  MORE  OF^ THE 
FIVE  DRUGS".  The  total  for  the  ruimbers  on  the  right  hartd  side  of  the  table  may  differ  from  the 
number  of  specimens  testing  positive  since  some  specimens  may  contain  more  than  one  drug. 

Remember  that  the  same  procedures  indicated  above  are  to  be  used 
for  completirtg  ail  of  the  categories  for  testing  in  Section  C. 

Page  4  Following  the  table  that  summarizes  DRUG  TESTWG  INFORMATION,  you  must 
provide  counts  of  fatal  and  non-fatai  accidents  and  fatalities  which  resulted  in 
positive  post-accident  drug  tests  for  any  employee  Involved  in  the  accident.  This 
information  should  be  available  from  the  safety  program  manager  or  the  drug 
program  manager. 

Page  4  Also  following  the  table  that  summarizes  DRUG  TESTING  INFORMATION,  you 
must  provide  a  count  of  employees  returned  to  duty  during  this  reporting  period 
who  had  a  verified  positive  drug  test  or  refused  a  drug  test  required  under  the 
FTA  rule.  This  information  should  be  available  from  tf>e  personrtef  office  and/or 
drug  program  manager. 

Page  5  OTHER  DRUG  TESTING/PROGRAM  INFORMATION  (Section  D)  requires  that  you 
complete  a  t^le  dealing  with  specimens  positive  for  more  than  one  drug, 
employees  testing  positive  for  both  drugs  and  alcohol,  and  a  table  deafir>g  with 
.  .  employees  who  refused  to  submit  to  a  drug  test. 

Page  5  SPECIMENS  VERIFIEO  POSITIVE  FOR  MORE  THAN  ONE  DRUG  requires 
information  on  specimens  that  contained  more  than,  one  drug.  Indicate  the 
EMPLOYEE  CATEGORY  and  the  NUMBER  OF  VERIFIED  POSTTIVEa  Then 
specify  the  combirration  of  drugs  reported  as  positive  by  placing  the  number  in 
the  appropriate  columns.  For  example,  if  marijuana  ar>d  cocairte  were  detected 
in  3  revenue  vehicle  operator  specimens,  then  you  would  write  "Revenue  Vehicle 
Operation"  as  the  employee  category.  "3"  as  the  number  of  verified  positives,  and 
"3"  In  the  columns  for  "Marijuana"  and  "Cocaine".  If  marijuana  and  opiates  were 
detected  In  2  revenue  vehicle  operator  specimens,  then  you  would  write  "Revenue 
Vehicle  Operation"  as  the  employee  category,  "2"  as  the  number  of  verified 
positives,  and  "2*  In  the  columns  for  "Marijuana"  and  "Opiates". 

Page  5  Next  you  must  provide  a  count  of  employees  administered  drug  and  alcohol  tests 
at  the  same  time  resulting  in  a  verified  positive  drug  test  and  an  alcohol  test 
indicating  an  alcohol  concentration  of  0.04  or  greater. 

Page  5  EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  A  DRUG  TEST  requires  information 

on  the  NUMBER  OF  COVERED  EMPLOYEES  who  refused  to  submit  to  a  rarKtom 
or  non-random  (pre-employment,  post-acci^nt,  reasonable  suspicion,  return  to 
duty,  or  follow-up)  drug  test  required  under  the  FTA  regulation. 
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Page  5 


Page  5 


DRUG  TRAINING/EDUCATION  (Section  E)  requires  information  on  the  number  ol 
covered  employees  aixl  supervisory  personrrel  who  have  received  drug  tpaming 
during  the  current  reporting  period.  ’ 

FTA  FUNDING  SOURCES  (SecUorr  F)  asks  for  the  sources  of  FTA  funds  for  your 
organization.  Simply  place  a  check  mark  by  each  applicable  furKling  section(s). 


v> 
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FTA  DRUG  TESTING  MIS  DATA  COLLECTION  FORM  0MB  No.  21 32-0556 

YEAR  COVERED  BY  THIS  REPORT:  19 _ 

A.  EMPLOYER  INFORMATION 

Name  _ _  _  ■  '  •  ■ 

Address  -  _ _ _ 


Contact  _ 

Phone  _ 

Consortium  Used  (if  applicable) 

Name  _ 

Address  ........... 


Contact  _ 

Phone  • _ 

I,  the  undersigned,  certify  that  the  information  provided  on  this  Federal  Transit 
Administration  Drug  Testing  Management  Information  System  Data  Collection  Form  is,  to  the  best 
of  my  knowledge  and  belief,  true,  correct,  and  complete  for  the  period  stated. 


Signature  Date  of  Signature 

Title 


Title  18.  U.S.C.  Section  1001,  makes  it  a  criminal  offense  subject  to  a  maximum  fine  of  $10,000,  or 
imprisonment  for  not  more  than  5  years,  or  both,  to  knowingly  and  willfully  make  or  cause  to  be  made 
any  false  or  fraudulent  statements  or  representations  in  any  matter  within  the  jurisdiction  of  any 
agency  of  the  United  States. 


The  Federal  Transit  Administration  estimates  that  the  average  burden  for  this  report  form  is  8  hours. 
You  may  submit  any  comments  concerning  the  accuracy  of  this  burden  estimate  or  any  suggestions 
for  reducing  the  burden  to:  Office  of  Safety  and  Security  (TTS-3):  Federal  Transit  Administration;  400 
7th  St,.  S  W.;  VYashington,  D.C.  20590;  OR  Office  of  Management  and  Budget.  Paperwork  Reduction 
Project  (2132-0556);  Washington.  D.C.  20503 
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B.  COVERED  EMPLOYEES 


COVERED  EMPLOYEES 

EMPIOYEE  CATEGOfly 

NUMBER  OF  FTA 

COVERED  EMPLOYEES 

I- 

EMPLOYEES  COVERED 

BV  THE  uses' 

Revenue  Ve>Mcle  Operation 

Revenue  Vehicle  and  Equipment  Maintenance 

Revenue  Vehicle  Control/Oispatch 

CDL/Non-Revenue  Vehicle 

Armed  Security  Personnel 

TOTAL 

READ  BEFORE  COMPLETING  THE  REMAINDER  OF  THIS  FORM; 

1.  Ail  itenis  refer  to  the  current  reporting  perioci  only  (tor  example.  January  t,  1994  • 
December  31, 1994)i. 

2.  This  report  Is  only  for  testing  REQUIRED  BY  THE  FEDERAL  TRANSIT 
ADMINISTRATION  (FTA)  AND  THE  U.S.  DEPARTMENT  OF  TRANSPORTATION 
(DOT): 

•  •  Results  should  be  reported  only  for  employees  in  COVERED  POSITIONS  as  defined 
by  the  FTA  drug  testing  regulation. 

#  The  informatron  requested  should  only  rncfude  testing  for  marijuana  (THC),  cocaine, 
phencyclidine  (POP),  opiates,  and  amphetamines  using  the  startdard  procedures 
required  by  DOT  regulation  49  CFR  Part  40. 

3.  Information  on  refusals  for  testing  should  or>ly  be  reported  in  Section  D  ["OTHER 
DRUG  TESTING  INFORMATION").  Do  not  include  refusals  for  testing  in  other 
sections  of  this  report. 

4.  Do  not  include  the  results  of  arvy  quality  control  (OC)  samples  submitted  to  the 
testing  laboratory  in  any  of  the  tables. 

5.  Complete  all  Items;  DO  NOT  LEAVE  ANY  ITEM  BLANK.  If  the  value  tor  an  item  is 
zero  (0).  place  a  zero  (0)  on  the  form. 
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This  part  of  the  form  requires  information  on  VERIFIED  POSITIVE  and  VERIFIED  NEGATIVE  drug  tests.  These  are 
the  results  that  are  reported  to  you  by  your  Medical  Review  Officer  (MRO). 


C.  DRUG  TESTING  INFORMATION 


EMPLOYEE  CATEGORY 

NUMBER 

NUMBER 

NUMBER 

OF 

OF 

OF 

SPECIMENS 

SPEOMENS 

SPECIMENS 

COLLECTED 

VERIFIED 

NEGATIVE 

VERIFIED 

POSITIVE 

FOR  ONE 

OR  MORE 

OF  THE 

FIVE  DRUGS 

NUMBER  OF  SPECIMENS  VERIFIED  POSITIVE  FOR 
EACH  7VPE  OF  DRUG 


Ravenu*  Vehicle  Operation 


Revenue  Vehicle  end  Equipment 
Maintenance 


Revenue  Vehicle  Control/Dispatch 


COL/Non-Revenue  Vehicle 


Armed  Security  Personnel 


Total 


Mari- 

Cocaine 

Phency- 

Opiates 

Amphet-' 

juana 

clidine 

amines 

(THC) 

(PCP) 

PRE-EMPLOYMENT 


Revenue  Vehicle  Operation 


Revenue  Vehicle  and  Equipment 
Mairrtenance 


Revenue  Vehicle  Control/Dispatch 


CDL/Non-Revenue  Vehicle 


Armed  Security  Personnel 


TotM 


_  POST-ACCIDENT 


Revenue  Vehicle  Operation 


Revenue  Vehicle  and  Equipment 
Maintenarrce 


Revenue  Vehicle  Control/Oispatch 


CDL/Non-Revenue  Vehicle 


Armed  Security  Personr>el 


Total  N 


Number  of  persons  denied  a  position  as  a  covered  employee  following  a  verified  positive  drug  test; 
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Number  of  accidents,  as  defined  by  the  FTA  drug  testing  regulation,  which 
resulted  in  a  positive  post-accident  drug  test: 


Number  of  fatalities  resuKing  from  accidents  which  resulted  in  a  positivs 


Number  of  employees  returned  to  duty  during  this  reporting  period  who  had  a  verified  positive  drug 
test  or  refused  a  drug  test  required  under  the  FTA  rule: _ 
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D.  OTHER  DRUG  TESTING/PROGRAM  INFORMATION 


SPECIMENS  VERIFIED  POSITIVE  FOR  MORE  THAN  ONE  DRUG 


EMPLOYEE 

NUMBER  OF 
VERIFIED  • 

Marijuana 

Cocaine 

CATEGORY 

POSITIVES 

(THC) 

Number  of  employees  administered  drug  and  alcohol  tests  at  the  same  time  resulting  in  a  verified  positive  drug 
test  and  an  alcohol  test  indicating  an  alcohol  concentration  of  0.04  or  greater; 


EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  A  DRUG  TEST 


Covered  employees  who  refused  to  submit  to  a  random  drug  test  required  under  the  FTA  regulation; 


Covered  employees  who  refused  to  submit  to  a  norvrandom  drug  test  required  under  the  FTA  regulation; 


E.  DRUG  TRAINING/EDUCATION 


TT^INING  DURING  CURRENT  REPORTING  PERIOD 


Number 


Covered  employees  who  have  received  at  least  60  minutes  of  initial  training  on  the  consequences,  manifestations, 
and  behavioral  cues  of  drug  use  as  required  by  the  FTA  drug  testing  regulation: _ 


Supervisory  personnel  who  have  received  60  minutes  of  initial  training  on  the  specific  contemporaneous  physical, 
behavioral,  and  performance  indicators  of  probable  drug  use  as  required  by  the  FTA  drug  testing  regulation; 


F.  FTA  FUNDING  SOURCES 
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APPENDIX  C  TO  PART  653  -  DRUG  TESTING  MANAGEMENT  INFORMATION  SYSTEM  (MISl 

-EZ’  DATA  COLLECTION  FORM 

INSTRUCTIONS 

•  « 

The  following  instructions  are  to  be  used  as  a  guide  for  completing  the  Federal  Transit 
Administration  (FTA)  Drug  Testing  MIS  "EZ"  Data  Collection  Form.  This  form  should  only  be  used 
if  there  are  no  positive  tests  to  be  reported  by  your  company.  These  instructions  outline  and 
explain  the  information  requested  and  indicate  the  probable  sources  for  this  information.  This 
reporting  form  includes  four  sections.  These  sections  address  the  data  elements  required  in  the 
FTA  and  the  U.S.  Department  of  Transportation  (DOT)  drug  testing  regulations. 

SECTION  A  -  EMPLOYER  INFORMATION  requires  the  company  name  for  which  the  report  is 
done,  a  current  address,  contact  name,  and  phone  number.  Below  this,  information  must  be 
entered  for  the  consortium  used  (if  applicable).  Finally,  a  signature,  title,  and  date  are  required 
certifying  the  correctness  and  completeness  of  the  form.  Also  indicate  the  year  covered  by  this 
report.  Note;  A  separate  report  must  be  submitted  by  each  FTA  recipient  for  each  of  its  contract 
service  and  contract  maintenance  providers  covered  by  the  RA  drug  testing  regulation 

SECTION  B  -  COVERED  EMPLOYEES  requires  a  count  for  each  employee  category  that  must 
be  tested  under  the  FTA  drug  testing  regulation.  The  employee  categories  are:  Revenue  Service 
Vehicle  Operation,  Revenue  Service  Vehicle  and  Equipment  Maintenance,  Revenue  Service 
Vehicle  Control/Dispatch,  Commercial  Driver  License  (CDL)  Holders  who  operate  Non-Revenue 
Service  Vehicles,  and  Security  Personnel  who  carry  Firearms.  The  most  likely  source  for  this 
information  is  the  employer’s  personnel  department.  These  counts  should  be  based  oo  the 
recipient’s  or  contractor’s  records  for  the  reported  year.  The  TOTAL  is  a  count  of  ail  covered 
employees  for  all  categories  combined,  i.e.,  the  sum  of  the  columns. 

Additional  information  must  be  completed  if  the  employer  has  personnel  who  perform  duties  also 
covered  by  the  anti-drug  rule  of  the  United  States  Coast  Guard  (USCG).  NUMBER  OF 
EMPLOYEES  COVERED  BY  THE  USCG,  requires  that  you  identify  the  number  of  employees  in 
each  employee  category. 

SECTION  C  -  DRUG  TESTING  INFORMATION  require?  information  for  drug  testing,  refusal  for 
testing,  and  training.  The  first  table  requests  inform'ation  on  the  NUMBER  OF  SPECIMENS 
COLLECTED  AND  VERIFIED  NEGATIVE  in  each  category  for  testing.  All  numbers  entered  into 
the  pre-employment  category  section  of  the  table  should  be  separated  into  the  category  of 
employment  for  which  the  person  was  applying  or  transferring.  The  other  categories  are  for 
employee  testing  and  require  information  for  employees  in  covered  positions  only.  Each  part  of 
this  table  must  be  completed  for  each  category  of  festing.  These  categories  include:  (1) 
random,  (2)  post-accident,  (3)  reasonable  suspicion,  (4)  return  tp  duty,  and  (5)  follow-up  testing. 
"COLL"  requires  the  number  of  specimens  collected  in’ each  employee  category  for  each  category 
of  testing.  "NEG"  requires  a  count  for  all  completed  tests  by  employee  category  that  were  verified 
negative  by  your  Medical  Review  Officer  (MRO).  Do  not  Include  results  of  quality  control  (QC) 
samples  submitted  to  the  testing  laboratory  in  any  of  the  categories.  Each  column  in  the  table 
should  be  added  and  the  answer  entered  in  the  row  marked  ’TOTAL". 
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Following  the  table  that  summarizes  DRUG  TESTING  INFORMATION,  you  must  provide  a  count 
of  employees  returned  to  duty  during  this  reporting  period  who  had  a  verified  positive  drug  test 
or  refused  a  drug  test  required  under  the  FTA  rule.  This  information  should  be  available  from  the 
personnel  office  and/or  drug  program  manager. 

EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  A  DRUG  TEST  requires  a  count  of  the  NUMBER 
OF  COVERED  EMPLOYEES  who  refused  to  submit  to  a  random  or  non-random  (pre-employment, 
post-accident,  reasonable  suspicion,  return  to  duty,  or  follow-up)  drug  test  required  under  the 
FTA  regulation. 

DRUG  TRAINING/EDUCATION  DURING  CURRENT  REPORTING  PERIOD  requires  information  on 
the  number  of  covered  employees  and  supervisory  personnel  who  have  received  drug  training 
during  the  current  reporting  period 

SECTION  D  -  FTA  FUNDING  SOURCES  asks  for  the  sources  of  FTA  funds  for  your  organization. 
Simply  place  a  check  mark  by  each  applicable  funding  section(s). 


•  i 
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FTA  DRUG  TESTING  MIS  "EZ"  DATA  COLLECTION  FORM  0MB  No.  21 32-0656 

YEAR  COVERED  BY  THIS  REPORT:  19 _ 

A.  EMPLOYER  INFORMATION 


Company  Name 

Address  _ _ 

Contact  -  _ _ 

Phone  _ 

Consortium  Used  (if  applicable) 

Name 

Address  ■ 

Contact  ' 

Phone  _ ; _ :: _ 

I,  the  undersigned,  certify  that  the  Information  provided  on  the  attached  Federal  Transit 
Administration  Drug  Testing  Management  Information  System  '•E2r'  Data  Collection  Form  is,  to 
the  best  of  my  knowledge  and  belief,  true,  correct,  and  complete  for  the  period  stated. 
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B.  COVERED  EMPLOYEES 


COVERED  EMPLOYEES 


EMPLOYEE  CATEGORY 


NUMBER  OF  FTA  COVERED 
EMPLOYEES 


Revenue  Vehicle  Operation 


Revenue  Vehicle  and  Equipment  Ma  ntenance 


Revenue  Vehicle  Control/Diapatch 


CDL/Non-Revenue  Vehicle 


Armed  Security  Personnel 


TOTAL 


C  DRUG  TESTING  INFORMATION 


NUMBER  OF  SPECIMENS  COLLECTED  AND  VERIFIED  NEGATIVE 


EMPLOYEE  CATEGORY 


PRE¬ 

EMPLOYMENT 

RANDOM 

POST- 

ACCIDENT 

REASONABLE 

SUSPICION 

COLL 

NEG 

COLL 

NEG 

COLL 

NEG 

COLL 

NEG 

Revenue  Vehicle  Operation 


Revenue  Vehicle  and 
Equipment  Maintenance 


Revenue  Vehicle 
Control/Dispatch 


CDUNon-Revenue  Vehicle 


Armed  Security  Personnel 


TOTAL 


Number  of  employees  returned  to  duty  during  this  reporting  period  who  had  a  verified  positive  drug 
test  or  refused  a  drug  test  required  under  the  FTA  rule: 


EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  A  DRUG  TEST 


Covered  empHoyees  who  refused  to  submit  to  a  random  drug  test  required  under  the,  FTA  regulation: 


Covered  employees  who  refused  to  submit  to  a  rxtn-random  drug  test  required  under  the  FTA  regulation: 


DRUG  TRAINING/EDUCATION  DURING  CURRENT  REPORTING  PERIOD 


Number 


Number 


Covered  employees  who  have  received  at  least  60  minutes  of  initial  training  on  the  consequences, 
manifestations,  and  behavioral  cues  of  drug  use  as  required  by  the  FTA  drug  testing  regulation: 


Supervisory  personnel  who  have  received  60  minutes  of  initial  training  on  the  specific 
contemporaneous  physical,  behavioral,  and  performance  indicators  of  probable  drug  use  as  required 
by  the  FTA  drug  testing  regulation: 


D.  FTA  FUNDING  SOURCES 


FTA  FUNDING  SOURCES 


Check  all  sections  that  apply 
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Issued:  January  25, 1994. 

Federico  Pena, 

Secretary  of  Transportation. 

Gordon  Linton,  * 

Administrator. 

IFR  Doc.  94-2041  Filed  2-3-94;  1 :00  pmj  *  ■ 

BILLINQ  CODE  4910-67-P 


Tuesday 

February  15,  1994 


Part  IX 

Department  of 
Transportation 

Federal  Aviation  Administration 
14  CFR  Part  121 
Coast  Guard 
46  CFR  Part  16 

Research  and  Special  Programs 

Administration 

49  CFR  Part  199 

Federal  Railroad  Administration 

49  CFR  Part  219 

Federal  Highway  Administration 

49  CFR  Part  382 

Federal  Transit  Administration 

49  CFR  Part  653 

Random  Drug  Testing  Program;  Proposed 
Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  121 
Coast  Guard 
46  CFR  Part  16 

Research  and  Speciai  Programs 
Administration 

49  CFR  Part  199 

Federal  Railroad  Administration 

49  CFR  Part  219 

Federal  Highway  Administration 
49  CFR  Part  382 
Federal  Transit  Administration 
49  CFR  Part  653 

[OST  Docket  No.  48498 .  Notice  94-2] 

RIN  2105-AB94 

Random  Drug  Testing  Program 

AGENCIES:  Office  of  the  Secretary. 

Federal  Aviation  Administration. 

Federal  Highway  Administration, 

Federal  Railroad  Administration, 

Federal  Transit  Administration, 

Research  and  Special  Programs 
Administration,  and  the  United  States 
Coast  Guard,  DOT, 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  Five  operating 
administrations— the  Federal  Aviation 
Administration  (FAA),  the  Federal 
Highway  Administration  (FHWA),  the 
Federal  Railroad  Administration  (FRA), 
the  Research  and  Special  Programs 
Administration  (RSPA)  and  the  United 
States  Coast  Guard  (USCG) — currently 
require  random  drug  testing  of  safety- 
sensitive  employees.  In  a  final  rule 
published  elsewhere  in  today’s  Federal 
Register,  the  Federal  Transit 
Administration  (FTA) ,  also  a  part  of 
DOT,  is  adopting  a  parallel  rule  for 
covered  transit  employees. 

In  response  to  public  comments, 
petitions  submitted  by  industry,  and  on 
its  own  initiative,  the  FAA,  FRA, 

FHWA,  RSPA,  USCG  and  FTA  (the 
operating  administrations  or  “OAs")  are 
proposing  to  lower  the  minimum 
random  drug  testing  rate  to  25  percent 
where  the  industr>’-wide  (e.g.,  aviation, 
rail)  random  positive  rate  is  less  than 
1.0  percent  for  2  calendar  years  while 
testing  at  50  percent.  The  rate  would 
return  to  50  percent  if  the  industry 
random  positive  rate  were  1.0  percent  or 


higher  in  any  subsequent  calendar  year. 
The  industry-wide  random  positive  rate 
for  each  transportation  industry  would 
be  calculated  from  data  submitted  to  the 
Department  and  announced  yearly  by 
the  respective  Administrator  or  the 
Commandemt  of  the  Coast  Guard. 

DATES:  Comments  are  due  April  18, 

1994. 

ADDRESSES:  Comments  should  be  sent  to 
the  docket  number  and  address  of  the 
relevant  OA.  General  comments  may  be 
sent  to  Docket  48498,  Office  of 
Documentary  Services  (C-55),  U.S. 
Department  of  Transportation,  room 
4107,  400  Seventh  Street  SW,, 
Washington,  DC  20590-0001.  It  is  not 
necessary  to  send  copies  to  both  the 
OST  docket  and  the  operating 
administration  docket. 

FAA — ^Docket  25148  and  26604.  Federal 
Aviation  Administration,  800 
Independence  Ave  SW.,  room  915-G, 
Washington,  DC  20591. 

USCG — ^Docket  93-089,  United  States 
Coast  Guard,  2100  2nd  Street  SW., 
room  3406,  Washington,  DC  20593. 
RSPA — Docket  PS-134,  Research  and 
Special  Programs  Administration.  400 
Seventh  Street  SW.,  room  8419, 
Washington,  DC  20590. 

FRA — Do^et  RSOR-6,  Federal  Railroad 
Administration.  400  Seventh  Street 
SW.,  room  8209,  Washington,  DC 
20590. 

FHWA — Docket  No.  MC-94-5,  Federal 
Highway  Administration,  400  Seventh 
Street  SW.,  room  4232,  Washington. 
DC  20590. 

FTA — Docket  93-C,  Federal  Transit 
Administration,  400  Seventh  Street 
SW.,  room  9316B.  Washington,  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Donna  Smith,  Acting  Director,  Office  of 
Drug  Enforcement  and  Program 
Compliance.  (202)  366-3784. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Background 

DOT  agencies  have  been  involved  in 
drug  testing  since  the  mid-1980s.  The 
USCG  has  tested  its  uniformed 
personnel  for  drug  use  since  1982.  DOT 
began  random  drug  testing  of  certain  of 
its  civilian  employees  in  September 
1987. 

The  Department’s  civilian  employee 
drug  testing  program  is  tightly 
controlled,  centrally  administered  by 
headquarters  staff,  and  monitored  daily. 
Employee  awareness  £md  the  visibility 
of  die  program  are  maintained  through 
training  programs  conducted  by  regional 
drug  program  coordinators.  Specimens 
are  collected  by  a  single  contractor 
service,  which  operates  under  a  uniform 


standard  of  procedures  that  provides  for 
consistent  and  reliable  collections. 

The  random  testing  program  was 
phased  in  and,  by  September  1988,  DOT 
was  testing  a  population  of  nearly 
33,000  federal  civilian  employees 
(primarily  air  traffic  controllers,  safety 
inspectors  and  individuals  with  high 
security  clearances)  at  a  testing  rate  of 
at  least  50  percent  each  year  for  illegal 
drug  use.  The  annual  rate  of  positive 
random  tests  has  declined  fi-om  about 
0.83  percent  to  as  low  as  0.21  percent 
over  the  last  six  years.  Over  the  past 
four  years,  the  rate  has  consistently 
stayed  well  below  0.5  percent.  The  data 
indicated  that,  in  this  homogeneous, 
skilled,  and  stable  population,  there  was 
no  distinction  in  the  percentage  of 
positive  testing  results  based  on 
geography,  age,  etc.  As  a  result  of  the 
apparent  deterrent  effect  of  the  testing 
program  as  demonstrated  by  carefully- 
maintained  recordkeeping,  long 
experience,  and  the  decreasing  number 
of  positive  results,  the  Department 
lowered  its  federal  employee  random 
testing  rate.  Effective  March  1, 1992,  the 
Department  has  been  conducting 
random  testing  at  a  rate  of  at  least  25 
percent  annually.  The  positive  rate 
continues  to  remain  at  a  similarly  low 
level.  The  Department  will  continue  to 
evaluate  the  data  and  will  adjust  the 
random  testing  rate,  as  necessary.  The 
testing  rate  adjustment  saved  the 
Department  approximately  40  percent  in 
annual  collection  and  laboratory  testing 
costs. 

The  Federal  Railroad  Administration 
(FRA)  has  the  longest  experience  with 
drug  testing  programs  applicable  to 
transportation  industry  workers.  In 
1986,  railroads  began  pre-employment, 
post  accident,  and  reasonable  cause/ 
suspicion  testing,  as  required  by  the 
FRA. 

f  In  1988,  the  Department  of 
Transportation  issued  six  final  rules 
meindating  anti-drug  programs  for 
certain  transportation  workers  in  the 
aviation,  interstate  motor  carrier, 
pipeline,  maritime  emd  transit  industries 
and  expanded  the  requirements  of  the 
existing  FRA  rule.  The  rules  included 
requirements  for  education,  training, 
testing  and  sanctions.  The  testing 
component  of  each  program  included 
pre-employment,  post-accident, 
reasonable  cause,  periodic  (for  those 
subject  to  periodic  medical 
examinations)  and  random  drug  testing 
for  approximately  four  million  workers 
in  safety-sensitive  positions.  Based  on 
extensive  experience  and  success  in 
testing  military  and  other  populations, 
the  Department  imposed  wide  scale 
random  testing  requirements  because 
unannounced  random  drug  testing  is 
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generally  regarded  as  the  best  method  of 
deterring  illegal  drug  use,  thereby 
enhancing  the  safety  of  the 
transportation  industries. 

The  OAs’  rules  imposed  a  random 
testing  rate  of  at  least  50  percent  per 
year.  This  means  that  if  an  employer  has 
400  covered  employees,  the  employer 
must  conduct  at  least  200  random  tests 
per  year.  Selection  for  testing  must  be 
random,  with  every  employee  in  the 
random  pool  having  an  equal  chance  of 
being  chosen  each  time  a  selection  is 
made.  Because  of  the  randomness,  some 
employees  could  be  tested  more  than 
once  in  a  given  year,  while  others  might 
not  be  tested  for  years.  However,  every 
covered  employee  would  know  that  he 
or  she  had  one  chance  in  two  of  being 
tested  each  year.  Employers  were 
allowed  to  phase  in  random  testing  at  a 
rate  of  25  percent  for  the  first  year,  but 
had  to  increase  to  at  least  a  50  percent 
testing  rate  after  one  year. 

After  the  final  rules  were  issued, 
lawsuits  delayed  implementation  of  the 
rules  for  three  of  the  six  DOT  agencies. 
Currently,  only  transit  workers  are  not 
covered  by  the  testing  regulations.  The 
1988  final  rule  adopted  by  the  Federal 
Transit  Administration  (formerly  called 
the  Urban  Mass  Transportation 
Administration)  was  vacated  by  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  because  of 
a  lack  of  statutory  authority.  Legislation 
(the  FTA  provisions  of  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991,  Pub.  L.  102-143,  Title  V,  October 
28, 1991)  was  subsequently  enacted  to 
remedy  this  problem  as  well  as  address 
other  significant  concerns  with  alcohol 
misuse  and  illegal  drug  use  by 
individuals  in  various  transportation 
industries  who  perform  safety-sensitive 
duties.  A  final  rule  covering  transit 
employees  is  published  elsewhere  in 
today’s  Federal  Register.  The  rule 
provides,  among  other  things,  that 
transit  employees  will  be  subject  to  a 
random  testing  rate  of  at  least  50 
percent. 

The  Federal  Railroad  Administration 
phased  in  random  testing  in  three 
groups:  large  railroads,  medium-size 
railroads,  and  short  line  railroads.  In 
January  1990,  large  railroads  began 
testing  at  25  percent,  medium-size 
railroads  began  testing  at  25  percent  in 
July  1990  and  short  line  railroads  began 
testing  at  25  percent  in  November  1990. 
Random  testing  at  a  50  percent  rate 
began  one  year  after  these  dates  for  each 
of  the  three  categories. 

In  the  aviation  industry,  the  25 
percent  rate  was  instituted  for  large  air 
carriers  in  December  1989,  for  medium- 
size  carriers  in  April  1990,  and  for  the 
smallest  carriers  in  August  of  1990. 


Testing  at  50  percent  began  one  year 
after  the  initial  phase-in.  Testing  of 
contractor  employees  (such  as  repair 
station  personnel  or  security  screeners) 
began  one  year  after  the  carriers  that 
they  worked  for  or  supported  initiated 
testing. 

Testing  of  pipeline  personnel  began 
with  phase-in  (25  percent )  testing  in 
April  1990  for  large  operators  and  in 
August  1990  for  small  operators,  with 
the  50  percent  rate  implemented  one 
year  later  by  each  group. 

Random  and  non-suspicion-based 
post-accident  drug  testing  in  the  motor 
carrier  industry  were  enjoined  by  court 
order,  although  the  other  types  of  testing 
were  implemented  on  December  21, 
1989.  After  the  injunction  was  lifted, 
random  testing  by  large  motor  Ccirriers 
began  in  November  1991  at  a  25  percent 
rate  and  testing  by  small  motor  carriers 
began  in  January  1992  at  a  25  percent 
rate.  One  year  after  these  dates,  the  rate 
increased  to  50  percent.  (The  current 
rule  covers  just  interstate  motor  carriers, 
but  a  final  rule  in  today’s  Federal 
Register  will  extend  coverage  to  all 
employers  and  persons  who  use 
individuals  who  are  required  to  have 
commercial  driver’s  licenses,  including 
employees  of  intrastate  motor  carriers 
and  school  bus  drivers  who  drive 
vehicles  covered  by  the  drug  rule.) 

The  USCG  rule  regarding  random 
testing  of  some  commercial  vessel 
personnel  was  enjoined  by  court  order 
in  December  1989.  Other  types  of  testing 
were  phased  in  commencing  in  June 
1989.  In  July  1991,  the  USCG  issued  a 
revised  rule  addressing  the  court’s 
concerns  and  justifying  the  categories  of 
employees  subject  to  random  testing.  In 
October  of  1991,  the^naritime  industry 
began  testing  at  a  25  percent  random 
rate  with  a  requirement  to  increase  to  a 
50  percent  rate  one  year  after 
implementation.  There  was  no 
distinction  between  large  and  small 
maritime  employers  for  this 
implementation  of  raddom  testing. 

Only  the  Federal  Aviation 
Administration  and  the  Federal  Reiilroad 
Administration  require  their  regulated 
employers,  with  minor  exceptions,  to 
report  testing  statistics  to  them.  The 
F^eral  Highway  Administration,  the 
U.S.  Coast  Guard  and  the  Research  and 
Special  Programs  Administration  review 
records  maintained  by  covered 
employers,  but  do  not  have  composite 
data  on  testing  statistics  for  their 
industries.  Separate  final  rules 
published  in  the  Federal  Register  on 
December  23, 1993,  require  that  certain 
employers  regulated  by  all  five  OAs 
submit  uniform  data  concerning  drug 
testing  on  an  annual  basis  to  those 
administrations.  (Data  from  the  motor 


carrier  industry  would  be  gathered  on  a 
survey  basis.)  In  a  final  rule  published 
in  today’s  Federal  Register„FTA  is 
requiring  similar  reporting  requirements 
for  the  drug  testing  requirements  it  is 
imposing  on  the  transit  industry. 

The  ANPRM 

On  December  15, 1992  (57  FR  59778), 
DOT  published  an  advance  notice  of 
proposed  rulemaking  (ANPRM) 
requesting  public  comment  and 
submission  of  data  concerning  whether 
there  ^  less  costly  alternatives  to  the 
current  random  testing  program  that  can 
maintain  an  adequate  level  of  deterrence 
and  detection  of  illegal  drug  use. 
Although  the  anti-dnig  regulations  were 
promulgated  by  various  DOT  agencies, 
we  issued  a  Departmental  ANPRM 
because  of  the  commonality  of  the 
issues. 

The  purpose  of  the  ANPRM  was  to 
seek  data  and  ideas  on  additional 
strategies  that  would  ensure  the 
continued  effectiveness  of  the 
Department’s  anti-drug  program  while 
reducing  its  cost.  The  ANPRM  asked  for 
comment  on  a  number  of  alternatives  to 
the  current  50  percent  random  testing 
rate  that  DOT  could  consider.  These 
alternatives  included: 

(1)  Making  an  across-the-board 
modification  of  the  rate  for  all  DOT  anti- 
drug  programs; 

(2)  Modifying  how  the  random  testing 
rate  is  implemented  (e.g.,  frequency  of 
testing,  etc.); 

(3)  Making  a  selective  modification  of 
the  rate  by 

(a)  Operating  administration  (e.g., 
FAA  or  FRA  could  modify  its  rate); 

(b)  Job  category  (e.g.,  pilots,  train 
engineers); 

(c)  Any  other  category  that  warranted 
a  different  rate  based  on  drug  use 
prevalence  or  other  factors  (e.g.,  age  or 
geographic  region); 

(4)  Establishing  a  performance 
standard  program; 

(5)  Permitting  employers  who  take 
specified  additional  steps  to  deter  drug 
use  to  reduce  their  random  testing  rate; 

(6)  Modifying  the  random  testing  rate 
for  all  operating  administration  rules  for 
a  specific  time  period,  subject  to 
reconsideration  after  the  results  are 
analyzed; 

(7)  Conducting  demonstration 
programs  in  each  operating 
administration  before  further  action  is 
taken;  or 

(8)  Combining  some  of  the 
alternatives. 

In  addition,  we  asked  for  comment  on 
a  number  of  other  issues,  most  notably 
costs  and  data  on  positive  test  results. 
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Comments 

Over  115  comments  were  filed  in 
response  to  the  ANPRM.  Commenters 
included  governmental  agencies,  trade 
associations,  regulated  entities,  unions, 
contractors  and  consultants,  and 
individuals. 

In  terms  of  the  appropriate  random 
testing  rate,  the  comments  ranged  from 
suggestions  to  abolish  all  random  testing 
requirements  to  greatly  increasing  the 
current  50  percent  testing  rate.  Those 
favoring  abolition  of  random  testing 
argued  that  the  federal  requirements  are 
intrusive,  punitive,  costly,  and 
unnecessary.  Several  commenters 
argued  that  post  accident  and 
reasonable  suspicion  testing  were 
adequate.  Others  supported  pre¬ 
employment  and  periodic  testing,  in 
addition  to  post  accident  and  reasonable 
suspicion  testing. 

Over  20  commenters  favored  a  rate  of 
less  than  25  percent.  These  commenters 
tended  to  focus  on  the  low  prevalence 
of  drug  use  in  the  workplace,  the  high 
cost  of  testing  and  time  lost  from  the 
job.  Over  50  commenters  favored  a 
testing  rate  of  25  percent.  A  number 
argued  that  the  dmg  problem  is  not  as 
widespread  as  originally  believed.  In 
general,  these  commenters  argued  that  a 
25  percent  rate  would  provide 
substantial  savings  while  maintaining  a 
serious  deterrent  effect.  Many  focused 
on  the  cost  of  the  current  program  and 
argued  that  the  savings  from  reducing 
the  incremental  number  of  tests  and 
associated  non-productive  time  would 
be  significant.  (Others  took  a  more 
holistic  approach  and  noted  that  other 
types  of  tests,  training  and  education 
were  also  deterrents. 

Over  a  dozen  commenters  supported 
the  current  system.  They  argued  that  a 
decrease  in  the  rate  will  increase 
recreational  use  and  undermine  the 
deterrent  purpose  of  the  program. 
Several  stated  that  the  data  were 
inadequate  to  justify  a  reduction  and 
that  costs  will  not  drop  because  the 
lower  volmne  will  result  in  higher  per 
test  costs.  Others  took  an  “if  it  ain’t 
broke,  don't  fix  it”  attitude. 

Four  commenters  argued  that  the  rate 
should  be  increased,  lliese  commenters 
stated  that  a  greater  perception  of 
getting  caught  would  result  in  less  drug 
use.  At  least  one  noted  that  at  a  50 
percent  testing  rate,  some  employees  Eue 
never  tested  while  others  are  tested  two 
or  more  times  per  year. 


The  ANPRM  asked  for  comment  on 
whether  any  change  should  be  made 
across  all  operating  administrations  or 
selectively  by  industry,  company,  or  job 
classification.  Most  who  favored  a 
difierentiated  approach  suggested  that 
the  rate  be  set  by  industry.  Many  of 
these  commenters  believed  that  their 
industry  was  better  than  others  and  that 
they  were  being  penalized  unfairly  by 
unrelated  “bad  actors.”  There  was  some 
support  for  setting  the  rate  by  job 
categories  tempei^  by  the  concern  that 
such  differentiation  not  be  arbitrary.  An 
equal  number  of  commenters  stated  that 
it  would  be  confusing  to  have  too  many 
subgroups  and  argued  for  a  more  even- 
handed  approach.  A  number  of 
commenters  suggested  that  employers 
should  have  flexibility  to  set  the  rate  at 
whatever  lev'el  they  thought  best,  based 
on  their  own  past  experience. 

Many  commenters  focused  on  the 
importance  of  research,  emplo)ree  and 
supervisor  education,  employee 
assistance  programs  and  effective 
enforcement  to  deter  drug  use.  Most  of 
these  comments  focused  on  making  the 
drug  testing  requirements  and  the 
employers’  policies  highly  visible  to 
employees.  In  particuLu,  a  strong  “for 
cause"  testing  policy  and  firm 
discipline  was  seen  by  most  of  these 
commenters  to  be  essential. 

A  number  of  commenters  provided 
information  on  costs  and  positive  rates. 
Virtually  all  the  commenters  that 
discussed  positive  rates  stated  that  there 
had  been  no.  or  very  few,  positive 
random  test  results  in  their  companies 
or  industries.  Comments  on  the  cost  per 
test  ranged  bom  the  teens  to  well  over 
a  himdi^  dollars.  The  general 
comments  on  cost  savings  that  could  be 
attributed  to  a  change  in  the  random 
rate  also  varied  considerably.  Some 
argued  that  the  savings  would  be 
proportionate  to  the  ^ange  in  the 
testing  rate  because  they  pay  a  set  fee 
per  dmg  test.  Most  belie^^  there  would 
be  a  substantial  savings,  although  the 
amount  of  savings  would  not  directly 
correlate  to  the  testing  rate  because  the 
employer  still  had  fixed  administrative 
costs  in  running  the  program.  A  few 
commenters  argued  that  costs  would  not 
drop  at  all  because  labs  will  simply 
charge  more  for  tests.  The  comments  on 
costs  and  benefits  are  discussed  in 
greater  detail  in  the  accxmipanying 
regulatory  evaluations  prepared  by  each 
OA  and  available  for  review  in  the 
docket. 


Commenters  differed  on  how  much 
data  they  believed  necessary  to  justify  a 
change  in  the  testing  rate.  Most 
commenters  believ^  at  least  two  years 
were  necessary,  although  some  believed 
one  year  was  adequate  and  others,  up  to 
five  years.  There  was  some  support  for 
demonstration  programs,  particularly  if 
they  would  result  in  the  random  testing 
rate  being  lowered  without  delay.  Those 
viewing  demonstration  programs  as  a 
“tactic”  to  delay  across  the  board 
lowering  of  the  testing  rate  opposed 
them  vigorously. 

Technical  Meeting 

In  addition  to  soliciting  written 
comments,  the  Department  held  a 
public  meeting  on  workplace  random 
testing  and  its  impact  on  drug  use 
deterrence  in  Washington,  DC.  on 
February  1  and  2, 1993.  The  meeting 
included  presentations  by  experts  from 
federal  agencies  and  the  military, 
academia  and  private  industry.  Over  20 
participants  presented  papers  and 
sparked  discussions  that  ranged  from 
mathematical  models  of  drug  testing 
rates  and  their  impact  on  drug  use  to 
program  data  from  corporations  using 
random  drug  testing  as  part  of  a  drug- 
free  workplace  strategy.  The 
participemts  presented  no  definitive  data 
that  identifi^  optimal  random  testing 
rates  for  achieving  maximum  deterrence 
of  drug  use.  Many  corporate 
representatives  expressed  views  that 
favored  reducing  required  random 
testing  rates:  however,  they  did  not 
support  their  views  with  specific  data 
on  the  causal  or  correlative  relationship 
between  random  testing  rates  and  drug 
use  deterrence.  The  discussions  also 
covered  the  corollary  issue  of  detection 
of  drug  abusers  who  are  not  deterred  by 
workplace  drug  prevention  policies  or 
programs.  The  meeting  was  attended  by 
over  200  people  and  included  question 
and  answer  periods.  Transcripts  of  the 
meeting  are  included  in  the  docket. 

Available  Data 

The  Department  would  appreciate 
public  comment  in  identif^ng 
additional  data  concerning  the 
effectiveness  of  random  testing  rates. 
The  following  summarizes  the  data 
currently  available  to  the  Department 
concerning  the  results  of  random  testing 
in  the  regulated  industries,  the 
Department's  civilian  workforce,  and 
the  U.S.  Coast  Guard  military  personnel. 


'  1 

_ _ _ J 

1990  ! 

1991  1 

1992 

1 

Aviation:  .  \ 

Total  Number  ot  Random  Tests . . .  . . .  ,  ,  ,,  , 

!  i 

64,585  1 
1  445 1 

! 

1  170,439  1 

1  1,258  j 

183,176 

1.307 

Number  of  Positives . . . . . . . . . . i 
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1990 

1991 

1992 

Percent  Positive  .  . . . .  . . . . 

0.53 

3S.12S 

365 

T.04 

0.74, 

50.436 

447 

0.88 

0.71 

42,599 

336 

0.79 

Railroads; 

Total  Number  of  Random  Tests  _ _ _  _ _ _  _  _  _ _ 

Number  of  Positives _  ..  . . . . .  .  _  ....  . . . 

Percent  Positive 

FRiVs  random  testing  regulations 
were  issued  in  Novembw  1988,  with  the 
first  testing,  as  noted  earlier,  starting  in 
January  1990.  FRA  has  kept  records  of 
post-accident  drug  testing  for  the  laist 
five  yeaxs.  For  purposes  of  analyzing 
any  effect  from  the  issuance  of  the 
requirement  or  the  implementation  of 
the  testing,  the  positive  rates  for  post¬ 
accident  testing  are  provided;  they  are 
as  follows: 


1987 

1988 

1989 

1990 

1991 

1992 

5.1% 

5.6% 

3.0% 

3.0% 

1.1% 

\£% 

In  the  rail  industry,  reasonable  cause 
testing  occurs  whenever  there  is  a 
violation  of  a  federal  safety  rule  (Rule 
C).  as  opposed  to  when  there  is 
individualized  suspicion  of  drug  use. 
The  positive  rates  are  as  follows;: 


1987^ 

1988 

1989 

1990 

1991 

1992 

5.4% 

'  4.7% 

3.6% 

'  1.8% 

1.9% 

1.9% 

In  July  1991,  the  FRA  initiated  a 
comparative  study  of  random  testing 
rates  and  the  impact  on  deterrence,  as 
measured  by  the  posith’e  rate.  The  study 
compared  4  railroads  testing  at  50 
percent  (control  group!  with  4  railroads 
testing  at  25  percent  (experimental 
group!.  The  positive  rate  for  the  control 
group  when  the  study  was  initiated  was 
1.1  percent;  for  the  experimental  group 
it  was  0.89  percent.  In  the  first  year  (July 
1991  throu^  June  1992!,  the  control 
group  positive  rate  was  0.90  percent,  the 


experimental  coup’s  was  0.87  percent. 
For  the  period  July  1992  through  June 
1993.  these  groups  had  positive  rates  of 
0.80  percent  and  0.94  percent, 
respectively.  Statistically,  the 
differences  in  the  positive  rates  between 
the  control  and  experimental  groups  are 
not  significemt. 

Motor  Carriers 

In  general  compliance  investigaticms 
of  4.967  interstate  motor  carrier  drug 
testing  programs  by  FH\VA  in  the  first 
six  months  of  FY  1993.  records 
indicated  that  28,250  random  tests  were 
coixdueled.  There  were  878  verified 
positive  resuhs  (3.11  percent).  The 
audits  represent  less  than  2  percent  of 
the  motw  carriers  sul^ect  to  the  FHWA 
rule.  The  FHWA  selects  interstate  motor 
carriers  for  general  safety  rule 
compliance  investigations  by 
determining  factCK's  such  as  a  safety- 
rating  or  prior  compliarK:e  problem. 
These  compliance  investigations  do  not 
offer  scientific,  statistically  unbiased 
sampling  methods. 

The  Omnibus  Transjxjrtation 
Employee  Testing  Act  of  1991  (Pub.L. 
102-143.  Title  V.  SectHMi  5!  requires 
FHIVA  to  conduct  a  demonstration 
project  to  study  the  feasibility  of 
random  roadside  alcc^ol  and  ccmtiolled 
substances  testing.  The  project's  goal  is 
to  consider  alt^native  methodologies 
for  implementing  random  testing 
systems  for  commercial  motor  vehicle 
operators.  Congress’  intent  was  for  the 
FHWA  to  report  and  make 
recommendations  COTiceming  random 


testing  administered  by  means  other, 
than  carrier-administered  testing. 
Preliminary  data  &om  the  four  state 
random  roadside  testing  project  indicate 
that  of  34.127  drug  tests  conducted. 

1,241  (3.9  percent)  were  positive  for 
drugs.  An  additional  1305  drivers 
randomly  selected  for  a  drug  test 
refused  to  be  tested. 

The  report  is  to  address  the 
effectiveness  of  State-administered 
testing  in  detecting  individuals,  such  as 
owner-operdtors.  who  might  otherwise 
avoid  detection  in  carrier-administered 
testing  programs.  The  report.  Congress 
stated,  may  also  include  testing  or  other 
detection  methods  performed  by  Federal 
or  local  agencies.  In  addition,  the  report 
is  to  addn^  the  funding  of  such  tesring 
through  e.xisting  State  grant  programs  or 
other  similar  programs.  The  report  is 
due  to  Congress  by  April  1994. 

U.S.  DOT  Employees 

In  the  Department's  federal  employee 
testing  program,  the  randtro  testing  rate 
of  at  least  50  percent  was  phased-in  over 
the  first  year  of  the  program  and 
achieved  at  the  end  of  FY  1908.  A 
testing  rate  of  at  least  50  percent  was 
maintained  in  FY  1989-1991.  In  FY 
1992.  the  figures  include  testing  over 
the  first  five  months  with  a  rate  of  at 
least  50  percent,  followed  by  sev-en 
months  of  testing  with  a  rate  of  at  least 
25  percent.  (FY93  figures  reflect  a  full 
year  with  the  lovv-er  testing  rate)  TTie 
following  table  summarizes  DOT  federal 
employee  random  testing  data. 


FV88 

FY89 

FY90 

FY91 

;  FY92 

FY93 

Total  Number  of  Random  Tests  ... 

Number  of  Positives . 

Percent  Positive  . 

17.926 
'  92 
0.51 

19.103 

43 

0.23 

18.671 

40 

0.21 

12.454 

39 

0.31 

9,433 

24 

0.25 

As  noted  earlier,  the  USCG  has  been 
conducting  random  drtig  tests  on  its 
active  duty  and  reserve  uniformed 
personnel.  Rather  than  setting  a  specific 


testing  rate  as  a  requirement  at  the 
beginning  of  the  fiscal  year,  the  USCG 
conducts  the  maximum  number  of  tests 
possible  from  the  funds  that  are 


approp^ted.  The  percentage  of  positive 
results  for  random  tests  in  each  fiscal 
year  and  the  approximate  testing  rate  is 
as  follows: 


1987 

1988 

1989 

1990 

1991 

1992 

1993 

Percent  Positive  ..  - . .  . . - . 

1.57 

!  1.31 

68 

41 

41 

'  78 

75 

Testing  Rate  Percent  . .  . - 

120 

,6 

95 

95 

05 

85 

80 
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Testing  Rates  in  Various  Federal 
Agencies 

Executive  Order  12564,  “Drug-Free 
Federal  Workplace,”  signed  by 
President  Reagan  in  September  1986, 
required  random  drug  testing  of  safety- 
and  security-related  federal  employees 
in  135  federal  executive  branch 
agencies.  According  to  a  1991  report  of 
the  General  Accoimting  Office 
("Employee  Drug  Testing:  Status  of 
Federal  Agencies’  Programs:  Report  to 
the  Chairman.  Committee  on 
Governmental  Affairs,”  U.S.  Senate, 
(May  1991),  GAO/FFD-91-70, 14-19), 
the  random  drug  testing  rates  at  the  18 
agencies  that  GAO  reviewed  ranged 
from  4  to  100  percent.  In  November 
1992,  GAO  issued  a  follow-up  report 
entitled  “Employee  Drug  Testing: 
Opportunities  Exist  to  Lower  Drug- 
Testing  Program  Costs.”  GAO/GGD-93- 
13.  Al&ough  the  1992  report  did  not 
reach  any  definitive  conclusions  as  to 
what  is  the  ideal  frequency  for  drug 
testing,  it  did  recommend  that  the 
Director  of  the  Office  of  National  Drug 
Control  Policy  work  with  drug-testing 
agencies  to  consider  modifications  to 
their  selected  frequency  levels  of 
employee  testing. 

The  Proposal 

This  NPRM  proposes  to  lower  the 
random  testing  rate  to  25  percent  for 
each  industry  regulated  by  an  operating 
administration  where  the  industry-wide 
random  positive  rate  is  less  than  1.0 
percent  for  2  consecutive  calendar  years 
while  testing  at  50  percent.  The  rate 
would  increase  back  to  50  percent  if  the 
industry  random  positive  rate  were  1.0 
percent  or  higher  for  any  entire 
subsequent  calendar  year.  Under  the 
proposal,  it  is  possible  that  different 
industries  will  be  subject  to  different 
rates  in  a  given  calendar  year. 

We  selected  the  1.0  percent  positive 
rate  as  the  rate  adjustment  standard 
based  on  the  experience  that  the 
military  eind  other  workplace  programs 
have  had  with  deterrence-based  drug 
testing.  Their  results  reveal  that  no 
matter  what  rate  is  used  for  random 
testing,  the  testing  programs  will  never 
achieve  zero  positives.  There  always  is 
a  constant  group  of  “hard-core” 
individuals  of  less  than  1.0  percent  of 
the  population  who  are  detected 
positive  over  a  period  of  time;  these 
individuals  are  unaffected  by 
deterrence-based  testing  because  of 
addiction  or  belief  in  their  invincibility. 

Because  the  proposal  will  require 
review  of  the  data  and  calculations 
within  the  operating  administrations, 
the  NPRM  proposes  that  each  year  the 
Administrator  (or  Commandant  of  the 


Coast  Guard)  will  publish  in  the  Federal 
Register  the  minimum  required  ^ 
percentage  for  random  testing  of 
covered  employees  during  the  calendar 
year  following  publication.  Any  random 
rate  change  indicated  by  industry 
performance  would  occtir  at  the 
beginning  of  that  calendar  year.  We 
request  comment  on  whether  a  different 
inmlementation  cycle  would  be  better. 

The  Administrator’s  decision  to 
authorize  a  decrease  (or  require  a  return 
to  the  50  percent  rate)  would  be  based 
on  the  overall  positive  rate  in  the 
industry.  The  primary  source  of  data 
will  be  the  Meinagement  Information 
System  (MIS)  reports  from  covered 
employers  to  the  individual  operating 
administrations.  For  the  aviation  and 
rail  industries,  we  are  proposing  to  rely 
on  the  data  submitted  imder  reporting 
requirements  that  have  been  in  place 
since  their  drug  testing  rules  were 
originally  issued.  The  FAA  drug  testing 
rule  currently  requires  all  employers  to 
report,  among  other  things,  the  total 
number  of  tests,  the  number  of  positive 
tests  and  the  number  of  employees  that 
refused  to  be  tested.  Similarly,  FRA 
requires  large  railroads  to  report 
detailed  information  concerning  their 
drug  testing  performance.  Based  on 
these  reports,  FAA  and  FRA  could 
lower  their  rate  to  25  percent  as  early  as 
January  1995  (if  a  final  rule  is  issued  in 
this  rulemaking  before  the  end  of  1994). 

Under  the  NPRM,  if  a  given  covered 
employee  is  subject  to  random  drug 
testing  under  the  drug  testing  rules  of 
more  than  one  DOT  agency,  the 
employee  would  be  subject  to  random 
drug  testing  at  the  percentage  rate 
established  for  the  calendar  year  by  the 
DOT  agency  regulating  more  than  50 
percent  of  Ae  employee’s  function. 
Similarly,  the  NPRM  provides  that  if  an 
employer  is  required  to  conduct  random 
drug  testing  imder  the  drug  testing  rules^ 
of  more  than  one  DOT  agency,  the 
employer  may  either  establish  separate 
pools  for  random  selection,  with  each 
pool  containing  covered  employees 
subject  to  testing  at  the  same  required 
rate,  or  randomly  select  such  employees 
for  testing  at  the  highest  percentage  rate 
established  for  the  calendar  year  by  any 
DOT  agency  to  which  the  employer  is 
subject. 

Tne  proposal  includes  several 
provisions  to  provide  employers  greater 
flexibility  or  to  provide  greater  clarity. 
For  example,  the  NPRM  proposes  that, 
if  the  employer  conducts  random  testing 
through  a  consortium,  the  number  of 
employees  to  be  tested  may  be 
calculated  for  each  individual  employer 
or  may  be  based  on  the  total  number  of 
covered  employees  subject  to  random 
testing  by  the  consortium.  In  order  to 


ensure  deterrence,  the  dates  for 
administering  random  .tests  would  be 
required  to  be  spread  reasonably 
throughout  the  calendar  year  . 

There  are  a  number  of  important 
issues  related  to  calculating  the  positive 
rate.  Consistent  with  the  final  rules 
addressing  alcohol  misuse  prevention 
that  are  being  published  in  today’s 
Federal  Register,  the  term  “positive 
rate”  would  be  defined  in  the  definition 
section  of  each  operating  administration 
drug  rule  as,  “the  number  of  positive 
results  for  random  tests  conducted 
under  this  part  plus  the  number  of 
refusals  of  random  tests  required  by  this 
part,  divided  by  the  total  number  of 
remdom  tests  conducted  under  this  part 
plus  the  number  of  refusals  of  random 
tests  required  by  this  part.” 

This  NPRM  would  add  a  definition  of 
“refuse  to  submit”  in  each  operating 
administration  drug  rule.  The  definition 
would  be  “a  covered  employee  [who] 
fails  to  provide  a  urine  sample  as 
required  by  49  CFR  part  40,  without  a 
valid  medical  explanation,  after  he  or 
she  has  received  notice  of  the 
requirement  to  be  tested  in  accordance 
with  the  provisions  of  this  part,  or 
engages  in  conduct  that  clearly  obstructs 
the  testing  process.”  As  a  practical 
matter  this  means  that  refusals  to  take 
a  random  drug  test  would  count  as  a 
positive  result  for  the  purpose  of 
calculating  the  industry  random  test  rate 
emd  would  count  toward  the  number  of 
tests  required  to  be  conducted.  Since 
they  are  treated  as  if  they  are  positive, 
we  believe  they  should  be  counted  in 
the  totals.  Moreover,  without  this 
approach,  the  system  could  be  easily 
abused.  For  example,  employers  with 
high  positive  rates  might  have  an 
incentive  to  subtly  communicate  that 
employees  that  test  positive  will  be  fired 
but  employees  that  refuse  to  be  tested 
will  receive  little  or  no  pimishment. 

Drug  urine  samples  found  to  be 
adulterated  are  considered  a  refusal  to 
test  because  they  are  an  obstruction  of 
the  testing  process.  In  addition,  they 
count  as  positives  for  the  purpose  of 
calculating  the  industry  random  test  rate 
and  count  toward  the  number  of  tests 
required  to  be  conducted. 

Achninistrative  or  procedural  errors 
during  the  testing  process,  such  as 
breaking  the  container  holding  the 
sample,  are  considered  canceled  tests 
and  are  not  counted  in  the  totals  when 
calculating  the  industry  random  test 
rate. 

Before  lowering  the  testing  rate  in  any 
industry,  the  Department  wants  to  be 
confident  that  the  data  are  reliable  and 
fairly  represent  the  drug  prevalence  in 
the  industry.  The  MIS  rules  require  that 
employers  submit  data  for  each  calendar 
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year  by  the  following  March  15th.  We 
envision  that  the  OAs  and  the  OST  Ihrug 
Office  would  review  the  data  and  that 
the  Administrator  (or  Commandant) 
would  issue  a  determination  within  a 
few  months.  If  the  data  indicated  that  a 
change  in  the  rate  were  warranted,  the 
change  would  go  into  effect  the 
following  year,  beginning  January  1. 

This  process  is  the  same  as  the  one 
established  in  the  alcohol  final  rules 
published  elsewhere  in  today’s  Federal 
Register.  As  in  that  rule,  we  believe  that 
covered  entities  generally  need 
approximately  one~half  year  lead  time  to 
adjust  their  procedures,  make  changes 
in  any  contracts  and  take  other 
necessary  action  to  adjust  to  an  increase 
or  flecrease.  We  also  beUeve  it  would  be 
best  to  keep  the  reporting  determination 
process  on  a  consistent,  calendar  year 
basis.  We  are  aware  that  this  process  has 
a  built-in  delay,  and  request  comments 
on  whether  there  is  some  easier  method 
that,  at  the  same  time,  provides 
adequate  time  to  gather  and  submit  data, 
issue  a  Federal  Register  notice,  and 
inmlement  the  dimige. 

Of  equed  or  greater  concern  is  the 
built-in  lag  time  between  industry 
reports  of  rising  positive  rates  and  the 
OA’s  re-imposition  of  the  50  percent 
testing  rate.  To  address  this  concern,  the 
rule  provides  that  the  rate  will  be  raised 
after  1  year  of  data  indicating  a  positive 
rate  of  1.0  percent  or  greater.  As  a 
practical  matter,  however,  any  industry 
that  is  lowered  to  a  25  percent  rate 
cannot  be  returned,  under  the  current 
proposal,  to  a  50  percent  rate  until  a 
year  after  the  data  indicating  the 
problem.  For  the  reasons  noted  above, 
we  do  not  think  it  is  practical  to  require 
a  change  in  the  testing  rate  on  shorter 
notice. 

We  recognize  that  because  the 
reported  positive  rate  is  obtained  firom 
data  whose  precision  is  eroded  by 
sampling  variance  and  measurement 
error,  and  whose  accuracy  is  diminished 
by  non-response  bias,  there  is  a  greater 
risk  that  it  diverges  from  the  actual 
positive  rate  in  the  population.  Each  OA 
will  be  using  MIS  data  collection  and 
sampling  methods  that  address  these 
issues  to  the  extent  possible  and  make 
sense  in  the  context.of  its  particular 
industry.  Where  not  all  employers  are 
included  in  tihe  reported  data,  the  OA 
will  decide  how  many  covered 
employers  must  be  required  to  report  or 
be  sampled;  this  decision  will  be  based 
on  the  number  of  employers  (not 
otherwise  required  to  report)  that  must 
be  sampled  to  ensure  that  the  reported 
data  from  the  sampled  employers 
reliably  reflects  the  data  that  would 
have  b^n  received  if  all  were  required 
to  report.  However,  we  retain  for  our 


discretion  the  decision  on  whether  the 
reported  data  reliably  su]^p<fft  the 
conclusitm  (e.g..  bas^  on  audits  of 
company  records  that  show  significant 
falsification  of  reports).  If  the  reported 
data  are  not  sufficiently  relidi>le,  the  OA 
will  not  permit  the  random  rate 
adjustment  to  occur. 

We  have  proposed  using  industry 
positive  rates  (positive  tests  and  refusals 
to  test)  as  the  performance  benchmark 
rather  than  individual  en^loyer  or  job 
category  positive  rates  urged  by  some 
commenters.  Company-by-company 
rates  would  be  extremely  difficult  to 
implement  and  enforce,  would  be 
extremely  difficult  to  apply  to  small 
companies,  would  reqviire  reports  fr'om 
all  companies,  could  encourage  cheating 
(especi^y  in  areas  of  heavy 
competition),  and  could  excessively 
complicate  the  use  of  consortia. 

Although  an  individual  company  may 
have  reduced  incentive  to  lower  its 
positive  rate,  industry  organizations 
may  pressure  it  to  work  toward  a  more 
favorable  industry  random  testing  rate. 
Industry-wide  rates  should  be  much 
more  elective,  and  easier  to  implement 
and  enforce.  In  addition,  setting  testing 
rates  by  job  category  %vould  raise 
difficult  questions  of  classification  and 
might  appear  discriminatory  to  the 
en^Ioyees  involved. 

The  practical  implication  of  this 
NPRM  is  that  FHWA,  RSPA  and  USCG 
would  remain  at  50  percent  imtil  they 
have  2  years  of  data  showing  that 
random  positive  rates  for  their 
industries  are  less  than  1.0  percent. 

FTA,  which  is  just  issuing  its  drug 
testing  rules  in  today’s  F^eral  Register, 
vnll  begin  random  drug  testing  at  50 
percent.  Like  the  other-dperating 
administrations,  it  may  only  lower  the 
rate  aft»  2  years  of  data  showing  that 
the  random  positive  rate  few  its  industry 
is  less  than  1  percent.  The  2-year  period 
for  motor  carriers  and  mass  transit 
would  only  start  after  their  new  drug 
testing  requirements  are*fully 
implemented,  i.e.,  two  years  after  testing 
for  small  entities  starts.  If  this  proposal 
is  adopted,  we  will  announce  in  the 
final  rule  in  this  rulemaking  whether 
one,  or  both,  industries  may  lower  their 
random  drug  testing  rate. 

The  Coast  Guard  is  also  proposing  to 
remove  existing  (and  no  longer 
applicable)  regulatory  language  that 
allowed  existing  marine  employers  to 
begin  their  random  drug  testing  at  a  25 
percent  annual  rate  (46  CFR  16.205(d)). 
This  provision  was  included  to  reduce 
the  initial  burden  that  the  then-new 
random  drug  testing  program  would 
impose  on  employers.  Because  the 
provision  no  longer  serves  any  purpose, 
and  may  lead  to  confusitm,  the  Coast 


Guard  proposes  to  remove  this 
re^latory  language. 

R^A  is  propo«itg  to  revise  the 
random  testing  cycle  to  a  calendar  year 
beginning  on  January  1  and  ending 
Dumber  31.  The  December  23, 1994, 
Management  Infrinnation  S)rstem  final 
rule  requires  (^erators  to  begin 
collecting  drug  testing  data  in  1994,  and 
to  report  that  information  to  RSPA  on  an 
annual  basis  beginning  in  1995.  The 
current  regulations  required  operators  to 
begin  their  drug  testing  programs, 
including  random  testing,  in  April  and 
August  1990.  RSPA  believes  this 
proposed  change  will  eliminate  the 
confusion  and  administrative  burden 
expressed  by  many  operators  who  are 
conducting  random  testing  on  an  April- 
April  or  August- August  cycle  as 
required  by  the  current  regulations.  The 
proposed  revision  will  allow  operators 
to  conduct  random  testing  and  collect 
their  drug  testing  data  on  a  calendar 
year  cycle. 

Comparison  With  Alcohol  Misuse 
Prevention  Final  Rules 

With  one  major  exception,  this 
proposal  is  intended  to  mirror,  in 
concept,  the  final  rules  for  alcohol 
testing  being  issued  in  today’s  Federal 
Register.  Those  rules  initiate  random 
alcohol  testing  at  a  25  percent  rate  and 
make  provision  for  the  testing  rate  to  be 
increased  to  50  percent  if  the  positive 
rate  is  1.0  percent  or  greater  for  any 
entire  subsequent  year,  and  decreased  to 
a  10  percent  testing  rate  if  less  than  0.5 
perqent  for  two  consecutive  years.  The 
exception  is  that  this  NPRM  does  not 
propose  to  lower  the  random  testing  rate 
to  10  percent  if  the  industry  positive 
rate  is  less  than  0.5  percent. 

The  Department  tentatively  finds  that 
a  25  percent  random  testing  rate  is  the 
minimal  efiective  rate  to  ensure 
deterrence  for  drug  use  and  to  allow  at 
least  a  modicum  of  detection.  The  drug 
rules  are  dealing,  by  and  large,  with 
illegal  substances  or.  at  least,  legal 
substances  that  are  being  used  contrary^ 
to  lawful  purposes.  Unlike  alcohol,  few 
people  can  readily  detect  most  drug  use 
from  behavior  or  appearance.  Because  of 
the  legality  of  alcc^ol  and  its  everyday 
use  throu^out  society,  many  people 
can  detict  when  it  has  been  consrimed 
or  when  a  person  is  under  the  influence. 
Another  distinction  is  that  drugs  are 
often  packaged  in  very  small  form,  such 
as  a  tablet  or  powder,  while  many 
common  forms  of  alcohol,  such  as  beer  • 
or  wine,  are  more  visible  because  of  the 
size  of  their  containers.  Thus,  alcohol 
misuse  appears  to  be  more  easily 
deterred  ht  detected  than  drug  use  and 
it  is  not  as  necessary  to  establish  as 
strong  a  deterrence  for  alcohol  through 
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the  tool  of  random  testing.  We  solicit 
comment,  however,  on  whether  the 
alcohol  approach  should  be  considered 
for  the  final  drug  rule. 

Regulatory  Analyses  and  Notices 
DOT  Regulatory  Policies  and  Procedures 

The  NPRM  is  considered  to  be  a 
significant  rulemaking  under  DOT 
Regulatory  Policies  and  Procedures,  44 
FR  11034,  because  of  the  substantial 
public  and  Congressional  interest  in  this 
subject.  Regulatory  evaluations  for  each 
OA  have  b^n  prepared  and  are 
available  for  review  in  the  respective 
dockets.  This  NPRM  was  reviewed  by 
the  Office  of  Information  and  Regulatory 
Affairs  piusuant  to  Executive  Order 
12866. 

FAA  estimates  an  average  potential 
cost  savings  of  approximately  $8.9 
million  per  year  if  the  testing  rate  is 
dropped  to  25  percent.  USCG  estimates 
an  annual  cost  savings  of  between  $0.8 
million  to  $1.6  million  annually;  RSPA 
estimates  $2.05  million  per  year;  FRA 
estimates  $1  million  per  year;  FHWA 
estimates  $107  million  per  year;  and 
FTA  estimates  an  average  of  over  $7 
million  per  year.  Further  detail  is 
available  in  the  OA  regulatory 
evaluations,  which  are  available  in  the 
respective  dockets. 

Executive  Order  12612 

This  NPRM  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
it  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Executive  Order  12630 

This  NPRM  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12630,  and  it  has  been  determined  that 
any  potential  modification  in  the 
random  drug  testing  program  does  not 
pose  the  risk  of  a  taking  of 
constitutionally  protected  private 
property. 

Regulatory  Flexibility  Act 

Depending  on  how  many,  if  any, 
transportation  industries  qualify  for  a 
reduction  in  the  random  testing  rate,  the 
proposal  could  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Some 
transportation  industries,  particularly 
motor  carriers,  pipelines,  maritime,  and 
transit,  are  composed  of  many  smalf 
companies.  If  the  random  testing  rate  , 
were  reduced,  there  would  be  a 
significant  cost  savings,  as  discussed  in 
the  accompanying  regulatory  flexibility 
analyses.  In  addition,  to  the  extent  that 


the  rate  is  lowered  it  might  have  a 
negative  economic  impact  on  those 
contractors  who  provide  services  to 
employers  covered  under  the  rules, 
some  of  whom  are  small  entities.  The 
Department  specifically  seeks  public 
comment  on  ffie  efiect,  if  any.  of 
potential  changes  in  the  program  on 
small  entities,  as  well  as  any  suggested 
alternative  approaches.  Further  review 
will  be  conducted  based  on  comments 
received  on  this  notice. 

Paperwork  Reduction  Act 

There  are  a  number  of  reporting  or 
recordkeeping  requirements  associated 
with  DOT-mandated  drug  testing.  Some 
of  the  requirements  are  currently  part  of 
the  OAs’  drug  testing  rules  and  some 
have  been  incorporated  as  a  result  of  the 
final  rules  setting  up  the  management 
information  systems  that  were 
published  in  the  Federal  Register  on 
December  23, 1993.  To  the  extent  that 
fewer  random  tests  are  required  in  a 
given  transportation  industry,  there  will 
be  a  proportionate  reduction  in 
recordkeeping,  but  no  change  in  the 
reporting  requirement. 

National  Environmental  Policy  Act 

The  Department  has  determined  that 
this  rulemaking  is  not  a  major  Federal 
action  significantly  afiecting  the  quality 
of  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required. 

Issued  on  January  25, 1994,  in  Washington, 
DC. 

Federico  Pena, 

Secretary  of  Transportation. 

List  of  Subjects  in  14  CFR  Part  121 

Air  carriers.  Aircraft,  Aircraft  pilots. 
Airmen,  Airplanes,  Air  transportation. 
Aviation  safety.  Drug  abuse.  Drugs, 
Narcotics,  Pilots,  Safety,  Transportation. 

For  the  reasons  set  out  in  the 
preamble,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  121,  as  follows: 

PART  121— CERTIFICATION  AND 
OPERATIONS:  DOMESTIC,  FLAG,  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1355, 1356, 
1357, 1401, 1421-1430. 1485, and  1502 
(revised  Pub.  L.  102-143,  October  28, 1991); 
49  U.S.C  106(g)  (revised,  Pub.  L.  97-449, 
January  12, 1983).  '  * 

2.  In  Appendix  !,  Sec.  II,  the- 
definition  of  "positive  rate”  would  be 
added  in  alphabetized  order,  and  the 


definition  of  "refusal  to  submit"  would 
be  revised,  to  read  as  follows: 

Appendix  I  to  Part  121 — Drug  Testing 
Program 

•  *  *  *  * 

n.  Definitions 

*  *  «  «  * 

Positive,  rate  means  the  number  of  positive 
results  for  random  drug  tests  conducted 
under  this  part  plus  the  number  of  refusals 
to  take  random  tests  required  by  this  part, 
divided  by  the  total  number  of  random  drug 
tests  conducted  under  this  part  plus  the 
number  of  refusals  to  take  random  tests 
required  by  this  part. 
***** 

Refusal  to  submit  means  that  a  covered 
employee  failed  to  provide  a  urine  sample  as 
required  by  49  CFR  part  40,  without  a  valid 
medical  explanation,  after  he  or  she  has 
received  notice  of  the  requirement  to  be 
tested  in  accordance  with  this  appendix  or 
engaged  in  conduct  that  clearly  obstructs  the 
testing  process. 

3.  Appendix  I,  Section  V,  Paragraph  C 
is  revised  to  read  as  follows: 

Apendix  I  to  Part  121— Drug  Testing 
Program 

***** 

V.  Types  of  Drug  Testing 

*  •  *  •  * 

C  Random  testing.  1.  Except  as  provided 
in  paragraphs  2-4  of  this  section,  the 
minimiim  annual  percentage  rate  for  random 
drug  testing  shall  be  50  percent  of  covered 
employees. 

2.  The  Administrator’s  decision  to  increase 
or  decrease  the  minimum  annual  percentage 
rate  for  random  drug  testing  is  based  on  the 
reported  positive  rate  for  the  entire  industry. 
All  information  used  for  this  determination 
is  drawn  from  the  drug  MIS  reports  required 
by  this  appendix.  In  order  to  ensure 
reliability  of  the  data,  the  Administrator 
considers  the  quality  and  completeness  of  the 
reported  data,  may  obtain  additional 

,  information  or  reports  from  employers,  and 
may  make  appropriate  modifications  in 
calculating  ^e  industry  positive  rate.  Each 
year,  the  Administrator  ^11  publish  in  the 
Federal  Register  the  minimum  annual 
percentage  rate  for  random  drug  testing  of 
covered  employees.  The  new  minimum 
annual  percentage  rate  for  random  drug 
testing  will  be  applicable  starting  January  1 
of  the  calendar  year  following  publication. 

3.  When  the  minimum  annual  percentage 
rate  for  random  drug  testing  is  50  percent,  the 
Administrator  may  lower  this  rate  to  25 
percent  of  all  covered  employees  if  the 
Administrator  detnmines  that  the  data 
received  under  the  rei>orting  requirements  of 
this  appendix  for  two  consecutive  calendar 
years  indicate  that  the  reported  positive  rate 
is  less  than  1.0  percent  , 

4.  When  the  minimum  annual  percentage 
rate  for  random  drug  testing  is  25  percent, 
and  the  data  receiv^  under  the  reporting 
requirements  of  this  appendix  for  any 
calendar  year  indicate  that  the  reported 
positive  rate  is  equal  to  or  greater  than  1.0 
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percent,  the  Administrator  will  increase  the 
minimum  annual  percentage  rate  for  random 
drug  testing  to  50  percent  of  all  covered 
employees. 

5.  The  selection  of  employees  for  random 
drug  testing  shall  be  made  by  a  scientifically 
valid  method,  such  as  a  random-number 
table  or  a  computer-based  random  number 
generator  that  is  matched  with  employees' 
Social  Security  numbers,  payroll 
identification  numbers,  or  other  comparable 
identifying  numbers.  Under  the  selection 
process  used,  each  covered  employee  shall 
have  an  equal  chance  of  being  tested  each 
time  selections  are  made. 

6.  The  employer  shall  randomly  select  a 
sufficient  number  of  covered  employees  for 
testing  during  each  calendar  year  to  equal  an 
annual  rate  not  less  than  the  minimum 
annual  percentage  rate  for  random  drug 
testing  determined  by  the  Administrator.  If 
the  employer  conducts  random  drug  testing 
through  a  consortium,  the  number  of 
employees  to  be  tested  may  be  calculated  for 
each  individual  employer  or  may  be  based  on 
the  total  number  of  covered  employees 
covered  by  the  consortium  who  are  subject  to 
random  dmg  testing  at  the  same  minimum 
annual  percentage  rate  under  this  part  or  any 
DOT  drug  testing  rule. 

7.  Each  employer  shall  ensure  that  random 
drug  tests  conducted  under  this  appendix  are 
unannounced  and  that  the  dates  for 
administering  random  tests  are  spread 
reasonably  throughout  the  calendar  year. 

8.  If  a  given  covered  employee  is  subject 

to  random  drug  testing  under  the  drug  testing 
rules  of  more  than  one  DOT  agency,  the 
employee  shall  be  subject  to  random  drug 
testing  at  the  percentage  rate  established  for 
the  calendar  year  by  the  DOT  agency 
regulating  more  than  50  percent  of  the 
employee’s  function. 

9.  If  an  employer  is  required  to  conduct 
random  drug  testing  under  the  drug  testing 
rules  of  more  than  one  DOT  agency,  the 
employer  may- 

fa)  Establi.<:h  separate  pools  for  random 
selection,  with  each  pool  containing  the 
covered  employees  who  are  subject  to  testing 
at  the  s^e  required  rate;  or 

(b)  Randomly  select  such  employees  for 
testing  at  the  highest  percentage  rate 
established  for  the  calendar  year  by  any  DOT 
agency  to  which  the  employer  is  subject. 

Issued  in  Washington,  DC,  on  January  25, 
1994. 

David  R.  Hinson, 

Administrator.  Federal  Aviation 
Administration. 

List  of  Subjects  in  46  CFR  Part  16 

Drug  testing,  Marine  safety.  Reporting 
and  recordkeeping  requirements.  Safety, 
Transportation. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  46  CFR  part  16,  as  follows; 

PART  16-CHEMICAL  TESTING 

1.  The  authority  citation  for  part  16 
continues  to  read  as  follows: 

Authority:  46  U.S.C  2103,  3306,  7101 , 
7301  and  7701;  49  CFR  1.46. 


2.  In  §  16.105,  the  definitions  of 
Positive  rate  and  Refuse  to  take  (a  drug 
test)  are  added  in  alphabetized  order  to 
read  as  follows: 

§  16.105  Definitions  of  terms  used  in  this 
part 

***** 

Positive  rate  means  the  number  of 
positive  results  for  random  drug  tests 
conducted  under  this  part  plus  the 
number  of  refusals  to  take  random  tests 
required  by  this  part,  divided  by  the 
total  number  of  random  drug  tests 
conducted  under  this  part  plus  the 
niunber  of  refusals  to  take  random  tests 
required  by  this  part. 

Refuse  to  submit  means  that  a 
crewmember  fails  to  provide  a  urine 
sample  as  required  by  49  CFR  part  40, 
without  a  valid  medical  explanation, 
after  he  or  she  has  received  notice  of  the 
requirement  to  be  tested  in  accordance 
with  the  provisions  of  this  part,  or 
engages  in  conduct  that  clearly  obstructs 
the  testing  process. 
***** 

§  16.205  [Amended] 

3.  In  §  16.205,  paragraph  (d)  is 
removed  and  reserved. 

4.  In  §  16.230,  paragraphs  (c)  and  (e) 
are  revised,  paragraph  (f)  is  redesignated 
as  paragraph  (k),  and  new  paragraphs  (f) 
through  (j)  are  added  to  read  as  follows: 

§  1 6.230  Random  testing  requirements. 
***** 

(c)  The  selection  of  crewmembers  for 
random  drug  testing  shall  be  made  by  a 
scientifically  valid  method,  such  as  a 
random  number  table  or  a  computer- 
based  random  nunlber'^enerator  that  is 
matched  with  crewmembers’  Social 
Security  numbers,  payroll  identification 
numbers,  or  other  comparable 
identifying  nvimbers.  Under  the  testing 
frequency  and  selection  process  used, 
each  covered  crewmember  shall  have  an 
equal  chance  of  being  tested  each  time 
selections  are  made  and  an  employee’s 
chance  of  selection  shall  continue  to 
exist  throughout  his  or  her  employment. 
As  an  alternative,  random  selection  may 
be  accomplished  by  periodically 
selecting  one  or  more  vessels  and  testing 
all  crewmembers  covered  by  this 
section,  provided  that  each  vessel 
subject  to  the  marine  employer’s  test 
program  remains  equally  subject  to 
selection. 

***** 

(e)  Except  as  provided  in  paragraph  (f) 
of  this  section,  the  minimum  annu^ 
percentage  rate  for  random  drug  testing 
shall  be  50  percent  of  covered 
crewmembers. 


(f)  The  annual  rate  for  random  drug 
testing  may  be  adjusted  in  accordance 
with  this  paragraph. 

(1)  The  Commandant’s  decision  to 
increase  or  decrease  the  minimum 
annual  percentage  rate  for  random  drug 
testing  is  based  on  the  reported  random 
positive  rate  for  the  entire  industry.  All 
information  used  for  this  determination 
is  drawn  from  the  drug  MIS  reports 
required  by  this  part.  In  order  to  ensure 
reliability  of  the  data,  the  Commandant 
considers  the  quality  and  completeness 
of  the  reported  data,  may  obtain 
additional  information  or  reports  from 
marine  employers,  and  may  make 
appropriate  modifications  in  calculating 
the  industry  positive  rate.  Each  year,  the 
Commandant  will  publish  in  the 
Federal  Register  the  minimum  annual 
percentage  rate  for  random  drug  testing 
of  covert  crewmembers.  The  new 
minimum  annual  percentage  rate  for 
random  drug  testing  will  be  applicable 
starting  January  1  of  the  calendar  year 
following  publication. 

(2)  When  the  minimum  annual 
percentage  rate  for  random  drug  testing 
is  50  percent,  the  Commandant  may 
lower  this  rate  to  25  percent  of  all 
covered  crewmembers  if  the 
Commandant  determines  that  the  data  . 
received  under  the  reporting 
requirements  of  46  CFR  16.500  for  two 
consecutive  calendar  years  indicate  that 
the  reported  positive  rate  is  less  than  1.0 
percent. 

(3)  When  the  minimum  annual 
percentage  rate  for  random  drug  testing 
is  25  percent,  and  the  data  received 
under  the  reporting  requirements  of  46 
CFR  16.500  for  any  calendar  year 
indicate  that  the  reported  positive  rate 
is  equal  to  or  greater  than  1.0  percent, 
the  Commandant  will  increase  the 
minimum  annual  percentage  rate  for 
random  drug  testing  to  50  percent  of  all 
covered  crewmembers. 

(g)  Marine  employers  shall  randomly 
select  a  sufficient  number  of  covered 
crewmembers  for  testing  during  each 
calendar  year  to  equal  an  annual  rate 
not  less  than  the  minimiun  annual 
percentage  rate  for  random  drug  testing 
determined  by  the  Commandant.  If  the 
marine  employer  conducts  random  drug 
testing  through  a  consortium,  the 
numbw  of  crewmembers  to  be  tested 
may  be  calculated  for  each  individual 
marine  employer  or  may  be  based  on  the 
total  number  of  covered  crewmembers 
covered  by  the  consortium  who  are 
subject  to  random  drug  testing  at  the 
same.minimum  aimual  percentage  rate 
under  this  part  or  any  DOT  drug  testing 
rule. 

(h)  Each  marine  employer  shall 
ensure  that  random  dnig  tests 
conducted  under  this  part  are . 
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unannounced  and  that  the  dates  for 
administering  random  tests  are  spread 
reasonably  tl^ughout  the  calendar 
year. 

(i)  If  a  given  covered  crewmember  is 
subject  to  random  drug  testing  under  the 
drug  testing  rules  of  more  than  one  DOT 
agency  for  the  same  marine  employer, 
the  crewmember  shall  be  subje^  to 
random  drug  testing  at  the  percentage 
rate  established  for  the  calendar  year  by 
the  DOT  agency  regulating  more  than  50 
percent  of  the  crewmembOT’s  function. 

())  If  a  marine  employer  is  required  to 
conduct  random  drug  testing  under  the 
drug  testing  rules  of  more  than  one  DOT 
agency,  the  marine  employer  may — 

(1)  Establish  separate  pools  for 
random  selection,  with  each  pool 
conttdning  the  covered  crewmembers 
who  are  subject  to  testing  at  the  same 
required  rate;  or 

(2)  Randomly  select  such 
crewmembers  for  testing  at  the  highest 
percentage  rate  established  for  the 
calendar  year  by  any  DOT  agency  to 
which  the  marine  employer  is  subject. 

•  •  •  «  • 

Issued  in  Washington,  DC  on  January  25. 
1994. 

Adm.  |.  William  Kims, 

Conunandant,  United  States  Coast  Guard. 

List  of  Snbjects  in  49  CFR  Pai1199 

Drug  testing.  Pipeline  safety. 
Recor^eeping  and  reporting. 

For  the  reasons  set  out  in  the 
preamble.  RSPA  proposes  to  amend  49 
CFR  part  199,  as  follows: 

PART  199— DRUG  AND  ALCOHOL 
TESTING 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C  1672, 1674a. 
1681, 1804, 1808,  and  2002;  49  CFR  1.53. 

2.  Section  199.3  is  amended  by 
adding  the  following  definitions  in 
alphabetical  order. 

i  199.3  Definitions. 

*  *  *  *  « 

Positive  rate  means  the  number  of 
positive  results  for  random  drug  tests 
conducted  under  this  subpart  plus  the 
number  of  refusals  of  random  tests 
required  by  this  subpart,  divided  by  the 
total  numl^r  of  random  drug  tests 
conducted  under  this  subpart  plus  the 
number  of  refusals  of  random  tests 
required  by  this  subparL 
«  •  •  •  * 

Refuse  to  submit  means  that  a  covered 
employee  fails  to  provide  a  urine 
sample  as  required  by  49  CFR  part  40, 
without  a  valid  medical  expla^tion, 
after  he  or  she  has  received  notice  of  the 


requirement  to  be  tested  in  accordance 
with  the  provisions  of  this  subpart,  or 
engages  in  conduct  that  clearly  obstructs 
the  testing  process. 

*  *  •  •  t 

3.  Section  199.11  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

$199.11  Drug  tests  required. 

•  «  •  #  * 

(c)  Random  testing.  (1)  Except  as 
provided  in  paragraphs  (b)  through  (d) 
of  this  section,  the  minimum  aimual 
percentage  rate  for  random  drug  testing 
shall  be  50  percent  of  covered 
empWees. 

(2)  Ine  Administrator’s  decision  to 
increase  or  decrease  the  minimum 
annual  percentags  rate  for  random  drug 
testing  is  based  on  the  Reported  positive 
rate  for  the  entire  indust^.  All 
information  used  for  this  determination 
is  drawn  from  the  drug  reports 
required  by  this  part,  te  order  to  ensure 
reliability  of  the  data,  the  Administrator 
considers  the  quality  and  completeness 
of  the  reported  data,  may  obtain 
additional  information  or  reports  from 
operators,  and  may  make  appropriate 
modifications  in  calculating  the 
industry  positive  rate.  Each  year,  the 
Administrator  will  publish  in  the 
Federal  Register  the  minimum  annual 
percentage  rate  for  random  drug  testing 
of  covert  employees.  The  new 
minimum  aimual  percentage  rate  for 
random  drug  testing  will  be  applicable 
starting  January  1  of  the  calendar  year 
following  publication. 

(3)  When  the  minimum  annual 
percentage  rate  for  random  drug  testing 
is  50  percent,  the  Administrator  may 
lower  this  rate  to  25  percent  of  all 
covered  employees  if  the  Administrator 
determines  that  the  data  received  under 
the  reporting  requirements  of  §  199.25 
for  two  consecutive  calendar  years 
indicate  that  the  reported  positive  rate 
is  less  than  1.0  percent 

(4)  When  the  minimum  annual 
{>ercentage  rate  for  random  drug  testing 
is  25  percent,  and  the  data  received 
under  the  reporting  requirements  of 

§  199.25  for  einy  calendar  year  indicate 
that  the  reported  positive  rate  is  equal 
to  or  greater  than  1.0  percent,  the 
Administrator  will  increase  the 
minimum  annual  percentage  rate  for 
random  drug  testing  to  50  percent  of  all 
covered  employees. 

(5)  The  selection  of  employees  for 
random  drug  testing  shall  be  made  by  a 
scientifically  valid  method,  such  as  a 
random  number  table  or  a  computer- 
based  random  number  generator  that  is 
matched  with  employees*  Social 
Security  numbers,  payroll  identification 
numbers,  or  other  comparable 
identifying  numbers.  Under  the 


selection  process  used,  each  covered 
employee  shall  have  an  equal  chance  of 
being  tested  each  time  Elections  are 
made. 

(6)  The  operator  shall  randomly  select 
a  sufficient  number  of  covered 
employees  for  testing  during  each 
calendar  year  to  equ^  an  annual  rate 
not  less  than  the  minimum  annual 
percentage  rate  for  random  drug  testing 
determined  by  the  Administrator.  If  the 
operator  conducts  random  drug  testing 
through  a  consortium,  the  nun^r  of 
employees  to  be  tested  may  be 
calcnilated  for  each  individual  operator 
or  may  be  based  on  the  total  number  of 
covert  employees  covered  by  the 
consortium  who  are  subject  to  random 
drug  testing  at  the  same  minimum 
annual  percentage  rate  under  this  part 
or  any  DOT  drug  testine  rule. 

(7)  Each  operator  shsdl  ensure  that 
random  drug  tests  conducted  under  this 
part  are  unannounced  and  that  the  dates 
for  administering  random  tests  are 
spread  reasonably  throughout  the 
calendar  year. 

(8)  If  a  given  covered  employee  is 
subject  to  random  drug  testing  imder  the 
drug  testing  rules  of  more  than  cme  DOT 
agency  for  the  same  operator,  the 
employee  shall  be  subject  to  random 
drug  testing  at  the  percentage  rate 
established  for  the  calendar  year  by  the 
DOT  agency  regulating  more  than  50 
percent  of  the  employee’s  funcrtion. 

(9)  If  an  operator  is  required  to 
conduct  random  drug  testing  under  the 
drug  testing  rules  of  more  than  one  DOT 
agency,  the  operator  may — 

(i)  E^ablish  separate  j>ools  for  random 
selection,  with  each  pool  containing  the 
covered  employees  who  are  subject  to 
testing  at  the  same  recpiired  rate;  or 

(ii)  Randomly  select  such  employees 
for  testing  at  the  highest  percentage  rate 
establish^  for  the  calendar  year  by  any 

'  DOT  agency  to  which  the  operator  is 
subject. 

*  *  *  •  « 

Issued  in  Washington,  D.C  on  January  25, 
1994. 

Ana  Sol  Gutierrez, 

Acting  Administrator,  Research  and  Special 
Programs  Administration. 

List  of  Subjects  in  49  CFR  Part  219 

Alcohol  and  drug  abuse.  Railroad 
safety.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  stated  in  the 
preamble,  FRA  proposes  to  amend  49 
CFR  part  219,  as  follows: 

PART  21»-CONTROL  OF  ALCOHOL 
AND  DRUG  USE 

1.  The  authority  for  part  219 
continues  to  read  as  follows: 
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Authority:  45  U.S.C  431, 437,  and  438,  as 
amended;  ^b.  L.  100-342;  Pub.  L.  102-143; 
and  49  CFR  1.49(m). 

2.  Section  219.5  is  amended  by 
adding,  in  alphabetical  order, 
definitions  for  “positive  rate”  and 
“refuse  to  submit”  as  follows: 

§219.5  Definitions 
***** 

Positive  rate  means  the  number  of 
positive  results  for  random  drug  tests 
conducted  imder  this  part  plus  the 
number  of  refusals  of  random  tests 
required  by  this  part,  divided  by  the 
total  number  of  random  drug  tests 
conducted  under  this  part  plus  the 
numbers  of  refusals  of  random  tests 
required  by  this  part . 
***** 

Refuse  to  submit  means  that  a  covered 
employee  fails  to  provide  a  urine 
sample  as  required  by  49  CFR  part  40, 
without  a  valid  medical  explanation, 
after  he  or  she  has  received  notice  of  the 
requirement  to  be  tested  in  accordance 
with  the  provisions  of  this  part,  or 
engages  in  conduct  that  clearly  obstructs 
the  testing  process. 
***** 

3.  Section  219.602  is  added  as 
follows: 

§  219.602  Administrator's  determination  of 
random  drug  testing  rate. 

(a)  Except  as  provided  in  paragraphs 

(b)  through  (d)  of  this  section,  the 
minimum  aimual  percentage  rate  for 
random  drug  testing  shall  be  50  percent 
of  covered  employees. 

(b)  The  Administrator’s  decision  to 
increase  or  decrease  the  minimum 
annual  percentage  rate  for  random  drug 
testing  is  based  on  the  reported  positive 
rate  for  the  entire  indust^.  All 
information  used  for  this  determination 
is  drawn  from  the  drug  MIS  reports 
reqviired  by  this  part.  In  order  to  ensure 
reliability  of  the  data,  the  Administrator 
considers  the  quality  and  completeness 
of  the  reported  data,  may  obtain 
additional  information  or  reports  from 
railroads,  and  may  make  appropriate 
modifications  in  calculating  the 
industry  positive  rate.  Each  year,  the 
Administrator  will  publish  in  the 
Federal  Register  the  minimum  annual 
percentage  rate  for  random  drug  testing 
of  covered  employees.  The  new 
minimum  aimual  percentage  rate  for 
random  drug  testing  will  be  applicable 
starting  January  1  of  the  calendar  year 
following  publication. 

(c)  When  the  minimum  annual 
percentage  rate  for  random  drug  testing 
is  50  percent,  the  Administrator  may 
lower  this  rate  to  25  percent  of  all 
covered  employees  if  the  Administrator 
determines  that  the  data  received  under 


the  reporting  requirements  of  §  219.803 
for  two  consecutive  calendar  years 
indicate  that  the  reported  positive  rate 
is  less  than  1.0  percent. 

(d)  When  the  minimum  aimual 
percentage  rate  for  random  drug  testing 
is  25  percent,  and  the  data  received 
under  the  reporting  requirements  of 

§  219.803  for  any  calendar  year  indicate 
that  the  reported  positive  rate  is  equal 
to  or  greater  than  1.0  percent,  the 
Administrator  will  increase  the 
minimum  annual  percentage  rate  for 
random  drug  testing  to  50  percent  of  all 
covered  employees. 

(e)  Selection  of  covered  employees  for 
testing  shall  be  made  by  a  method 
employing  objective,  neutral  criteria 
which  ensures  that  every  covered 
employee  has  a  substantially  equal 
statistical  chance  of  being  selected 
within  a  specified  time  frame.  The 
method  may  not  permit  subjective 
factors  to  play  a  role  in  selection,  i.e.,  no 
employee  may  be  selected  as  a  result  of 
the  exercise  of  discretion  by  the 
railroad.  *rhe  selection  method  shall  be 
capable  of  verification  with  respect  to 
the  randomness  of  the  selection  process. 

(f)  The  railroad  shall  randomly  select 
a  sufficient  number  of  covered 
employees  for  testing  during  each 
calendar  year  to  equal  an  annual  rate 
not  less  than  the  minimum  annual 
percentage  rate  for  random  drug  testing 
determined  by  the  Administrator.  If  the 
railroad  conducts  random  drug  testing 
through  a  consortium,  the  number  of 
employees  to  be  tested  may  be 
calculated  for  each  individual  railroad 
or  may  be  based  on  the  total  number  of 
covert  employees  covered  by  the 
consortium  who  are  subject  to  random 
drug  testing  at  the  same  minimum 
annual  percentage  rate  under  this  part 
or  any  DOT  drug  testing  rule. 

(g)  Each  railroad  shall  ensure  that 
random  drug  tests  conducted  under  this 
part  are  unannovmced  and  that  the  dates 
for  administering  random  tests  are 
spread  reasonably  throughout  the 
calendar  year. 

(h)  If  a  given  covered  employee  is 
subject  to  random  drug  testing  under  the 
drug  testing  rules  of  more  than  one  DOT 
agency  for  the  same  railroad,  the 
employee  shall  be  subject  to  random 
drug  testing  at  the  percentage  rate 
established  for  the  calendar  year  by  the 
DOT  agency  regulating  more  than  50 
percent  of  the  employee’s  function. 

(i)  If  an  railroad  is  required  to  conduct 
random  drug  testing  under  the  drug 
testing  rules  of  more  than  one  IX)T 
agency,  the  railroad  may — 

(1)  Establish  separate  pools  for 
random  selection,  with  each  pool 
containing  the  covered  employees  who 


are  subject  to  testing  at  the  same 
required  rate;  or 

(2)  Randomly  select  such  employees 
for  testing  at  the  highest  percentage  rate 
established  for  the  calendar  year  by  any 
DOT  agency  to  which  the  railroad  is 
subject. 

Issued  in  Washington,  DC  on  January  25, 
1994. 

Jolene  M.  Molitoris, 

Administrator,  Federal  Railroad 
Administration. 

List  of  Subjects  in  49  CFR  part  382 

Alcohol  and  drug  abuse^  Highway 
safety.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  stated  in  the 
preamble,  FHWA  proposes  to  amend  49 
CFR  part  382,  as  follows: 

PART  382— CONTROLLED 
SUBSTANCES  AND  ALCOHOL  USE 
AND  TESTING 


Authority:  49  U.S.C  app.  2505;  49  U.S.C. 
app.  2701  et.  seq;  49  U.S.C.  3102;  49  CFR 
1.48. 


Positive  rate  means  the  number  of 
positive  results  for  random  drug  tests 
conducted  under  this  part  plus  the 
number  of  refusals  of  random  tests 
required  by  this  part,  divided  by  the 
total  number  of  random  drug  tests 
conducted  under  this  part  plus  the 
number  of  refusals  of  random  tests 
required  by  this  part . 
***** 

Refuse  to  submit  means  that  a  driver 
fails  to  provide  a  urine  sample  as 
required  by  49  CFR  part  40,  without  a 
valid  medical  explanation,  after  he  or 
she  has  received  notice  of  the  ' 

requirement  to  be  tested  in  accordance 
with  the  provisions  of  this  part,  or 
engages  in  conduct  that  clearly  obstructs 
the  testing  process. 

*  ^  *  *  * 

3.  New  paragraphs  (1)  though  (p)  are 
added  in  §  382.305,  as  follows: 


(l)  Except  as  provided  in  paragraph  (b) 
of  this  section,  the  annual  percentage 
rate  for  random  drug  testing  will  be  not 
less  than  50  percent  of  the  drivers. 

(m) {l)  The  Administrator  will 
authorize  employers  to  lower  the  annual 


1.  ’The  authority  for  part  382 
continues  to  read  as  follows: 


2.  Section  382.107  is  amended  by 
adding,  in  alphabetical  order,  a 
definition  for  “positive  rate”  and 
revising  the  definition  for  “refuse  to 
submit”  as  follows: 

§382.107  Definitions 

***** 


§  382.305  Random  testing. 
***** 
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percentage  rate  required  in  paragraph  (a) 
of  this  section  for  random  drug  testing 
to  not  less  than  25  percent  of  all  drivers 
when  the  FHWA  determines  that  the 
data  received  by  the  FHWA  for  two 
consecutive  calendar  years  under  the 
reporting  requirements  of  §  382.403  of 
this  part  indicates  that  the  positive  rate 
is  less  than  1.0  percent.  When  the  data 
for  any  calendar  year  in  which  the 
annual  percentage  rate  for  random  drug 
testing  is  not  less  than  25  percent 
indicate  that  the  positive  rate  is  equal  to 
or  greater  than  1.0  percent,  the 
Ac^inistrator  will  require  employers  to 
increase  the  annual  percentage  rate  for 
random  drug  testing  to  not  less  than  50 
percent  of  aU  drivers. 

(2)  The  Administrator’s  decision  to 
authorize  a  decrease  or  require  return  to 
the  50  percent  minimum  annual 
percentage  rate  for  random  drug  testing 
will  be  based  on  the  positive  rate  in  the 
entire  industry.  Each  year,  the 
Administrator  will  publish  in  the 
Federal  Register  any  change  to  the 
minimum  required  percentage  for 
random  selection  of  drivers  under  this 
part.  The  change  will  be  applicable 
January  1  of  the  calendar  year  following 
publication. 

(3)  In  order  to  ensure  statistical 
validity,  the  Administrator  will  consider 
the  quality  and  completeness  of  the 
reported  data  and  will  make  appropriate 
modifications  in  calculating  the 
indus^  positive  rate. 

(n)  The  employer  shall  randomly 
select  a  sufficient  number  of  drivers  for 
testing  during  each  calendar  year  to 
equal  an  annual  rate  not  less  than  the 
required  percentage  determined  by  the 
Administrator.  If  the  employer  conducts 
random  testing  through  a  consortium, 
the  number  of  drivers  to  be  tested  may 
be  calculated  for  each  individual 
employer  or  may  be  based  on  the  total 
number  of  covered  employees  covered 
by  the  consortium  who  are  subject  to 
random  testing  under  this  part  or  by  any 
DOT  drug  testing  rule.  The  dates  for 
administering  random  tests  shall  be 
spread  reasonably  throughout  the 
calendar  year. 

(o)  If  a  given  driver  is  subject  to 
random  drug  testing  under  Uie  drug 
testing  rules  of  more  than  one  DOT 
agency  for  the  same  employer,  the 
dudver  shall  be  subject  to  random  drug 
testing  at  the  percentage  rate  established 
for  the  calendar  year  by  the  DOT  agency 
regulating  more  than  50  percent  of  the 
driver’s  faction. 

(p)  If  an  employer  is  reqviired  to 
conduct  random  drug  testing  under  the 
drug  testing  rules  of  more  than  one  DOT 
agency,  the  employer  may — 

(1)  Establish  separate  pools  for 
random  selection,  with  each  pool 


containing  drivers  subject  to  testing  at 
the  same  required  rate;  or 

(2)  Randomly  select  such  drivers  for 
testing  at  the  highest  percentage  rate 
established  for  the  calendar  year  by  any 
DOT  agency  to  which  the  employer  is 
subject. 

Issued  in  Washington,  DC  on  January  25, 
1994. 

Rodney  E.  Slater, 

Administrate,  FederaJ  Highway 
Administration. 

List  of  Subjecrts  in  49  CFR  Part  653 

Drug  testing,  Grant  programs — 
transportation.  Mass  transportation. 
Reporting  and  recordkeeping 
requirements.  Safety,  Transportation. 

For  the  reasons  set  out  in  the 
preamble,  the  Federal  Transit 
Administration  proposes  to  amend  49 
CFR  part  653,  as  follows: 

PART  653— PREYEMTION  OF 
PROHIBITED  DRUG  USE  IN  TRANSIT 
OPERATIONS 

1.  The  authority  citation  for  part  653 
continues  to  read: 

Aiithorit3r:  Sec.  6,  Pub.  L.  102-143, 105 
Stat.  917;  49  CFR  1.51. 

2.  'The  definition  of  ’’positive  rate”  is 
added  and  the  definition  of  “refuse  to 
submit”  is  revised  in  §  653.7  as  follows: 

§663.7  Definitions. 

•  •  •  •  • 

Positive  rate  means  the  number  of 
positive  results  for  random  drug  tests 
conducted  under  this  part  plus  the 
number  of  refusals  of  random  tests 
required  by  this  part,  divided  by  the 
total  number  of  random  drug  tests 
conducted  under  this  part  plus  the 
number  of  refusals  of  random  tests 
required  by  this  part. 

•  •  •  *  « 

Re/use  to  submit  means  that  a  covered 
employee  fails  to  provide  a  urine 
sample  as  required  by  49  CFR  part  40, 
without  a  valid  medical  explanation, 
after  he  or  she  has  received  notice  of  the 
requirement  to  be  tested  in  accordance 
with  the  provisions  of  this  part,  or 
engages  in  conduct  that  clearly  obstructs 
the  testing  process. 
***** 

3.  Section  653.47  is  revised  to  read  as 
follows: 

§  653.47  Random  testing. 

(a)  Except  as  provided  in  paragraphs 

(b)  through  (dj  of  this  section,  the 
minimum  annual  percentage  rate  for 
random  drug  testing  shall  be  50  percent 
of  covered  employees. 

(b)  The  Adininistrator’s  decision  to 
increase  or  decrease  the  minimum 


annual  percentage  rate  for  random  drug 
testing  is  based  on  the  reported  positive 
rate  for  the  entire  industry.  All 
information  used  for  this  determination 
is  drawn  from  the  drug  MIS  reports 
required  by  this  part.  In  order  to  ensure 
reliability  of  the  data,  the  Administrator 
considers  the  quality  and  completeness 
of  the  reported  data,  may  obtain 
additional  information  or  reports  from 
employers,  and  may  ntake  appropriate 
modifications  in  calculating  the 
industry  positive  rate.  Each  year,  the 
Administrator  will  publish  in  the 
Federal  Register  the  minimum  annual 
percentage  rate  for  random  drug  testing 
of  covert  employees.  The  new 
minimum  annual  percentage  rate  for 
random  drug  testing  v\rill  be  applicable 
starting  January  1  of  the  calendar  year 
following  publication. 

(c)  When  the  minimum  annual 
percentage  rate  for  random  drug  testing 
is  50  percent,  the  Administrator  may 
lower  this  rate  to  25  percent  of  all 
covered  employees  if  the  Administrator 
determines  that  the  data  received  under 
the  reporting  requirements  of  §  653.73 
for  two  consecutive  calendar  years 
indicate  that  the  reported  positive  rate 
is  less  than  1.0  percent. 

(d)  When  the  minimum  annual 
percentage  rate  for  random  drug  testing 
is  25  percent,  and  the  data  received 
under  the  reporting  requirements  of 

§  653.73  for  any  caienoar  year  indicate 
that  the  report^  positive  rate  is  equal 
to  or  greater  than  1.0  percent,  the 
Administrator  will  increase  the 
minimum  annual  percentage  rate  for 
random  drug  testing  to  50  percent  of  all 
covered  employees. 

(e)  'The  selection  of  employees  for 
random  drug  testing  shall  be  made  by  a 
scientifically  valid  method,  such  as  a 
random  number  table  or  a  computer- 
based  random  number  generator  that  is 
matched  with  employees’  Social 
Security  numbers,  payroll  identification 
numbers,  or  other  comparable 
identifying  numbers.  Under  the 
selection  process  used,  each  covered 
employee  shall  have  an  equal  chance  of 
being  tested  each  time  selections  are 
made. 

(f)  The  employer  shall  randomly 
select  a  sufficient  number  of  covered 
employees  for  testing  during  each 
calendar  year  to  equd  an  aimual  rate 
not  less  than  the  minimum  annual 
percentage  rate  for  random  drug  testing 
determined  by  the  Administrator.  If  the 
employer  conducts  random  drug  testing 
throu^  a  consortium,  the  mun^r  of 
employees  to  be  tested  may  be 
calculated  for  each  individual  employer 
or  may  be  based  on  the  total  num^r  of 
covered  employees  covered  by  the 
consortium  who  are  subject  to  random 
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drug  testing  at  the  same  minimum 
annual  percentage  rate  under  this  part 
or  any  DOT  drug  testing  rule. 

(g)  Each  employer  shall  ensure  that 
random  drug  tests  conducted  under  this 
part  are  unannounced  and  that  the  dates 
for  administering  random  tests  are 
spread  reasonably  throughout  the 
calendar  year. 

(h)  If  a  given  covered  employee  is 
subject  to  random  drug  testing  under  the 
drug  testing  rules  of  more  than  one  DOT 
agency  for  the  same  employer,  the 
employee  shall  be  subject  to  random 


drug  testing  at  the  percentage  rate 
established  for  the  calendar  year  by  the 
DOT  agency  regulating  more  than  50 
percent  of  the  employee's  function. 

(i)  If  an  employer  is  required  to 
conduct  random  drug  testing  under  the 
drug  testing  rules  of  more  than  one  DOT 
agency,  the  employer  may — 

(1)  Establish  separate  pools  for 
random  selection,  with  each  pool 
containing  the  covered  employees  who 
are  subject  to  testing  at  the  same 
required  rate;  or 


(2)  Randomly  select  such  employees 
for  testing  at  the  highest  percentage  rate 
established  for  the  calendar  year:  by  any 
DOT  agency  to  which  the  employer  is 
subject.  ». , 

Issued  in  Washington.  IX)  on  January  25. 
1994. 

Gordon  ).  Linton. 

Administrator.  FedemI  Transit 
Administration. 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

AGENCY:  Bureau  of  Indian  Adairs, 
Interior. 

ACTION:  Notice  of  approved  Tribal-State 
Compact. 

SUMMARY:  Pursuant  to  25  U.S.C.  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100—497),  the  Secretary  of 


the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  III  (casino)  gaming  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  AH^airs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Gaming 
Compact  Between  the  Confederated 
Tribes  of  the  Umatilla  Indian 
Reservation  and  the  State  of  Oregon, 
which  was  executed  on  November  29, 
1993. 


DATES:  This  action  is  effective  upon  date 
of  publication. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hilda  Manuel,  Director,  Indian  Gaming 
Management  Staff,  Bureau  of  Indian 
Affairs,  Washington,  DC  20240,  (202) 
219-4066. 

Dated:  February  2, 1994. 

Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 

IFR  Doc.  94-3397  Filed  2-14-94;  8:45  am) 
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646 . 5562 
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UST  OF  PUBLIC  LAWS 


Note:  The  list  of  Public  Laws 
(or  the  first  session  of  the 
103d  Congress  has  been 
completed  and  will  resume 
when  bills  are  enacted  into 
law  during  the  second  session 
of  the  103d  Congress,  which 
convenes  on  January  25. 
1994. 

A  cumulative  list  of  Public 
Laws  for  the  first  session  of 
the  103d  Congress  was 
published  in  Part  IV  of  the 
Federal  Register  on  January 
3.  1994. 
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Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federsd  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  ISA 
(List  of  CFR  Sections  Affected)^  the 
Federai  Register  Index,  or  both. 

LSA  •  List  of  CFR  Soctions  Affected 

The  LSA  OLM  of  CFR  Sections  Affected) 
is  designed  to  lead  usws  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 

The  LSA  is  issued  monthly  in  cumulative  fOrm. 
Entries  irKiicale  the  natwe  of  the  changes— 
such  as  revised,  removed,  or  corrected. 
$24.00  per  year. 

Federal  Register  Index 

The  irxlex.  covering  the  contents  of  the 
diiy  Federal  Regisier,  is  issued  monthly  in 
cumulative  form.  Entries  are  canted 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references 
$22.00  per  year. 
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Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  order. 

tfaeasyl 


□  YES  ,  enter  the  following  indicated  subscriptions  for  one  year: 


To  fax  your  orders  (202)  512-2233 


LSA  ♦  List  of  CRF  Sections  Affected  (LCS)  at  $24  each 
Federal  Register  Index  (FRSU)at  $22  each  , 


The  total  cost  of  my  order  is  $ _ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name)  (Please  type  or  print) 


(Additional  address/attentioD  hne) 


(Street  address) 


(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


For  privacy,  check  bok  below: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account  |  |  |  |  |  j  |  [  —  Q 

□  VISA  □  MasterCard  I  [  t  I  ~1  (expiration) 
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(Authorizing  signature)  i  V94 

Thank  you  for  your  order! 


(Purchase  order  no.) 


Mail  to:  Superintendent  of  Documents 
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